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SELECT CASES 
ADJUDGED IN | | 
THE COURTS 
| . | 
KING's BENCH, 
CHANCERY, COMMON PLEAS, 


AND 


EXCHEQUER. 


VOLUME THE FIFTH; 


A Continuation 3 FIER 
of King's Bzxcn, in the Sixth, "Seventh, Eighth, Ninth, Tenth, and 
Eleventh Years of the Reign of KING WitLiau THE TrirD; and 


Judgments. thereupon : together with Special Phadings to moſt of the 
Caſes. 
— — 


THE FIFTH EDITION, 


CORRECTED: 
wITH THE ADDITION OF MARGINAL REPERENCES AND NOTKS, 


By THOMAS LEACH, Efq. 


OF THE MIDDLE TEMPLE, BARRISTER AT LAW. 


_————————— — 


IJ. ON DUO Ns 


PRINTED FOR G. G. AND j. ROBINSON ; k. AND R. BROOKR3 
J. BUTTERWORTH ; OGILVY AND SPEARE 3 AND 


L. WHITE, DUBLIN, 


1794+ 


o 
- 


T* Ri+0xrs of Caſes adjudged in former ages, 


which Bracton calls © the Fudgments of 

« the Jul,“ are ſo very beneficzal to the 
Publick, that it has been the care of ſeveral Kings to 
tranſmit them to poſterity ; and for that purpoſe King 
| Edward the Third, and ſeveral of his ſucceſſdrs, did, in 
their reſpective reigns, appoint four diſcreet men to 
report the judicial decifions in the great courts of 
Juſtice, that thoſe judgments which were given there 
might be eftabliſhed by time and uſage, and that 
parallel Caſes might receive uniform and certain deter- 
minations. 


Tux Reporters thus appointed by THz STATE, had See the firſt 
a a conſtant and fixed ſalary from the Government, as a 5 
juſt reward for their labours, which have been long an's Edition 
ſince publiſhed in ſeveral volumes, called Tux Yzar- 56 147 6 
Booxs, containing the arguments of Counſel at the mentaries, 
bar, and the reſolutions of Judges on the bench; in a f. essen, 
continued courſe of time, from the firſt year of Edward — * 
the Third to the twelfth year of Henry the Eighth, for val il. page 
almoſt two hundred years. 357» =* 
| 23 After 147. 254. 


See Mr. 
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ArTER the firſt twelve years of King Henry the Eighth, 


this method was diſcontinued. It is true, there are 


ſome Caſes from that time to the twenty-ſeventh year 
of Henry the Eighth, which are bound up with Tas 
Yzar-Books ; but Mr. Fleetwood tells us, They are 
collected with ſo little judgment, that he did not 
& think them worthy to be placed in the Tables which 
* he made of thoſe Books,” and therefore compoſed 
A TABLE of them by itſelf. 


Ir is very remarkable, that there are no memorials 


Reeves Hiſ- extant who theſe Reporters were, not ſo much as the 


of 
ie 


initial letters of their names, or of what Hous Es they 


vol. iv. page were; but it is probable by their number, that each of 


15. 


them was choſen from the reſpective Inns of Court, and 
it 15 certain they were very induſtrious men; we have 
my Loxp Coxz's word for it, who extols their dili- 


; gence, -and metaphorically tells us, © rhar if it. had 


* not. been for their Writings, the judgments of fo 


. many ſages of the law had, with their bodies, been 


* worn away with the worm X oblivion.” And though 
this may be the fate of their books, yet the ſame great 
Judge has recommended them to our reading, affuring 
us, „that out of the old fields the new corn ew 
4e ſpring,” 


1599. Flond. THz next, in order of time, was Ma. PLowDEN, 8 


Zabelb, for his private uſe ; but having lent his mane- 


2 pleadings are on n ſpecial verdicts, or detnurrers; that 


Middle-Temple-man, who collected two volumes of Caſes, 


from the ſecond year of the reign of Edward the Sixth 


to the twenty-ſecond year of the reign of Queen Eli. 


ſcript to ſome lawyers, whole clerks were ſo diligent, 
in thoſe days, as to fit up whole nights to tranſcribe it, 
deſigning it for the preſs, he therefore reſolved to 
publiſh it himſelf, and hath affured us, that all the 


© he 
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t he had the copies of the records; and ſtudied the 
1 Caſes before they were argued ;” and we have his 

word for it, that for ſurety of law, his books paſſed _ 

& all former Reports.” IRE 9 

AzovT two yeats afterwards, the nephews and exe- 160, 866 

cutors of Six Jamzs Dyzs, another lawyer of the jan, Edition 

Middle-Temple, pabliſhed his Reports, being aſſailed of Sir James 

(as they call it) © by men of good countenance for that N. _ 

4c purpoſe.” Theſe were the only Reports which 

were publiſhed in eighty years after Taz YEax-Booxs ; 

but we have been told, that this defect has been amply 

recompenſed by the grandeur and authority of this 

fngle Judge; and yet his book is compoſed of very 

ſhore notes, which, my Loxp Cort fays, © is leſs 

painful, but not leſs profitable, than more elaborate 

1% Works.” "> 


Azovr the ſame time Sin Joun Coxx, the eldeſt 1601. Ka 
brother of the Judge of that name, and who was after 
wards a Judge bimſelf, having gotten Mx. KxILWAx's 
manuſcript of Law Cafes, committed ſo many of them 
to the prefs as he thought fit to publiſh, and told 
his reader, that there he might find multe ſubtiliter 
*© diſputata, tt ſummo cum judicio determinata, que alibi 
© non leguntur; which is very true, for there are many 
Caſes argued and adjudged in the reign of Henry the 
Seventh, and his ſon Henry the Eighth, which are not 
printed in any of the former Reports. | 


Is the ſame year the Loxy CuIET Josricg Cork i6oi. Seu 
publiſhed the firſt volume of his Reports, and having — 2 8 
for twenty years before obſerved the true reaſons of Reports. 
* fuch matters in law wherein he was of Counſel, and 
** which were adjudged upon great and mature deli- 

* beration,” he afterwards conſented to the printing 
ten volumes more, which were nineteen years in pub- 
liſliing ; and it is remarkable, that in all that time there 
a 4 was 
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was no other Report printed; as it became all tlie 
reſt of the lawyers to be ſilent whilft their oxacLE was 
| ſpeaking. But notwithſtanding the character of this 
great Judge, his works were cenſured even in his life- 
time; for being removed from the ſeat of Chief Juſtice 
of England, in Michaelmas Term, in the fourteenth year 
of James the Firſt, a commiſſion was granted to 
Six HENRY MovunTaAGcvus, his immediate ſucceſſor in 
that place, and to others, to review and reform his 
Reports; ſome part whereof, he tells us himfelf, 
te were writ in the tempeſt of bufineſs, and therefore he 
eee poliſh them as he deſired.“ | 


Ir is likewiſe to be obſerved, that there was not any 
Report publiſhed in the ſpace of twenty-two years after 
my Lon Cox's laſt volume came forth; though, he 
tells us, there was a flouriſhing ſpring of learning at 
| cc that time, and that he encouraged the lawyers of that 
Lage to follow his example, to regiſter in books the 
| <« ſayings and doings which were in their time worthy of 

t note and obſervation :” But none would undertake it, 


_ unleſs it was Six Henry HosarrT, his immediate 
ſucceſſor in the Common Pleas, who collected a volume 


of Caſes adjudged in that Court, but did not think fit 

to publiſh them in his life-time. However, it was ſet 
forth fixteen years after his death by an unſkilful hand; 
but, as my Lox D CyaxctLiLior FH obſerved, it was 
beautiful even in confuſion; and I may very well affirm, 
that now it is corrected by his pen, it infinitely excels 
moſt other books of that kind, both ia purity of lan- 
guage, and in ſoundneſs of reaſon. 


March, 1648 Soon after the martyrdom of King charles the 
| Firſt, there came forth a flying ſquadion of thin Re- 
. _ ports, of which Ma. Marcn led the van, moſt of them 
tion * theſe very good; but the beſt of that number are the Caſes 
pulled in which were adjudged in that reign collected by Six 


8vo, in the GEORGE CROKE, and publiſhed by his ſon-in-law Sik 
Year 1790. | Han- 


= N * 1 7f— 
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Hax Bor TLE Gaius roxx, during the Uſurpation; in Godb. 1655 
which time, and within the ſpace of twelve years, there 

were twenty-one Reports publiſhed in the names of Goulds. 1653 
Judges, Serjeants at Law, Prothonotaries, and other fern. 
lawyers of leſs characters; as may be ſeen in the X Ow. 4 

; inſomuch as M. Burs rob, who was Noy, 

made Chief Juſtice of Nortb-M ales by CrRouwELL, 
and who was the firſt Lawyer after my LoD Coxs win. 

who publiſhed a Report in his life-time, complained of Lane Lane, \ 1657 
. thoſe flying Reports, which he compared to the ſoldiers , Bu! 

of Cadmus daily arifing, and juſtifying each other: and 
yet there were very fair pretences made at that time for 
the publiſhing all theſe volumes; ſome from the manu- 
ſcripts of judicious perſons; ſome from the copies taken =O | 
out of the libraries of eminent Judges, or Serjeants at ; Style I 
Law, where they had been a long time hoarded for 1. 
their private uſe; but falling then into the hands of 
men of public ſpirits, and who were more communi» 2. 2 

1639 


cative of learning,. they either out of a a hearty zeal to Ley, 
the common good were willing, or by importunities 3. Bul. 
were prevailed on, to tranſmit them to the preſs. 
And I remember a particular reaſon was given for 
printing Jvsrice Hurrox's Reports, which was, 

** that he being cotemporary with my Lox D Hozaxrr, 

© both thoſe Judges might, like Cicero and Roſcius, 
* make one incomparable man ;” which (by the way) 
was no very good compliment to either. | 


It is true, the fertility of the preſs was, even at that 
time, accounted a fault; but it was in a reforming age, 
which made the lawyers conſult the Scriptures, that 

they might, with authority, reje& all thoſe “ ſpurious 
* births without liviag fathers ;”” which is the beſt cha- 
rafter Ms. STYLE gave them, and who had as little 
reaſon as any man to expreſs himſelf in that manner. 
But he is the perſon who tells us, Theſe Reports 
6 7 ſo plain in the language of Aſodod, that a wiſe 

* man could never believe they ſprang from 1/raelitiſh 

* parents,” 

S00N 
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ra Soon after the Reſtoration of Charles the Second 4 
6s CLE. cinch was given to the preſs by a ime, © prohibiting 
1662 Latch. * all law- books to be printed without the licence 
1663 Moore 46 of the Lord Chancellor or Keeper, the Chief Juſtices 
©© of each Court, the Chief Baron, or one or more of 
them, or of one by their appointment; which act, 
after ſeveral continuances, expired in King William's 


Jones Bur in conformity to this law, moſt of the Reports 

1675 11 which were printed, whilſt it was in being, were licenſed 

1676 2. Roll. by the Chancellor and Judges, only the Firſt Part of the 

— — Loxp Anxpzason's Reports and the FIRsT Mopern 

1682 1. Mod. had not that advantage ; for an advantage it muſt ne- 

1683 15d cefſarily be in many reſpects for any book to come 

Rep. forth with ſo great a ſolemnity. Notwithſtanding, 

Sxxjraxr MAYXAED, in his argument of the ſpecial 

\ verdict between Hitchins Ax D Baſſett, in the court of 
king's bench, in the year 1684, citing a caſe taken by 

| himſelf fifty years before, told the Court, It was of as 

(a) 3: Mod. good authority as any which had been printed 

* „ fince (a) ;“ which takes in every Report of my 
Show. 537. Logp Coxx's. wu | 


\ 


f 


2. Sid. 1684 In the reign of James the Second there were ſeven 
3 = Reports publiſhed, ſome of them inferior to none 
Aleyn, 1688 before: but I cannot help taking notice, that ſome 
| other Reports, at that time, were licenſed in a very 
unuſual manner a year after the books were printed, 

with the bare allowance only of the impreſſion, 

without certifying to the world (as is uſual in fuch 

caſes) the great judgment, learning, and wiſdom of 

the author.” | 


169 AFTER THE REVOLUTION, and during the reigns of 
2 1695 KIxCG WILLIAu and her late Majeſty, there have been 
thirteen Reports publiſhed, moſt of which, to expreſs 

| Rs myſelf 
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myſelf in my * Loxp Coxx's words, ©" ſet open che Preface to 
« windows of the law to let in the gladſome light, 12 696 
1 


« whereby the reaſon thereof may be clearly diſ. Ray 

« cerned.” And though ſome of them, as Jvsrick 2-Moc- —— 
SHELLEY merrily faid, might be compared to Banbury Levis, — 
cheeſes, whoſe ſuperfluĩties being pared away there. 4 — 1703 
would not be enough left to bait what my Lon o HATE Shower, ted | 
called the monſe- trap of the law; yet to ſpeak ſtill in 5-Mod. 1711 
che language of a Judge, „1 think the meaneſt of I ker 

« them may, like the little birds, add fmerhing N 

* « the building the eagle's neſt. 


"td thus I have given an hiſtorical account of our 
Reports, which a country lawyer (who was afterwards 
advanced to the ſeat of juſtice) told THe BAR were 
too voluminous ; for when he was a ſtudent, he could 
carry a complete library of books in a wheelbarrow ; 
but that they were ſo wonderfully encreaſed in a few 
years, that they could not then be drawn in a waggon. 


Wrar would he have ſaid if he had looked into 
the Codes, the Pandects, the Inflitutes, the Novels, and a 
vaſt number more of gloſſes and explanations of Taz 
CIVIL Law, not only by the old commentators, but 
by Budeus, Duaren, Tiraguill, Hottoman, and many more 
of the Jaſt century ? And if this grave lawyer accounted 
eighty volumes of the Common-Law Reports to have 
been too great a number, though they have been 
almoſt four hundred years in publiſhing, certainly he 
would have been amazed at the Theodofian and Fuſtinian 
Codes, the Capitularies, the Decrees and Decretals, the 
Orders and Conſtitutions of Biſhops, the Curſus Canonicus, 
the Clementines, Concordates, and an infinite number of 
volumes of THE Caxnox Law, too tedious to be re- 


peated. 


I A411 only add, that let the volumes of Law-Books 


be what they will, the ſufficiency of every author muſt 
| appear 
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appear from his works, and not from his picture before 
the title-page, or from any other artificial embelliſh- 
ment there, which was neverattempted by the publiſher 
of theſe Reports who was induced to commit them to 
the printer, being affured long fince, by a moſt learned 
Judge, tliat this way of reporting is the moſt perſpicu- 
qus courle of teaching the laws 


Ir is a ſatisfaction to him who is in obſcurity to ſee 
ſome of his labours accepted by the Publick, who would 
likewiſe be very well pleaſed to ſee thoſe who cenſure 
them attempt ſomething of this nature themſelves ; 
and therefore he will conclude this Preface to his Iaſtꝰ 

| Report as my Loxp Cox did that of his fr/? : 


Cum tua non edas, his utere, et annue, leftor, 
Carpere vel noli noſtra, vel ede tua. 


WW. N. 


© Nors, The FouzTH Paxr is intitled 
22 e Loft by miſtake, 


=o | A TABLE 


TABLE 
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Memorandum. Cale 1. 
T the beginning of this Term, S1z RonzaT Arx Ne, | 
A Chief Baron, reſigned his office of Chief Baron. 
Memorandum. * 
HN HAWLES, of Lincoln's Inn, was made King's Counſel 
during the Vacation. 88 
3 11 
* Pape againft St. Leiger. Cubs 


2 HANNES ST. LEIGER nuper, Ge. A Petar 


to wit. alias diftus, &c. ſummonitus fuit ad reſpon- 710% in an ge- 
dend. Roox RO Porz, armiger. de placito quod reddat ei centum et von of debe for 
feptem libras et decem ſolidos quos ei debet et mjuſte detinet, &c. Et nn de d 
unde idem ROGERUS per A. B. attornatum ſuum dieit quod 2 22 
predict. J. ST. LEIGER et R. Pops ofavo die Fulii anno Domini the manner of 
1691, apud parochiam SAXCTIMARTINLINGCAMPIS in com, Mip. playiog a caſt at 


latrunculis luſer. ad ludum ANGLICE vocat. * Back-gammon.” CD 


player touches a man be is obliged to move it, to be deFided by ru Ga00M von. ift. Ent, 


200. 4+ Mod. 409. 1. Salk, 344. 1 . 434, 437+ 
Vor. V. B Cumg. 


— 
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Poy® Cumg. ad ludum illum pred. RoGERUS adtunc et ibidem uno jact᷑u 
jecit quatuor ſuper unam aleam, quatuor ſuper alteram aleam AN- 
GLICE © threw two fours.” Cumgue ſuper inde preed. R. adtunc 
et ihidem tetigit et paulatim movit duos latrunculorum ſuorum il- 
lorum ANGLICE «© two of his table-men”” ſed non amovit illes 
a flatione ſua AN Le * off from the point they ſtood on.“ 
Cumgque ſuper inde adtunc et ibidem pignore certat. fuit ANGLICE 

« a wager was laid” inter pred. J. ST. LEIGER et prefat. R. 

modo ſequen. videlicet quod pred. R. ſalveret prefat. Jon. ST. 

LeiGeR centum et quinquaginia nummos aurees ANGLICE vocat. 

% guineas , præfat. R. tenebatur jure luſus illius amovere AN- 

GLICE to play“ duos latrunculos illos quosita movit; quodque pred. 

J. Sr. LE1GER ſolveret præſat. ROGERO centum nummos aureos 

i pred. R. non ſenebatur jure luſas illius amovere ANGLICE © to 
« play” du2s latrunculos  illos guss ita movit ; et pred. J. ST. 

LE1GeR,et R. adtunc et ibidem pro determinatione * pignorationis 

illius Ax LIE“ of that wager”” poſuere je ſuper judicium atrienſis 

Angliæ ANXGLICE © of the groom-porter of England.“ Cumgue 

pred. -JOHANNES ST. LEIGER 9, die et anno ſupradift. apud 

parech, fred. per ſcriptum ſuum ſigills ſus figiliat. curizque dommi 
regis et doming? reving nunc hic oftenſ. cujus dat. eft eiſdem die et anne 

cog not pignaratiene proedet\ NGLICE © the ſaid wager.” Et præd. 

The terms oſ ibe J. ST, LEER per idem ſcriptum obligavit ſeipſum ſolverè prefat. 
ster reduced R. P. ve or dim fſuo centum nummos aureos ANGLICE vocat. 
into wig. 4 guincas,“ quands atrienſrs AN eE T6 Toon as the groom- 
« porter adjudicaret AXGLICE © ſhould give his judgment” 


Sr. 40.16: Bo 


in & 7 ils ft accideret quad judicium illud foret contra pred. J. 


ST. LEIGER. Et in ao idem RockRus dicit quod poſtea 
oft confettionem ſcripti præd. et ante impetr atienem brevis originals 
pred. Roger in curia hic, ſcilicet 31 die Juli anno Domini 1691 
ſapraditto, quidam THOMAS NEALE armig tempore confettrons 
The 6z00m-. ſcripti prœd. et diu antea et abinde adhuc exiften. atriemſis Anglie 
roxTER de- ANnGLICE © the groom-porter of England” in caſu pred. ad- 
n ens jad-cauit contra pred. I. Sr. LEIGER, {cilicet quod pred. Ro- 
ot ihe plaintiff. - * " 
GERUS. neu tenebatur jure luſus illlus amevere ANGLICE & to 
« play” duet /atruncu'os illos quos ita movifſet nifi moviſſet 1116s a- 
flatione ſua Ax CE © off from the point;“ guodgue centum 
nummi aure: AXGLICE wocat. guincas“ tempore conſectionis 
ſeripii pred. et diu antca fuer. et adbuc exit. valeris pred. centum * 
& ſeptem libr arum et decem ſolidor um, ſcilictt apud paroch. pred. 
in com. fræ d.; unde pred. J. Sr. LEIGER adtune et ibidem ba- 
buit natitzam + pred. timen JOHANNES ST. LEIGER Iicet ſæpius 
reguiſit. pre. centum et ſeptem libras et decem ſolidoseidemRoGtk 0 
non redalidit, ſed il. ci hucuſque readere amnins contradixit, et adbuc. 
contradicit; unde dicit quad deterioratus eft et damnum habet ad va- 
lentiam 40. ; et inde produc. ſectam. 


The defendant Et pr ad. JOHANNEsS, per EDM] ND HUBBERFEILD attor- 
lakes  detence natum ſuum , venit et defendit vim et injuriam quando, Ic. et petit au- 


' 4 ” D a L " * 
* 4 302g ditum ſeripti pred. et ei legitur in hac verba . <1 JOAN ST. EIGER 


#ng wh..hisrcad to him. . 
« of 
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« of Ec. do own, that I have betted with Lieutenant Colonel, Porn. + 


« Roger Pope an Hundred guineas againſt one hundred and fif- 
« ty, concerning a diſpute arifing on the manner of playing a 
« caſt at BACKGAMMON, which is ſtated and ſigned by us both, 


* 


Sr. Len. 


« and Captuin Francis Chantre!, and referred to the decifion of 
„ THE G:OOM-PORTER of England. And l do by theſe preſents , 


« oblige myſelf, on the word aud honour of a gentleman, to 
pay to the fajd Roger Pope or his order, or whom he ap- 
« points to receive ir, an hundred guineas fo ſoon as THE 


A 


„ GRIOM=PORTER gives his judgment on the caſe, if it ſo 


« happen that the judgment be againſt me. The queſtion to 
„ THE GROOM-PORTER1s ſtated under the I tters A. B. * and 
« C.; Yohn S', Leiger is meant by 4. and Roger Pope by B. 
« Given under my hand and feal July 8, 1691 Puhus 
leis et auditis idem JOHANNES dicit quod 25 debito præd. 
virtute ſcripti 5 onerari non debet; quia dicit quad in flatuto 
in parliaments Doi xi CAROLI SECUNDI nuper regis Angliæ in- 
choat. apud Im. in com. M1DDLESEX octave die Maii an io regni 
dicti domini nuper regis decims tertio et per diverſas prorogation. et 
adjour nament. ibid. co tinuat. uſque dectmum ſextum diem Martu 


The defendant 
then pleads in 
bar of the ac- 
tion the ſtatute 
16. Car. 3. c 7. 
againſt cxceffive 


anno regni ejuſdem nuper regis decimo jexto (inter alia] iaitatum 
fuit quod ſi aligua perſona vel perſone ad aliquod tempus vel tempora © 
poſt viceſimum nonum diem Septemb. in anno Domini 1664, luderet ſeu 
luderent ad et cum pictis chartis ANGLICKk © cards, leis latrun- _ 


culis pilis palmariis ANGLICE © tennis,” globulis ANGLICE 


„ bowls,” clavis ligneim ANGLICE ** ſkittles,”” men/a lubrica 
ANGLICE © ſhovelboard,” vel ad al'um luſum ANGLICE © paſ- 


time,“ ludum vel ludos quoſcu que (aliter quem] cum ct pro pecu: 
niis depoſit. ANGLICE “ ready money, vel pignararet ANGLICE 
« ſhall bett”” ex partiu ANGLiCE © upon the ſides, vel ſuper 
manus cor um qui ludunt vel luderet ad inde et perderet aliquam ſum- 
mam vel ſummas monetæ vel alam rem vel res fic in luſum poſit. 
AXGLICE © played for“ exceden.. ſummam centum lilrar. ad ali- 
quod unum tem pus vel congreſſum ſuper natum AXGLICE “ upon 
& ticket, vel credentiam ANGLICE credit,“ wel alter, et non 
ſolveret cad. in manibus ANGLICE © ſhall not pay down the 
« fame” ad temprs quands ill. vel illi fic perdent ead. per ſona vel 
per ſong que perdiderunt-ſive perdiderint dict. monet. del aliam rem 
froe res fic in luſum poſit. ſive ponend. ANGLICE ** fo played or to 
© be played for” ultra ſummam centum librar. in tali caſu non ab- 


liraretur ſeu compeller. vel compellend. erit folvere ſeu reſpondere- 


ANGLICE “ to make good” cadem ; /ed contract. per iiſdem et pro 
qualibet parte inde et omnia et ſingula judicia ſlatuta recogn. Au- 


GLICE “ recognizances, mortgagia ANGLICE * mortgages,” | 


conveyanciæ, aſſurancie, obligationes Ax LIEB“ bonds,” bille, 
ſpecialitates, promiſſiones, conventiones, agreamenta, et alia acta 
facla et ſecuritates quæcunque que erint-obtent. fact. dat. copn. fue 
intrat. ANGLICE *© entered into“ pro ſecuritat. fue ſutifucłion. 
cer undem vel pro eiſdem vel aliqua parte inde erunt vacua et nullius 
effettus prout per eundem actum inter alia plenius apparet. Et idem 

B 2 JoHanxgs 
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Pore OHANNES in facto dicit quod poſt 29. diem Septembris anno Domini 
* 2. — e et ante confect. ſcripti predift. feilicet pred. oc- 
8 " tave die Fulii anno Domini 1691 ſupradift. apud parochiam pred. 
in com. pred. ipſe idem JOHANNE® et pred. RoGERus ludebant 
cum alets ad quendam ludum vocat.** * quodquepred. 
memmi aurei vacat. guineas in pred. ſcripto mentionat. adtunc 
et ibidem ad unum t:mpus et unum a ANGLICE ** meet- 
*[ 4] * ing” furrunt pignerat. ANGLICE * © betted” per eundem Jo- 
HANNEM cam pred. ROGERO et perdit. in luſu ills et non cum vel 

pro pecum it depoſit. ANGL1CE © ready money; quodque pred. 
centum nummi aurei vocat. ** guineas tempore pignorationts il- 

_ tius ANGLICE © at the time of the faid bett“ necnon tempore 
-- @djudicationis in narratione ROGERI pred. per THOMAM NEALE 
in cadem narratione mentionat. fer ſuppoſit. fuer. valoris ultra 

m centum librarum VIDETICET valoris centum et ſeptem li- 

brarum et decem ſolid. ſuperius fetit. VIDELICET apud parech. pred. 

in cem. predift; quodgue pred. centum nummi aurei tempore luſus 
illius non fuer. pignorat. ANGLICE © betted“ in pecunits de peſit. 
AXGLI1CE ** ready moncy“, rneque tempore adjudicationts pred. 

in narr. pred. fiert ſuppoſit. ſe ut. ſed pro ſecuritate ſolution. pred. 
centum nummoer. aureer. per ipſum JOHANNEM cum fred. 
ROGERO ut prefertur pignerat. ANGLICE © betted,” Jdem 
Jonaxxxs poſtea ſcilicet pred. offavo die Fulii anno Domini 1691 
fupradi??. apud pur och. pred. in com. pred. ſcriptum pred. in nar- 
rations pred. mentionat. pred. ROGERO dedit ſigillavit et ut faftum 
liberavit, per quod ac vigere flatut. pred. in eo caſu inde edit. 

et provi}. ſcriptum pred. fuil et eft vacuum et nullius vigoris in lege. 

Et hoc paratus gi veriſicare; unde petit judicium fi ipſe de debits 
predifto virtute ſcripti pred. oneruri debeat, S c. 


| ; | | | C. Lxvixz. 
Demurrer. To this the plaintiff, Roger Pope, demurs generally. | 
| Fa. PEMBERTON. 


- Judgment for JUDGMENT was iven in the court of common pleas, upon 
Plaintiff. the above record, in favour of the plaintiff. 


Writ of crrer. And upon that judgment the defendant brought a writ of error, 


Qu. If an c- BRODERICK for the plainti in error. The plaintiff in an 
— -o action of debt in the common pleas demands one hundred guineas, 
Sager reſpea. of the value of one hundred and ſeven pounds ten ſhillings. l he 
ing the mode of defendant pleads, that when the wager was laid, he and the plain- 
playing wer- tiff were at a play called back-gammon, and pleads the ſtatute of 


axon, ona gaming, and avers that this was for money won at play at tables, 

Mee bbs, being for above the ſum of one hundred pounds, and io was void 

the perties refer the deciſion to the groom- porter, and one of them (the loſer) binds himſelf in theſe 

words, I do by theſe preſents oblige myſelf, on the word and honour of a gentlem in, to pay, && — 

S. C. 4. Mod, 409. 8. C. 1. Lot. 434. S. C. N. Lot. 147, S. C. Salk. 344. 8. C. Comb- 327. 
5. C. Skin. 372. 8. C. Garth. 322. S. C. 12, Mod. 81. 8. C. Holt, 550, | 
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by the ſtatute; to which the then plaintiff demurs, and judgment Pos . 
was given for him in the common pleas. And we bring error. 1 a, 


* FigsT, I think debt will not lie (a) on this wager, Ke. *[ 5 | 

SECONDLY, The plaintiff ought not to declare of ſo many . If a decla- 

ineas valoris, &c. Lagree to 2 caſes of Raſtil v. Draper (b 8 far 
and Willhalge v. Davige (c); but here @ guinea is Engliſh t told oy 
money, of which the Court takes notice; and in ſuch caſes it is called guizeas, 
never declared ad valentiam (d). A guinea in law is no more of ſuch a value, 
than twenty ſhillings, and in an action on the caſe, damages ſhall * s. 
be given for them according to the value; but in debt for them, 1. Salk, 9. 22, 
the plaintiff never declares for more than twenty ſhillings, and ſo 25: 44s. 
you lately adjudged in this court, in the of Harriſon v, . 
Byron ; in which caſe it was es that the Court judi- pet. 7. 
cially takes notice of @ guinca; and that the legal value of it is Raſt. Ent. i 58. b. 
but twenty ſhillings, though by conſent it may paſs for more (e); 
ſo that this judgment is err ; 


THrrRDLY, The deed being entered of record, is parcel of the A deed entered 
plea; and if by that it appear that the plaintiff has not cauſe of of record, is 
action, he cannot have judgment, though the defendant has miſ- pred of the 
behaved himſelf (/); and therefore our admittance of the value 
of the guineas will not hurt us, and we need not to have men- 
tioned this variance from the deed; and this was a point not 
touched in the common pleas. | 


FourTHLY, Then non conſtat in what caſe © in caſu illa, for 
it is not mentioned before, and the money is not to be paid by the 
deed before the GROOM-POR TER has given judgment in that caſe ; 
and as to that the declaration is, that Pope ſtirred two of his ta- h 
blemen, (/d non amovit illos a flatione ſua, ANGLICE from the qo. jd Law 
point they ſtood on:“ and a wager was laid, Whether the ſaid & equity, 336. 
Pope was bound by the law of the play, to play thoſe men which 
he ſo ſtirred? And they put it to the determination of the OOM- 
PORTER, © cumgue pred. J. ST. LEIGER (die, anno, et loco) per 
« ſcriptum ſuum ſigillat. curiæg. dom. regis et dom. reginæ nunc hic 
« 2244 cujus, &c. cognovit pignorationem pred. ANGLICE © the 
« {aid wager ;” et os 3 1 10 idem ſcriptum oblizavit ſeipſum 
« ſoluere prefat. R. Por E vel ordini ſus centum nummos aureos 
„ ANGLICE wocat. © guineas, quando atrienſis ANGLICE fo ſoon Ante, 2. 
« as the GROQM-PORTER adjudicaret ANGLICE ſhould give his 
judgment“ in caſu ills fi accideret judicium illud fore contra 
« pred. J. Sr. Leicer.” In caſi illo in what caſe ? forit is not 
mentioned before, and the money is not to be paid by the deed, 
before the GR00M-PORTER has given his judgment in that caſe. 


(a) See Bovey v. Caſtlemain, x, Ray. (c) 1. Leon. 41, or 
69.; Hard's Cate, Sa'k. 23,; and (4) Ward v. Ridgwin, Latch. $4. 
Walker o. Walker, poſt. 13. (+) See the 7. &8 Will. 3. c. 19.1. 12. 

(5) Yelv. 80. 8. C. Cro. Jac, 88. 1. Saund. 316. | 


B 3 | FiFTHLY, 


*[6] Michac!mes Term, 6. William & Mary, in B. R. 


If two perſons Firrhlr, Then our plea is good; for we plead the ſtatute of 
play at —_ gaming, and that being at back-garmmon, theſe hundred guineas 
Skew touch Were wagered on that game; and ſo not being for ready money, 
atableneewith. It is void by the ſtatute: now we may aver by the ſtatute * againit 
our making his our own deed (a, and the demurrer has confeſſed this. And 
move, 4 Wa" though the averment be not good, yet it appears by the declaration 


Grp Kid > to be within the words and intention of the ſtatute of gaming, for 


« it, is not to by-bets, but only to the © gaming itſelf. This act has always 
therefore where à man loſt eighty 
ture 16. Car. 2- pounds at one day, and then the parties to play at another 


S en be within the flatute, and to be but one 1ofs; and that ftatute 
on thegame, bu: was made to prevent great miſchiefs. If any of theſe points are 
— the _ of for us, then 5 that judgment may be reverſed. 


ec, | HoLT, Chief Juſtice. Do you make laying a —— to be 
$123 225: akin 6 arte of gaming ? It is true, they were at play when 
2. 6a 4 the Wager was Hid. 5 | 
1. Salk. 434. N 
2. H. Bl. Rep. Exxk, Fuftice. Suppoſe the wager had been, that the tables 
43- were made of brazil, had this been within the ſtatute ? Certainly 


— — * no: no more [hall this. 


5%. -oagf (® PemBeRTOR, Serjeant. It is plain that this is not within the 
Efpinal Dig. ſtatute of gaming; for to make it ſo, it muſt be betted on the hand 
29. of the plaintiff or defendant; but this wager was laid on a colla» 
2. Bac. Abr. teral matter on the right of play, which is not within the act (c). 


Cowp. 281. E contra. FigsT as to the declaration, The writing pro · 


— Term Rep. duced maintains it, for it is the very ſame with the declaration. 


— 616. bris 107). 10s. of which you muſt take notice, for it is a coin by 
2 erm Rep. itſelf, and is not any noted money or coin of the kingdom, as the 
4. Term Rep. i. twenty-ſhilling pieces are, for there is no proclamation to make 
them paſs; but a 1 is in nature of a medal, and is more like 

a foreign coin, and is much of that nature. And there are ſeve- 

ral declarations of ſo many dollars valoris ſo much, and yet you 

know the value of à dollar: this is like that, which you cannot 

take notice of, becauſe it is not the current coin of ths king- 


() Cro. Jac. 253- Moor, 641, of back-gammes, and games played with 
2. Sid, 88. tw. 734. 1. Salk, 162. Gack-gammon tables, are declared illegal; 
197. 227. 2. Salk. 676. 6. Mod. 306. amd therefore it is decided that no an 
(6) S Bill v. Pheaſant, 2. Mod. 54. will lie on a wager reſpecting the mods 
ard Edgebury v. Roſſender, 1. Lev. 94. of playing nA, that being an il- 
(c) By 13. Gee. 2. c. 19, f. 9. all legal game. Brown v. Leeſon, 2. H. Bl. 

t mes | layed with dice, except the game Rep. 43. | 
; HoLT, 


. Tran Rep. SECONDLY, Then we lay it, that the hundred guineas are uae 


Michaclmas Term, 6. William & Marys In B. R. 71 


* HoLT, Chief Juſtice. Guineas were coined at THE MINT | 2 2 
for twenty ſhillings only, and there was never any proclamation to 3 Ten 
make them paſs, though there was one to take the twenty-ſhil--— f 
ling pieces. It is true, by conſent they may paſs for more than —. . 
twenty — but legally no more is to be demanded for them un fs | 
than twen illings. The guinea was coined according to the ,, Salx. 9. 25. 
twenty- ſhilling piece; we them guineas by agreement; but 3. 
how can we take notice of what value they are? If the plaintiff 
had declared of twenty-ſhilling pieces, we muſt have judicially 
taken notice of them: but do you think that it is not high trea- 
ſon to counterfeit guineas ? Certainly it is; though the intent 
ſhall not run for counterfeiting guineas, but of 10 many pieces ot 
twenty ſhillings value. A guinea is the current coin of the king - 
dom, and we are to take notice of it. The guineas were coined 
after the proportion of Caro/us's (that is) ſixteen penny-weight leſs, 
to the value of twenty-ſhillings only: the queſtion is, Whether we 
can take notice of the allegation of the value of guineas, becauſe - 
there are other ſorts of them, as five-pound guineas? Where you How to declare 
declare on a foreign coin, you muſt declare in the detinet only, and on {oreign coin. 
not in the : fo in an action of debt for goods, as corn, &c. Ante, 5. 
though DEBT lies on the contract, yet it muſt be in the getinet 8. Mod. 57. 
only, and the value muſt be ſhewed: it is always ſo, unleſs the 187. 
debt be for Engliſh money. Now theſe are called guineas here, 
which if it were a coin not known in our law, we muſt take 
them to be as goods. | 


| Eyre, Fuftice. Then the defendant confeſſes the value of 
them, as the plaintiff has alledged. 

. Hour, Chief Fuftice, But itis centum nummos aureos ANGLICE 
* guineas.“ What is that? It is very uncertain indeed: If it had 
been centum pecias auri vecat. guineas,” it had been well 


Adjournatur. * 
But in Trinity Term, in the ſeventh year of William the Third, / fiance bes 
(HoLT, Chief Fuftice, and Fuſftice EyRE only preſent) the judg- 8 
ment was reverſed, chiefly for this reaſon, Becauſe the plaintiff had — Ii * 
ſhewed the caſe, play, and wager, and then the deed by which the wich the ac- 
parties bound themſelves © in pignoratione præd.; and, upon oyer tion is brought, 
of the deed, it appeared, that it was to ſtand to the judgment of Coup. 178. 
THE GROOM-PORTER upon the © caſe ſtated and figned by us 3- Term Rep. 
« both,” which is not the ſame : and therefore the writing com- 35% 
prehending the caſe and averment taken, that the caſe in this 2 er ing 
and in the * declaration are all one, and although that the induce- EY 
ment of the caſe and this ſtated are all one, and therefore whether & 
the averment be before the deed or after is not material. [8] 


Let THE CHiEgF JusTICE was of another opinion, becauſe - 
the declaration ſuppoſes the deed to be, to perform a wager com- 
priſed in the deed, where it is to perform a caſe — and 
which is to be coupled by averment. | 

B 4 Waytes 


- 


TL Michaelmas Term, 6. William & Mary, In B. R. 
Caſe 4. F Waytes againft Briggs. 


Jo an ion of TI IS AN ACTION OF DEBT ON ESCAPE, It is ſaid, that 
1 the priſoner was brought before Ma. Jus ricx GREGOR, 
La un us and by him committed. It has been odjected, becauſe we do not 
defendant was Conclude prout patet per recordum. 
commuted, &c. is - 3 . 5 
— HALT. I conceive this is good on a general demurrer, and 

Saia var that it is within the. 27. El. C. $. of demurrers, becauſe it is 
Nu per ve but matter of form, and is within the rule laid down in Hab. 233. 
dam, for bang and within the reaſon of it too; and on the trial the commitment 
mag unt be 3. muſt have been given in evidence. The caſe of Hancock v. i 
verre. Proud (a) is in point: In debt on bond againſt executor, the de- 
a fendant pjeads ſeveral judgments in bar, ultra quod, &c. and the ; 

. . plaintiff replies, quod placitum pred. eſt minus ſufficiens to bar him, ( 
O'S Hole 6r3. becauſe upon one of the j (naming it) ſatisfaction is 
| 


3 acknowledged; and as to the others kept on ſoot by 5 3 
l paratus eſt verificare, without ſaying per recordum : 

oe re 4 * a general demurrer; otherwiſe upon à ſpecial 

x. Show. 4. demurrer ; and judgment was for the plaintiff, 2. 


1. Salk. 298. Hor, Chief Juſtice. It ſeems but matter of form, and ſo it 
3. Lev. 393- Was adjudged twice in the caſe of Hancock u. Proud, in 1659, 
* 85 and Clegat v. Banbury (6). | 

$- 


, ken, Juſtice. The alledging of the oommitment is but in- 
(C. 82.) ducement, not the point of the action. I think the caſe of 
5 = Abe. Middleton v. The Manucaptors of Silveſter (c) is in point, and this 


is but matter of evidence (4). Where the record is the ſubſtance 
of the plea, there it muit conclude prout patet per recordum ; but 
y where it is but inducement, it need not; for which there is a good 
difference in Co. Lit. 303. a. Where a matter of record is the 
. [ 9 ] foundation or ground of the ſuit of * the plaintiff, or of the ſub- 
ſtance of the plea, there it ought to be certainly and truly alledg- 

; ed; aliter where it is but conveyance ; and ſo in this cafe. 


x. Sand. 9. ro. HoLT, Chief Juſtice. In debt on a judgment, it is ſaid, guad 
263, 265. cum rec»peraſſet, Sc.; and though it is not ſaid prout. patet per 
| * recordum, yet it is good, and fo it has been held; for it was but 
inducement ; and yet it is agreed, that in ſuch caſe the defendant may 
piead nul tiel record. IT HE ESCAPE is the gift of the action, and 
THE COMMITMENT is but the inducement to it, though it can be 
no eſcape without it. The record is not the matter of the action; 
but the eſcape ; for if the record had been the matter of the action, 
then the plaintiff ought to have concluded prout patet per recordum; 
| but here the omiſſion of it is but matter of form, for it ought to have 


(a) 1. Sid. 429» 8. C. 1. Sund. "proceſs, whether there was a good cauſe 


336. of action aga.nſt the party who eſcaped 
(b) 2. Sid. 16. is matter of evidence; and therefore 
(c) 1. Sid. 216. . unleſs it be proved, the plaintiff will be 


(4) So in an aQion againſt the ſheriff = non-ſuned, Alexander v. Macauley, 5. 
for the eſcayc of a priſoner, on Term Rep. 612, PR 
: | "i been 


* = 


been given in evidence on © nil dibet pleaded, which is the plea Warrzs ' 
Wr he BO EEIOEES 2 
ed on matter of fact, and not on the record; for if it was, 2 
plaintiff could not plead® nil debet” to it, but only © nul tiel record.” e 145» 
Eyre, Juſtice. The defendant is not to ſay quod 5. 
the priſoner non fuit committed, though it be faid un the record 
committitur, | 
HoLT, Chief Fuftice, The record is alledged to make 
it an cleape 3 E 
it an eſcape only. i 
Nox rnxv. In laſt rr 
in debt on eſcape, it was not ſaid prout patet per recordum, the 
Court on the firſt argument were of opinion, that judgment ſhould 
be given againſt the plaintiff; but afterwards conſidering that the 
defendant's plea had admitted the commitment, judgment was 
Curx1a. That caſe is no authority for you. 
Judgment for the plaintiff tt 7 riß, &c. (4). 


(a) By 4. & 5. Ann. c. 16. where © notwithſtanding the fame might have 
« any demurrer be joined in any ac» deen taken to be matter of ſubſtance, 


„ gion, in any court of record, the 
« Judges ſhall proceed and give judg- 
« ment without regarding any imper- 


« fection, omifſion,or defe in any writ, - 


+ return, plaint, declaration, or other 


« and not aided by 27. Ex. c. f. and 
% no advantage ſhall be taken of or ſor 
* the not alledging proat pates per ru 
«© Jum, except the ſame be ſpecially and 
particularly ſet down, and ſhewn for 


„ pleading, &c. except thoſe ſpecially ſet 46 cauſe of demurrer. 
« down 


in the cauſe of demurrer, 


The Earl of Bath againft Batherlea. 


TREVOR, Solicitor General. The depoſitions which were Depoſitions in 
read againſt my Lord Bath in the other cauſe, are no evidence dsc, 
in this, becauſe that trial is not between the fame parties; and dne in 2 
depoſitions are never evidence but where they are mutual ; and other, or not, 
this defendant does not claim under any one that was party to the, 32k. 278. 
former ſuit. | | . 281. 286. 
2. Salk, 555. 
Cur1a. They may be read becauſe the defendant ſhelters 691. | 
himſelf under the other's title, and the title of the land is not in Poſt. 277. 
queſtion, but the queſtion is to whom the rent ſhall be paid, 2 
2. Chan. Caſes, 250. 8. Mod. 181. 1. Vern, $53. 161. 284. 308. 366. 41;. 6 Vern. 3%. 


$55- 603. Cop. 47, 594- [ 10} 
If the * defendant pive the plaintiff's anſwer in in The party. = 
evidence, he may inſiſt only to read ſuch part as he will, for it is gend whom an 
like examination of witneſſes ; but then the other fide may inſiſt anſwer in chin= 
to have the whole read after, | - | ceryisproduced 


. in evidence, may 

have the whole of it read. Chan. Caf, 154. Cowp. $94. 4. Com, Dig. Evidence" 

(E. 3.). Bull. N. P. 237. Eſpinaſſe Digeſt, 752, Gilb. L. E. 50. | 
« . 


Nor, 


| Michaelmas Term, 6. Will. & Mary, In B. R 

Tur Eart or Nora, There was a verdict for the plaintiff in this cauſe after 

Bayn A trial from nine O clock in the moruing till nine the next day; 
8 and the Judges fat up all night long. , 1 * 

Caſe 6. The King again the City of Cheſter. 

A return, to 2 TI was a mandamus to reſtore nine perſons to their places of 
mundane; tO re- common-councilmen in Ghefter. | 
1 — They return, that by charter granted to them in the twentieth 
« that they were year of Henry the Seventh, amongſt many other things of 
« choſen year, which they take no notice, they are impowered to chooſe forty 
— 2 common-councilmen yearly, and that ante adventum of this writ, 
= ag eng ns theſe nine perſons were choſen common-councilmen, and fo con- 
« were choſen tinued for a year; and that at the end of the year debitè amoti 


*and conti- fuere ab officio per electionem aliorum. 
e —— Sm TroMaAs Powys. This is no good return, becauſe it 


end of che year does not ſet forth any certain time when theſe perſons were choſen 
« were duly a- or removed; and in returns to mandamus"s, there ought to be qt 
moved from the certainty, becauſe it is the ground of the judgment of 

« their offices the Court, and are to conclude the party, who has no opportuni 

« tion of o, to plead to them, and therefore they mult be poſitive too, that if 

« thers,” is bad they be falſe, the party may have his action. Now to fay, that 

for its vncer= theſe nine perſons were ante unum annum integrum ante adventum 


tainty; for it r,v;s choſen and removed, is altogether uncertain ; for it may be 
ought fea forty years a5 and yet the return be true; and if we bring an 4 


they were elect- action on this return, we cannot know what certain time they 9 
ed, ſoas irmight meant. | : _ 


— 2 SECONDLY, They ſay, that the year being ended, debite ab 
amoved before officio amoti fuer. which is not good (a) ; for it ought to be direct 
#be year expired. and poſitive : © Non fuit debito modo admifſus” is an ill return of 4 
S. C. comb. 307. mandamus ; it ought to be non fuit admiſſus. H. brought a man- 
$.C.z.Salk.230. damus to be reſtored to the place of town-clerk of Hereford ; the 
— 2 435. mayor returned, nunguam fuit debits modo admifſus ; and held ill; 
. 7: Show. 2.8, be ought to have returned non eff admiffur; for if the return be 
681. 364, Falſe, the party grieved may have his action on the caſe. | 


. ] * CURIA. The caſe of amation, or putting out, differs from 
2. Selk. 42% the matter of election. There is a difference between debit? 
—— Hogg amotus fuit, and non fuit debity elettus; for this eaſe and all 
"6 ed. 8. others of like nature admit that he was removed; but in caſe of 
1. Salk: 433- election the mandamus is to admit him, and therefore in the return 
- 056. it muſt be ſhewed non fuit elefus poſitively, and muſt not ſay 
non fuit debitt eledlus, for that implies an election; but it was not 
4 Mardamys” According to the conſtitution of the corporation, and therefore in 
10. $3). ſuch caſe the return ought to have ſhewed how he was elected. 
3. Bee. Abr. But in this caſe all are agreed that he was removed, and they ſay 
"$43 43 that it was duly done, and ſhew the reaſon of it. But the re 

bought to have ſhewed what time they were elected. 


(a) 1. Sid. 209. 


Erxx, 


Michaelmas Term, 6. Will. & Mary, In B. R. 


ErRE, 2 They may alledge a cuſtom to chooſe @ com- Tut Kr. 
nen- councilman, and to turn him out ad libitum, and that is Far. en. 
ren's Caſe (a); for he has no frechold in his place, as an aderman Cre“ 
has; for a common- councilmau is collateral to the corporation. N 


Hol r, Chief Juſtice. The return is too ſhort. But we will 
not reſtore you on this writ : agree to take a declaration, and try 
ic next Term on the merits. 


And here you ought to have brought ſeveral mandamus's ; for tf fevers com. 
nine perſons cajony Jojn in a mandamus as here ; perhaps you mon-comcr/wen 
were choſen at nine ſeveral times. You cannot all join in one ><removed,they 
writ, for the election of one is not the election of another. This . n Join 
is an innovation, to join nine men in one writ. of mandamus can 2 — 
we grant a joint reſtitution to them? It is a ſeveral intereſt. but each mug 
Tenants in common cannot join in one action, though they come have a ſeparate 
in by one feoffment (5); the amotion of the one is not the amotion i» 
of che other; and it may be for ſeveral faults, one for forfeiture, „ . . 
the others for other reaſons. I think the writ ought to be 1, Salk, 


6. 
quaſhed cc). | — 1 
Ern, Fuſtice. And fo do I. 5 


0 Salk, 430. 

b) But ſee 1. Lev. 100. Ray. 70. Mayor of York, 3. Term Rep. 74-3 
(e) See the Caſe of Andover, 2. Salk, where it is ſaid, that after a return had 

433-3 and Rex v. Mayor of Hull, been made to a mandamus, it is tos late 

9. Mod, 210, accord. ; Rex v. Mayor of to make any objeRtion to the writ itſelf. 


[12 
Green againſt Moore. | e 8 
T* caſe was thus: — The declaration was in Trinity Term; If the plaintiff 
the defendant imparls till Micbaelmas Term; in the vacation beoutlawedafter 
the plaintiff was outlawed; and then in Michaelmas * Term the e deſendant 
defendant pleads the outlawry in bar, but does not ſay the out- rr 
lawry was puis darrein continuance ; upon this the plaintiff de- lewry in dit. 
murs. lty without ſay · 


An executor may, after declaration and. imparlance, Seed fn 
judgment and then plead this ix bar, and need not ſay puis darrein . 0 
continuance, as in Savil s Caſe (a). So here the plea of outlaw- 178, 6" 
ry after imparlance is good, without ſaying puis darrein conti- 4. Vent. 232, 
nuance, for it appears to be ſo here. So Mich. 3. Will. & Mary, Lu. 1314. 

E contra. In the caſe of Surby v. Gile (b), an outlawry was 2. Lutw, — 
pleaded after imparlance, but becauſe it was not ſaid puis darrein 514. 
continuance, the plea was difallowed. So in the caſe of Zrwer v. Comb2$3-357+ 
Moyle (c}, it is no good plea to ſay poſt darrein continuance fuch 1216 


a thing happened; but ought to be preciſe in the day. 5+ Term Reps 
(a) . = Yely, N 
(3) 1 35· Cay, 2, Roll. 1118. 1 wor: 


Hour, 


Michaelmas Term, 6. Will. & Mary, In B. R. 


Gzew Hor, Chief Fuftice. The plea is good enough. 

Moons. Eyre, Juſtice, Since the record appears, why ſhould it not by 
plated?” 
But yx Conran, Let it go over till the next Term, be. 
cauſe it being a juſt action, you may in the mean time reverſe the 
outlawty, and _ may plead puis darrein continuance. 


| Cue 8. > The King againfl Lammas. 
While law pro- IJORTHEY moved to quaſh an inditment for ſelling low 
wines in a cellar, without giving notice to THE EXCISEMARN, 
—— ;nft the Gamer of 2. & 4. Bil & Mory, becauſe it is reture 
wittien on a pe- ed in Engliſh, and ought to be in Latin. 

na} ſtatute, 8 ; | - . 
= Hor r, Chief Juſtice. I cannot tell that; no writ of error lies 
— — on it; the jy by appeal. You may as well take this ex- 
ception to an order for keeping a baſtard-child ; though indeed all 


3. C. 1. Salk. convictions for deer-ſtealing are in Latin, 
149- E 
4 C. Comb. 326. Comb. 212. 


In an informs. NoRTHEY. Then the conviction is not according to the in- 

tion on a penal 4; ment and the ftatute, becauſe they do not find that he is a 

— ww \ common diſtiller, as the words of the ſtatute are; for if another 

that the defen.. perſon. diſtil wines, a man may ſell them in a private cellar with 

&ant is con. out offending the ſtatute. | 

72 2 CuxiA. They convict him of © the offence aforeſaid,” which 
*[ 13 | mult be as he was @ common diſtiller. 


2 4a 6s ts rut .. can foe A 


$. cr skin. 562. | | 1 e 
Go.. The King againſt Wadſworth. 

The Court will (COUNSEL moved to quaſh an indiitment againſt 2 miller for 

— 2 taking too great toll, it was not ſaid jurat. nor onerat. 

fortion. nor the jurors named. | 


2. Vent. 3750. Tux Cour. It is againſt the courſe of the court to quaſh 
1. Sid. 54- an indictment againſt a perſon for extortion os- oppreſſion z we 
2 1 7 cannot do it. Demur to it. | ; 
Stra. 1211. 1088. 3. Burr. 1127. 3. Burr, 1468. 1341, Andr. 230. 4. Com. Dig. Indift- 
ment (H.). 3. Bac, Abr. 745. 2 | 


© Cale 10. | Walker againſt Walker. n 


OUNSEL moved in arreſt of judgment, becauſe the action 
3 og was for money won at play on a wager, by a general indeb7- 
A eco. Fatus aſſumpſit, which is not a good promiſe in law ; for there is 
ver the money ſrom the loſer ; but if the fizkes be depoſited, it lies by the winner againſt the fake- 
Solder, s. c. Comb. 503. S. C. 12. Mod. 6g. 238. S. C. Heu, 328. Ante, g. Pit, 351, 
2. Vent. 175. 3. Lev, 118. 4. Mod. 409. 6. M-d. 128. 1. alk. 22. 12. Nin, 196. 
Comb. 303. 24 Bac: Abr. 15. 620. Fitzg. 302, Con p. 37. 1; Term Rep. £16. 


Michaelmas Term, 6. Will. & Mary, In B. R. 


debt Ca), and the verdict being general, and entire 
— it cannot be good. There — caſes on both ſides; and the 
point is now 2 in a cauſe in the exchequer chamber. 


E contra. Though it is, yet in the caſe of Egleſlen v. Lewen 
{b), in Hilary Term, in the thirty-third and thirty-fourth year of 
Charles the Second, in S1R Francis PEMBERTON'S time, 2 
judgment in this point was affirmed. 


HoLT, Chief Fuftice. It was ſo; but ſince we came hither 
we have held the contrary, that it does not lie: it is merely a wager, 
and no indebitatus aſſumpſit lies for it; for to make that lie, there 
muſt be a work done, or ſome meritorious action for which debt 
would lie; but it does not for this wager, becauſe this is due in a 
collateral reſpect: it is true, the caſt of a die alters the p 
; if the money be ſtaked down, becauſe it is then a gift on condition 
ies WW precedent, and an indebitatus aſſumpſit lies againſt him that holds 
*. the wager, becauſe it is a promiſe in law to deliver it if won (ci. 
al If a man ſay to a ſurgeon, © Cure ſuch a man and I will pay you,” 
a good aſſumpſit lies upon that, becauſe it is an original contract, 
and there is a labour done in the _ of his profeſſion d). No 
| indebitatus afſumpſit lies on a bill of exchange, and a judgment 
in was ſtayed on that point in my Loxp HATE's time (e), and the 
2 like in the exchequer (f); and it is not material, whether he 
againſt whom the bill is drawn, has effects & in his hands when 
he accepted the bill, or not (g). It is not like @ /iberate to pay 
money on a tally ; when the officer has the money, the propriety 
of it is veſted out of the king, and is in the party (5). I am fure 
my Lord Culgr JusTiCE POLLEXFEN was of opinion, that 
that judgment in Egleſton v. Lewen (i) was not affirmed. 


Let it ſtay ; we will ſpeak with the Judges in THE EXCHEQUER 
CHAMBER, After this verdict, if it could be any ways made 
we would do it; but a verdi& cannot make that 


or which is bad in law (4). Though, on the loſs of the wager, the 
it. WY defendant had promiſed, the next day to pay it, y&t an ofſumpfit 
would not lie on it (), becauſe it wants conſideration, it being 
h but executory. 
ve Adjournatur (m). 
(a) See Cowper, 28. (6) Poft. 46. 
(6) 1. Lev. 118. (5) 1. Danv. 28. ph. rx, 
(c) See Sands v. Trevikan, Cro. Car, (t) See 5. Bac. Abr. 296. 
107. 193. (1) Mod. 409. 


93 
(4) 4. Salk, 27. Ball. N. P. 280. (+) It is ſaid 8. C. 12, Mod, 366. 
70 1. IS 1. Mod. 285. that in Michaclmas Term 10. Will. 3. 
12+ «37 . Vent. 454. judgment was given for-the deqadant, 
). See K yd an Bills, 100. See alſo Lutw, 180. S 
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HILARY TERM, 
The Sixth of William and Mary, 
IN 


The King and Queen's Bench. 


Sir John Holt, Knt. Chief Juſtice. 
Sir William Gregory, Knt. © 

Sir Giles Eyres, Knt,  þ+ Juſtices. © 

Sir Samuel Eyres, Knt. & ts N 
Sir Edward Ward, Kut. Attorney General. Al 
Sir Thomas Trevor, Knt. Solicitor General, 


5 1 LJ 

| * The King againſt Croſby. | Caſe 11. 
ROSBY was indicted for High Treaſon; and at a trial at G, Whe- 
0 bar Aaron Smith was ready to give evidence againſt the ther a perſon 


riſoner, when he produced the record of Smith's convic- —_— — 
tion and judgment to ſtand in THE PILLORY, and he had ſtood in it. 1 f. 


ry as the author 
Taz CounseL for the priſoner objected, that this made him 5d n fewer 
infamous, and c him from being a witneſs. = 1 3 | 


Wanp, Attorney General. This does not take away his evi- ert wit. 
dence; the cauſe for which he was convicted was only giving | 


but there was no publication of them, and it was not a cauſe that C. * . . 


639. 
deſerved THE PILLORY. $.C Holt, 75 


Hor, Chief Juſtice. The cauſe is not material if the court 5 
had a juriſdiction ; if he ſtood on the pillory, and ſuffered an PoR. 3 - 
infamous puniſhment, the queſtion is, he be a good witneſs, 2. Hale, 304. 

| e : Gilb, L. E. 14% , 

T &EyoOR, Solicitor General. It is not the putting in the pil- _ boy » 
lory, but the fact for which he was convicted that takes away his 12 I 
evidence; as perjury, and not a libel only, as here. | 


%- 
. 


Hor, 


— 


„161 Hilary Term, 6. William & Mary, In B. R. 


Tur Kn Hor r, Chief Juſtice. It is the infamous puniſhment, and not 
the cauſe 4e. 7 1 | > =® 


A pardon ope- . , and ſtands in TE ritto v fof 
nnn a patent ne 
e owes the Iiberam legem. Here has been a general pardon; the pardon 
inteflability re- _ not revive _ dons gas hr nb gives * him a new one. 
fuking from be- If one attainted it makes him a good 
ing fer on wits cough before the partes kb could not be fo 3. but when 
— . a man lies under a civil difability, without any conviction, the 
— e Nee 
criminal o king can, th not to reſtore him, but to 
Lag, Fiir him eredit for the future. This is the fame difabliey gr 
Ray a judgment in villenage dr attaind it is every day's pfactice 
ROE — os them 9 the diſadility is as 
457- much a conſequence on one as the other, and the general pardon 
1 diſchargeth the offence. I will not give any opinion now as to the 
a 37. C. 44. firſt point, Whether he bad been a good evidence withbut a 
ch. 46. C 19. pardon ? LGW Se Ir 
2. Hale, 238. one, and has take off the diſability; for it not only takes a 
Db. -k. 142+ the crime, but the diſability too (b). And by ExxE, »/tice, he 
v. was allowed to give evidence. ; 7 


But the jury acquitted Croſby. : 
(=) It is aid, in the caſe of Pendock 


the 
. Mackender, to be now ſettled, that it of puni 
is the crime that creates the infamy and on bei 


$ may be the | 
des Caſe, Caſes in Crown Law, 2d edit. Wilkins, Hob. 67. .; Reilley's 
345- z and perhaps the Court will infer Caſe, in Crown Lawad edit. 363. 


Caſe 124. Walker againſ Slackoe. 


if run c- FIF*HE NoTE from THE ATTORNEY to THE CURSITOR was 
Tot, in making thus: © Inter A. in treſpaſs, and five, naming them, de- 
our # writ ſendants. [Norz, E. one of the defendants is dead : make 
went again out a writ of error. The curſitor omits to ſay that he is 
five, omit to dead, and takes no notice of him, but makes it out in the name of 
Rate, in purſu- ſour only. 

ance of the note 

from tur ar- CaATRREW. This is not like Blackmore's Caſe (5), for this 
8 is an error in judgment, which is not amendable j and there is no 
dead; yet itcan.. CHE comes up to this. | 

tot de amended. 3. C. Poſt, 69. 8. C. Comb. 364. 8. C. Carth. 367 8. C. Holt, $4- 
K C. Ld, Ray. 71. 1. Sa. 49. 52. 6, Mod, 263. 310. Carth. 520. Skin, 265. 253 
Comb. 5. Fuzg. 201» | : 


wv $2 l 8. Co. 136. 


Hor r, 
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Hilary Term, 6. William & Mary, In B. R. 

Hot r, Chief Fuftice. I will tell you one (a). In debt on a bond Werzzs 
22ain an heir where he was bound, THE CURSITOR made out'a 1 R 
yrit, wherein he did not expreſs that the heir was bound, as 

thinking him bound without it ; yet after verdi it was 
amended and put in; which was an error in his judgment, and yet 
amendable, becauſe he had the boad before him. In this caſe 
before us the notes were as large to THE CURSITOR as need to be. 


NorTHEY. In the caſe of Powel v. Brazen-Nv/e Cullege (b), 
the writ was, © Px &c1PE qued reddat twenty acres H:dington,” 
the word & ® ix” being omitted; and it was amended, it being only * 21 
the default of the clerk ; for he had writ it out of a paper deli- * 
yeredto him to make the writ, wherein this word *in was, which 
THE CURSITOR conſeſſed upon oath, though this was an original: 
and our caſe is the ſame with Blackmore's Caſe, for THE cURST + 
rok is to draw the writ, and THE ATTORNEY is only ta 
fate the PIR and here was as full inſtruction to him ag 
could 


At another day, 


Hor r, Chief Fuftice. The defendant here is not party to the 
writ of error; if the defendant die before non «ft erratum 
pleaded, you ſhall go on (e). 


{«) Forger v. Sales, Cro. Car. 147, But by g. Geo. 1. c. 13. © all writs of 

dan 4a. 5 

( iz, variance from the original record, or ; 

(c) This caſe was moved again in other defect, may and ſhall be amnd. 
Michaelmas Term 7. il. 3. and the © ed and made agreeable to ſuch record : 
writ of error was quaſhed ; the Court © by the reſpective courts where ſuch Get 
beiag of opinion, that it was not amend» ** writ hall be made returnable.” Se 
able, becauſe it waz a writ to reverſe a on AS ne, Stra. 682. ; Sword 
judgment, and the ſtatutes of amend- Company v. „Stra. 892.3 
ment extend only to amend writs which Verelſt and Smith v. 
e f . , C. Paſt, „ 435+ and ys Bac. Aly, gs." toy. 


Hlerbert againſt. Morgan. I cue 13 | 
RMEDON IX REMAIxDER. The plaintiff intitles himſelf Ina 70-1008 
* to maintain the action, for that the iſſue in tail is dead withoug e it 
Mee, and ſays not, that tenant in tail is dead without iſſue. + —— 
LxvIxz, Serjeant. This formedon does not intitle the plaintiff b 
to maintain his action; for it is not enough to ſay, that ae is 4 — 
dead without iflye, but alſo, that the tenant in tail is ſo. That verred that“ the 
is the very title of the demandant ; and it ſhall never be intended * in tail 
that he died without iſſue ; for the eſtate was a fee ſimple at com-, a without 
mon law ; and, naw it is an eſtate · tail, it is ſuppoſed it will endure GE 
for eyer, and laintiff muſt always ſet forth as much as will Tut, 961+ 962. 
entitle him to his action; and the intendment is ſtrong againſt him E 
here, becauſe the law ſuppoſes the cſtate-tail will continue for ever; ich. 233. 
2. Mod. 94. 10. Mod, 140- 362, Dyer, 216, Booth, 155. * 
= and — 


Ver. v. 


Hilary Term, 6. William & Mary, Id B. R. 


Hennexr and if the tenant in tail be not dead without iſſue, the demandant can 
4 have no title, though bis iſſue be dead without iſſue, and therefore 
Moxoan. js not to be received (a): And let me admit what I will, if the 
f plaintiff have no title he ſhall never recover. Buckmer”s Caſe (3) 
is in point. 3 x | 
Horx, Chief Juſtice. It is aFoRMEDON in remainder, becauſe Will © 
it remains over on the determination of the eſtate- tail: and muſt - 
not you ſhe that the tenant in tail is dead without iſſue according Fx 
to the limitation, for without that you can have no remainder ? 
*C 18 Þ It is the very point of the action, and you muſt ſhew that the firſt 


donee is dead without iflue ; and * it is not implied at all that 
becauſe the iſſue is dead without iſſue, that therefore the tenant in 

tail is; for he may have other ſons beſides his eldeſt. . Suppoſe it > 
be à condition precedent that when A is dead without iſſue the 
remainder ſhall be to B. in fee, it will not be ſufficient to aver, 
that the ſon of A. died without iſſue, but alſo that A. is dead with. 
out iſſue : and this is in nature of a condition precedent before the 
remainder can come in poſſeſſion. | 


2 


(a) Fitz. N. B. 220, The Regiſter, Book 8. Edw. 3. pl. rg. 38. Edw. 3. 
24%. The Year Book 3. Hen. 4. pl. 1. a. pl. 26. Hob. gr. 232. 
Bro. Abr. Formedon,” pl. 21. (5) 8. Co, 86. 2. Brownl. 27, 
Raftal. Ent. 354. a.—Sce alſo Year 1. Leon. 213. 


Caſe 14. | The King againſt Wood. 


| \ 
Obtaining goods AN rwpICTMENT ſet forth, that J. J. having ſeventeen yards 
— £2 of ſilk, N deceptive told Ub a young woman had 


ditableat com- @Ccalion for it to make her wedding- clothes; on which he fold it 
mon law, unleſ; to her under colour of that falſe pretence. + | 


of . 
3 Moxracu moved to quaſh it, 

S.C. 2. Sf, Fist, Becauſe no indictment lies for this matter, for there was 
1 no truſt ; and if there were any, an action lies for it (a). 


379+. G. Mod. 42. 61. 10. 301. 311, 2. LA. Ray. 1013. 7. Mod. go. 2. Bac. Abr. 611. 
Fitzg. 182. Corp. 323. 1. Bl. Rep. 273. 2. Term Rep. 581. 3. Tam Rep. 98. 


An "indiEment Sge6onDLy, It is not averred, that the young woman did not 
a tne the ud mary, or that ſhe had not occaſion for it. N 
— Ee, Px ConiAu. Let it be quaſhed. 


(a) By 30. Gee. 2. c. 24. obtaining goods pretences is an indiftable 
offence. But ſee 1. Hawk. P. C. ch. 71. * 5 


The King againſt Grove. 

| Defendant in PER CURIAM. In an indictment for barratry the defendant 
2 muſt have a note of the particulars, that he may know how 
particulars. WWW 
1. Mod. 288. : F 


6. Mcd. 261.313, . Sid. 282. . Hawk, P. C. ch. $1, l. 13. 1. Bas, Abr. 287. 1. Ld, Ray, 


Anonymous 
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Hilaty Term, 6. William & Mary, In B. R. 
Anonymous. Caſe 16, 


PER CURIAM. If a fpecial matter be pleaded which looks Where matter, 
like the colour of a plea, but amounts to the general iſſue, it is AGF > pope 
no cauſe of demurrer ; as if in debt you plead a releaſe, though you e wt 
might have given it in èvidence on nil debet, yet it is no cauſe of fd lly pleaded, 
demurrer : 15 in debt for rent, if you plead entry and expulſion, it is 

no cauſe of demurrer, though it may be given in evidence on nil 

debet. 4 


Anonymous. Caſe 17. 


NOTE, Aﬀer demurrer joined we cannot give leave to the After demurres 
defendant to waive his demurrer and plead the general iſſue ; 8 
and here the demurrer is entered on THs ROLL. It is a record of „ive, and pied 
court when it is brought into court, and put into THE PAPER to the general if< 
he read as a record. . ſue, 


> > a Fo FR 09 © 2 
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EASTER TERM, 
The Seyeath of William the Third 
| in MEAN ge 
The King's Bauch. 12 4 


Str John Holt, Kir. Chief Tala 
Fr William Gregory, Kr. 3 
Jules. 
1 5 


Sir Giles Eyres, Kut. 

Sir Samuel Eyre; Kut. 

Sir Edward Ward, Knt. Attorney Gb 
Sr Thomas Trevor, Rut. Solicitor General. 
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® The King again Bethel: | Caſe 18. 
ETHEL was convicted at u Ot.p Baux Ev for buying teller ih 
BTH , and was fined a thouſand pounds. Bring Best fe 
arreſted at the the ſuit of a private perſon ſome time before his a fze cannot | 
proſecution for that or before any knowledge of it; and rate dit. 
two perſons being bail for h m in the king's bench, he moved for Eff. 7 


a toil 


n babeas ter pus, arid was brought up by the keeperof N&WGATE. . without | 


Ic was moved in behalf of his bail; that he; being now in court, Coast „ 
ight, as he alſo defired, ſurrender himſelf in diſcharge of his bail, the WW 


de committed to THE e e b to be 
Cuxrta. You cannot diſcharge the iſoner without hended — 4 
leave of the Court; 4 's Caſe, We niſdemeatir, 


know well the meaning of turning him over to THE King's $. C. Salle. 448. / 
BENCH PR180N. - gy 


8. c. 12. Mod. 8. C. 1. Ld. 1. Salk. t. Mod. | _ 
Pr rm LT Ce 


, $4 Ae 44 
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3 
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*[ 20] Eaſter Term, 7. Will. 3, In B. R. 


A return to = SIR B. Snow. Then we hope we ſhall be diſcharged on 
— ang theſe exceptions to the return. | 

er was commit- Tt does not appear by the return that there was any commit. 
j ment of Bethel ; it ys he was eommitted RA gui 
er, * (afely to be /&quitzr, which was, that being convicted and fined a thouſand 


« kept in cuf- remaneat in cuftodia gaole de NEWGATE gquouſque, Cc. 
„ tody by vir- Now jt ought to have ſaid, that he was in execution before, and 
** tue of a cer. that then he was ch for this fine, or that he was preſent in 


| 2 court and committed by the Court for the fine, as it ought to be 
« feffions at Where the commitment is by comnitthoners of oyer and terminer, 
* rxx Or» And we are at liberty to take theſe exceptions on a return to 3 
eur, the babeas corpus, as well as on a writ of error (a), 


« of . + 
3 which order * NokTaty ad idem. The order is only the judgment of the 
« is in the Court, which is, that he ſhould be taken; yet there muſt be procels 
- for that, as there is ee The judgment is no 
« that g. commitment, but there muſt be à proceſs ; ſo that here does appear 
ia known to NO Cauſe of detention of Bethel, becauſe it does not appear he was 
© have ex- 81 that being in court he was committed by they 
« broad money . n 
„ for clipped, WARD, Attorney General, contra, In returns by an officer, 
©: therefore it is if there appear a ſufficient cauſe of detainer, th not of his 
„ e Conse eaption , Jet it will be ſufficient (+) ; for the complaint is, that by 
4 that the ſaid is im priſon for. a cauſe, that is not-lawtul and here the keeper 
« 4. B. pay — that here is a judgment againſt Bethe! and a «fine, and 
5 ee a that he is in priſon for that cauſe, which is a ſuſſicient ſignĩſicatiog 
« t n of the cauſe, though it be not expreisly ſaĩd quod commutttur. 
<« main in the | | 
„ gaolofNuws TrEvoR, Solicitor General. Though the return be not fa 
PEE r <4 un- formal as it might have been, yet it is good in fi ce, for the 
til, c. is J 
n i order is a ſufficient judgment of a committitur ; for the remanea 
moch az Tx: may as Well go-to his putring in priſos as his continuing there if 
van does he was there before, and ambunts to a new commitment of him 


he was compmrt- 


tel for the fine; Lover, Serjeant. This is only the certiicats and return of 


yet as, upon the 
dend "> rraverfable, but mult be taken for truth, which anſwers the intent 
good cauſe of of the Fabeas cor pus. 
commitment, it ” N 1 5 bo 2 4 . 
is ſufficient, CowPEr. It appears, that Bethel was committed by ſufficient 
Poſt. 83, authority, by commiffioners of oyer and terminer, which is in court, 
Birch, gz. hen here a ſũcient cauſe of commitment appears on convie- 
Vaugh. 3354 tion and fine of a thoufand pounds, and this is no return of the 
Comb. 125. judgment; which if it be fo as here, it is erroneous; but 
1. Mod. 19. cannot take advantage of it now; here is only returned the c: 
N of detainer and commitment to priſon: In Buſbel s Caſe there was 
Stra. 91 f. no ſutncient cauſe of commitment. Returns need not be ſo 
2. Tem Rep. 255. 4. Com. Dig. * Habeas Corpus“ (E. .) 3. Bc. Abr. 15. 1. Hale, 
584. 2. Hale, 144 Xe) | * ; | 
(ay Bythel's Caſe, Yaugh. 135. 8. C. 1. Mod. 419. 334. 8. C.2, Jones, 23. 
(5) x-5d. 78. 143, 1. Keb. 146, 395-514. 


the gavler, and not the words of the judgment of record; it is not 


MC” Tas Da oaks DÞJ.AwQ£©&4a = Act cr. a= Mk as <a Xa ci oo £ac 
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Eafter Term, 7. Will. 3. In B. R. 


certain as other things; it is ſufficient if the words imply as much Tax Erna | 
25 will make the detainer lawful ; that is here by remaneat, which 22 | 
could not be unleſs he had been in priſon before. r 
*$HOWER contra. It had been ſufficient if he had returned guad [21 ] 
commiſſus fuit per commiſſioners de cyer et terminer : but if he return 
the — 2 appears 2 be ſufficient or not the 
priſoner be diſcharged ; for the judgment is not a commit- 
ment, — — — have taken him up 
and carried him to NEwGATE. I agree, that this return does not 
require ſo much certainty as returns toa mandamus, yet a ſufficient | 
commitment and cauſe of it muſt appear. * bs 
HoLT, Chief Fuftice. This is a caſe of conſequence, and the 1. Sid. 144. 
return of it is prime impr. 
ment ought to be to the 


of the priſon ; but where the Court commits, it is to the ſheriff, 
who is their officer, to whom the Court muſt award a capias, and 
not to the keeper, It is true, a habeas corpus lies to any perſon as 
well as the gaoler, but then here he ought to return ſpecially, that 
he was committed to the ſheriff for the fine, and is now in the gaol 
of NEWGATE under his cuſtody, | 

in cuſtody 


Then as to the remaneat : Suppoſe he was 
before, no one but the proper officer can take him. If ajudgment 
be givenagainſt a man, any of the courts of H/e/tminfter- Hall may 
ſend tipſtaff to take him in view of the court, but they could not 
do fo if they heard that he was at Charing-Crefs. 


Then you cannot ſtop a lawful detainer on a wrongful commit- 
r was lawfully in 
cuſtody. ere ought not only a good cauſe to appear, but alio a 
gue companys how as to the manner and ſubſtance of it; 

the writ requires cauſam c tionis et detentionis, and here is 
only the cauſe of detention not of the caption ; and where 
the liberty of the ſubject is concerned, we mult be certified of the 


 Adjournatur, | 5 

At another day, 
Hor, GhiefFuftice. It does eee 1. Bac, Abe, 
in execution; for a commitment to is not any com- 380 
mitment in execution; but it muſt be to the ſheriff, for the | 
ow is but an under- officer; and it makes no difference that 

is commitment was in court; for the commitment there is in 
lieu of proceſs. We in this court * cannot commit to the gaoler, , [ 22 ] 
but to the ſheriff ; for though we have a marſhal, and a priſon nf 
our ONE we may commit to the ſheriff ; and we have often e 
committed to THE GaTz-Hovss, and the ſberiffs of Landen 33 
have often taken away a n this bar for a fine. * 
| + 


. Fafter Term, 7. Will. 3. In B. K. 
TaxK:xe true, the gaoler muſt take notice of a commitment to him, but it 
ba is no otherwiſe good than as he is a ſervant to the ſheriff, Hu 

„ ſhort notes arc not a good return to a babeas corpus, All the 

; „F by ths Bl 
note, a); wouldnever be a 
n but hett is — 


knowingly a habeas corpus to the gaoler, who haſtil 
«retueoit and fo the her f h be made bt to the d 


fault or negligence. _ 


Comb, r4. Cowrrx. Thete is à ſtronger caſe than this (b), 2 
Aus. . © Court was moved fbr = habeas corpar for one that was taken in 
3 execution by the ſhetiff, and was afterwards ſet at liberty, and after 
7.54. 53. Jg. hat was retaken on the ſame execution by the ſheriff ; and the 
1. Court told them they were in the wrong way, for they ought to 
e 
Vide . Salk Hort, uftice, When e nan cores fn by habeas corpus, 
349. 3532 35+ by the fayout of the Court he may be bailed to appear de die in 
br pang ola Tae pany rn yay ery 7 ho remanded to 
2. Sund. 149. the ſame priſon; and fo it was ruled in run. Caſe (c), 
who married a city orphan. By THE — whom orf, (4) 
| we are to bail or diſcharge a priſoner in three days ; but when 
we bail and afterwards remand him, it is no cſeape; for the 
2 4 7. CICICEY 

old one. rs 
Lovst. There is nothing judicially before the Court till the 
return be filed, and then the enry is committitey mare/boll a 
within three — —— uing they may remand; nl hos the way 
is or they may/ dell — | | 


' HoLT, Chief Fuftice. No doubt of that, after the return filed, 
but he may be remitted and b * ater he return et, 
the mean time he is in the cuſt the gaoler; and when we 


*f 23] CLIP RE EIN G5 rfiniſn, © A08 rntben Us WY Be 


The court of At another day the queſtion was, Whether the debate 
king's bench abou the return d. the habeas corpus, which was fil 
onde ents 3 ſhould be bailed ? for which the caſe of Sir William Bronker — J 
debate . Information to a juſtice of peace againſt Sir Ni 
the return en upon refuſal to find ſureties the 
. u lam juſtice committed him to priſon, and, upon habeas e 
14 
—— 1. Salk, 248. 1. Vent. 330. 346. 3 Bak. Abr. 23. 


e 182. 4. BI.. (A4) 2. Car. 2. c. 1. 
Com. 396. 4. Hawk. P. C. ch. 48. A 1. Sd. 


en op Stiles; 16, 
147 
9 — ITY 1. Ves. 176. 55 2 
2. Lev. 32. 


5 Upon 


n 


a wv 0 


”w 2 2-_., 


vo a 8 | "0 9 OO Md. ed 
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Faſter Term, 7. Will. 3. In B. R. 
Upon this the Court thought fit to deliver their opinion. I eg rehur to 


Eyre, Juſtice. I do agree that the return is not ſufficienty be — 
but I think there is enough returned for us to remand him. The et the cout of - 
judgment is that he ſhall be fned a thouſand pounds, which 9 
returned ; therefore I do not know the conſequence of this bailing. 0 bal a pri-- 
I ground my opinion on Shields Caſe (a): The defendarits were foner, if excugh- 
fined and impriſoned guouſgue before the council of the marches of appear to ſhew 
Wales, on information of unlawful practice and eombination in * £999 cauſe of 
marrying a ſervant-maid to Powell, a gentleman's ſon; and upon tea 
Wan Ae were remanded, becauſe it appeared that their See Rex v. 
fines were not paid, without any other reſpect had to the matters Id, 2. Term 
of the return; and if we let him at large the king may loſe his fine. Y. 233. 
This ſeems to be a caſe prime i — and it might encou 


others guilty of the ſame fault. it might rid all the gaols in 
England, if the gaoler's return ſhould be taken ſo ſtrictly: there 
fore I think he muſt be remanded. 


Hol v, Chief Juftice. That this return contains ſomething not 14. Edv. 3. 
ſo regular is plain; but however it appears, that he was committed why or 
by a court that had juriſdiction of the matter. The law takes „ 6 
notice of the gaoler as one who has the actual cuſtody of the gaol, 8. & g. ill. 4: 
and therefore it is criminal in him to ſuffer a voluntary eſcape : c. 27. 
ſo juſtices of the peace commit priſoners to the gaoler's cuſtody, 1. Salk. 272, 
and yet at the ſeſſions of cyer and terminer the Court takes notice 8 
of him as a ſervant to the ſheriff ; and the cuſtody of the gaoler is Cu 24s 
the cuſtody of the ſheriff, But now the queſtion is, Whether 1. Show. 145. 
we ſhall avoid the commitment upon a habeas corpus; or whether a 
you are not put to writ of error ? And truly I think we can- 
not avoid it on a bGabeas corpus. This word © remaneat” is an 
improper word; it ſhould have been cammittitur; but indeed 
they could not make him remain there unleſs there had been a | 
commitment. * Beſides, ſince it appears here that he was com- [244 


mitted for the fine, I think he muſt be remanded. 
Px CuRIAM. Let him be remanded. 


(9) March, 53. 


Memorandum. Caſe 1 9. 


HE latter end of this Term died Sir Git Es Exxx, one of The death of 
the Judges in the Court of King's Bench; a perſon of aquick S7 Gitee Eyre, 
apprehenfiohi and a good Ciſtinguiſhing head, but moſt remarkable and ibe promo- 
for his experience in matters relating to the juſtices of peace at n *f Sir Thes 
their ſeſſions, &c. he having practiſed the moſt part of his time in pg gr. 
the country. | | | 18 


The Term following Six THOMAS Rox ET, Kxrohr, one 
of the Juſtices in the Common Pleas, was advanced to the Court 


of King's Bench in his room. | 
| Memorandum, 


Eafter Term, 7. Will. 3. In B. R. 
Caſe 20. Memorandum. | 


Warp made Term Six EDWARD Wait, the $ Attorney 
Sons General, was called to be a Serjeant at Law, and was after. 
Hawes . wards made Lord Chief Baron of the Exchequer. 


— And Siz Thomas Tazvon, the King's Solicitor General, 


rr % 
K. And in the Vacation following Jonn HawLzs, of Lincoln's 
Fan, Eſq. was made the King's Solicitor General, and was knighted 


by the king ſoon after his return from 


\ 


TRINITY 


TRINITY TERM, 
| The Seveuth of William ihe Third, | 
ET RE nk 

The King's Bench. n | 


Sir John Holt, Kut. Chigf Fuftice, 

Sir Samuel Eyres, Kat, + Juſtices, 
Sir Thomas Rokeby, Knt, 9 * 
Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, E/q. Solicitor General, 


Ward againſt Evans. | Caſe 21. 
Hilary Term, 7. Will. 3. Roll 718. 


EPLEVIN. - The defendant makes conuſance as bailiff to If a grane 
C. H. and E. J. and ſets forth, that Sir Robert Carr, in 4e of an 
1638, was ſeiſed of the locus in quo, Eg. in fee, and did by ban r 
indenture grant and demiſe to C. H. and E. J. and three others 10 foe 
now an annuity-of one hundred pounds a- year, to be equally to be 
ivided between them, videlicet, twenty pounds to each, habendum 
the ſaid hundred pounds to them and their affigns for their lives, 
videlicet, twenty pounds to each of them reſpectively, and to be 
iſſui r And that he did grant, 
that if any one of the five died, the annuity of twenty pounds pa ſaid 
to ſuch | be paid equally to the other four; and ſo if two died; Pd. 
and if three died, that the two ſurvivors ſhould have fifty pounds fa 
each, but that there ſhould be no ſurvivor of either of their parts. 9; 
And further, that if any part of this were artear, that might 
diſtrain; virtute cujus the five were ſeiſed of the annuity 
pounds each, and being ſo filed three of them died, and 
the ſhare of the party ſo dying ſhall be paid equally to the others, but that there Mal} be ua furvieos 
of either of their parte Me, Whether the grantees, in ſuch caſe, are jointenants or tenants is 


commen ? and, Whether in replevin, on a difireſs for arrears of ſuch annuity avow joi 
or mult make ſeveral avowries ?—S, C. Comb. 329. 8. C. Canh, = yp A 


8. C. 12. Med, -227, 8. C. Holt, 368. 8. C. 2. Ld. Ray. qas. 1. Sid. 257, 2. Salk. 423. 
Fot. 73, Comb. 329. 347." Comp. 660. . 


; 
ny 


E 


it 
I 
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Trinity Term, 7. Will. 3. In R. K. 

Was parts ſurvived to the two living, and that the annuity was in arreat 
for ſevengl years, rr 
Er in the whole to two thouſand two hundred pounds; and for 
pounds the defendant makes conuſance. To this the plainti 
pleads in bar. On which iſſue is joined, which is found for the 

avowant. | 
PEMBERTON, Serjeant, now moved in arreſt of Judgment 
that this is no good conuſance, becauſe the defendants are tenants 
in common of this annuity 3 and therefore one conuſance cannot be 
made for both, but it ought to beſeveral for each of them. The only 
8 26 gqueſtion is, Whether a joint conuſance can be made for tenants 
Ry in common; Theft has a difference taken between avow- 
* I 3. ries, which though it ought to be ſeveral, yet a conuſance in the 
ſame caſe ought to be joint : but I ſhall take no notice of that. This 
is a gift in common to the five, to be equally divided between 
them, via. twenty pounds to each, babeitdum to them and their 


aſſigns reſpectively, viz. twenty pounds to each for their lives; 
Carth. 349 ſo that here is a ſeveral annuity io each of them: and when all but 
* two are dead, then fifty pounds ſhall be to each of them ; ſo that 


the grantor intended a ſeveral annuity to them, and not a joint one, 

and that the diſtreſs ſhould be by them reſpectively. And they ſay 

in the conuſance, that they were ſeiſed of the annuity ſeveralhy, 

yet now they would be jorntenants of it, and not tenants in common, 

as on the face of the deed they appear to be by their own ſhewing; 

and are fo concluded to be by their own conuſance. It is objected, 

K that this is nb more than what the law would import from the 
words of the deed ; that the hundred pounds is jointly granted, 
and that it would ſurvive without any appointment of the grantor. 

J. alk. 226. I will not rely on the words © equally to be divided,” which, 
300, 301, 392 · without more, would not have made a ſeveral grant; but in the 
Paſt. 29%  enpoſition of deeds it is not unuſual to confider the habendim,; and 
oy the other clauſes after the grant, to explain the general intent of 
tze whole deed; © Cute, in his Comment on Littleton (a), fays, 
** that the habendun will alter it; and in Dyer (6), Fitzherbert (e), 
Hobart (d], and Crete (e), the whole deed is to be taken together 
to explain the general words of the iſes. Now here he grants 
2 hundred pounds to be 4 equally divided ;” but he does not reſt 
1. Salk. 294 5- there, but that each ſhall have twenty pounds, which muſt ſignify 
ſomething, and muſt not be rejected; and ſo it is called a ſevetal 
annuitythroughout the deed, and not a joint one; and that three 

ate dead, and the ſurvivors ſhall have fifty pounds each for their 

lives, but that that ſhall not ſurvive. And though it ſhould be fo; 

yet if the grant were good tothe reſt of the tenants in common, the 

conuſance is bad, becauſe it is as well for the twenty pounds 

defore their deaths as for what has been arrear ſince; when they 

by have ſhewed that they were ſeverally feiſed of the pounds 
* Med. 257. - for their lives. But they object, that the words «© to be 


7 


nes. ej. (2) 1 
f 5, 4 27 ( Ce. EIZ. 26 „ 4 
2. pl. 9. 
* Charge, fl. gs | 1 


Trinity Term, 7. Will. 3. In B. R. 


y divided” do not make a tenancy in common in a deed as it will in a 
will (a). But I do not reſt on that only, for the deed goes further, 
and gives twenty pounds to each of them. * Then they fay, 


that 
the conuſance is not for the whole, yet itis far pa 
ns — have tide for any part, be thal 


LIE 
+. 


Knight's Caſe (b) is relied on by them, which was one 
not ſeveral, which caſe I agree; but it is not like . 


7 


and what followed was only to ſhew the rates of the 
t here the grant is of a hundred pounds equally to be di. 

ix. twenty pounds to each; and ſo is the habe which 
not in Knight”s Caſe, which was a demiſe of divers houſes in 


1 


5 
g 


15 


5 
| 
; 


ſhillings, for another houſe twenty ſhillings, Now the reſervation 
was com 2 Hill': Caſe(c) has been cited too. Hill 
was ſeiſed of a called Braom- Acre, and of two other cloſes in 
| atha, and Robert their fon, let Broom- 
Acre, and the ſaid two cloſes, to Hutchin, ſor ni years, if he 


« non- payment: Hill and his wife died 19 ſon ſold the reyerſion 


is behind: Smith enters and leaſes it to Reynolds, who being ejected 
brings een, and judgment was given for ri. they 
originally ſeveral. There is no doubt when two cloſes are 

iſed, two ſeveral rents may be reſerved: ſo is Hinter's Caſe (d]. 
The of Furſe vu. Weeks (e) has been cited too, which is only 


viz. twenty pounds to one, &c. and there had 


Certainly they would. Then where is the difference ? Here the 
hundred pounds annuity is granted to five © equally, &c.” . The 


ler ( f ), where 11 difference where the rents are re- 


ſerved ſeverally at the firſt, and where they are entire at the firſt, it 


r 9) See Den » Gaſkin, Cowp. 660. , . ; ve 
_(h) 5. Co. Fc NR 8 n a 
(4) 4: Lean. 287, (£) Hob, . 


5 
% * 


return. But if this conuſance be not good for any part, it is Moore, 199, 
the whole; for they are tenants in common. from the be- 292, 201, 203. 


125. 126, I274 
the reſeryation was entire when the rent was once 174, 375» &%, 
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- Contrary to his expreſs meaning 


k 
J 
; 
2. 
F 
4 
4 


there ſhould be ſeveral rents to the five grantees, and the Court 
will expound it accordingly. The intent by the in 
the premiſes, the habendum, and the clauſe of diſtreſs; in all which 
the words © fey and vely” are always uſed, which 
makes it the ſame as if they were applied to each and (oe 
diſtinAly ; and thi by the pleading of ſuch in 
many caſes, cite two or three. In the caſe of 

ax v. Lithely ( ton and Hartly joined in action againft 
Lithely for grinding at their mills ; the declaration was demurred 
to, becauſe it appeared their intereſts were ſeveral ; and by the 
Court, though their intereſts be ſeveral, yet the not grinding at 


2 
4 


ir joint mills is an entire e to both of them. 
if theſe words ſhall be taken fo in to divide that which 
otherwiſe would be joint, much one ney ny Hr and if 


the gr: bad intended this for a joint grant, ar 
3 it by ſurvivor would be ufclefs and vod; and if it 
be an entire and joint grant, then ĩt muſt ſurvive in the caſe of the 
kft two, i ng che clauſe that it ſhall not; which is 
that come up to this (c The cafe of Bere v. Woodley 4 is 
* us; but they all over - rule this : for in thoſe caſes, 
. — i * n | 7 
joint; but hen t | | 
are ſeveral. As to Knight's Ca, which was objected, there the 
land was firſt charged with an entire rent, and the © bin. 
comes too late; but if the words had been ſeveral at the firſt, the 
reſervation had been fo too; and fo it little differs from Winter's 
Cafe (+), and will not affect ours, which does not come under a 
widelicet ; and the raſe of Furſe v. Weeks is not to the purpoſe. 
DarxELL contra. This is a jeint-terancy on the whole deed. 
They have not anſwered the material part of the caſes cited by us. 
In the caſe of Furſe v. Weeks the difference * appears to be taken 
by the Court, and there diſtinct payments were appointed as here 
and that was a ftronger caſe, for ĩt was on a will, and this is on a 
deed. The grant is joint of one rent of a hundred pounds a- year, 
and the clauſe — if the hundred-pounds be behind, 
and not if the ſeveral rents of twenty pounds is arreat-; ſo that 
(4) Moore, 880. gers, Cro Elz. 340. Ards v. Watkin, 
(5) 2. Saund. 115.—8ee alſo the Cro. Eliz. 637. 65, Winter's Caſe, 
Year-Book 1x. Hen. 6. pl. 1t. and Dyer, 408.—>ce alſo 17. Afﬀfize, pl. 10. 


Raftal's Entries, 624. b. and 62 f. 2, {d} Jones, 202, 8. C. Cro, Cats 
(e) Whorwood v. Shaw, Yelv. 23. 24. 


c. Moor, 667. Owen, 127. . Brown, „) Dyer, 305. 


$2, Co. Eliz, 729. Tanfick v. Ko- 
| Hotty 


avow ds news, 5. E. Comb. 330; and 


Trinity Term, 5. Will. 3. In B. R. 


Hor r, Chief Fuftice. I do not know why a vidzlicet ſhall not Wan 
make a ſeparation, as well as an babendum ; and this is alſo ſepa- * 

rate in the habendum, for it is to each of them and their « aſſignnss 
« reſpectively, for the lives of them and either of them reſpec- Hab. 272. 276. 
« tively.” If you conſtrue it to be a ſeveral grant, all the parts Moons ho. 

of the deed are fatisfied, but not if it be taken joint; for then a 1. gaund. 11. 
payment to one would be a payment to all, when the deed limits 169. 6. 
n to each of them. And how can it be conſtrued 2· Sauad. 290. 


t. « Equally to be divided” do not make it ſeveral, but all Ante, 26: 
e ſeveral of themſelves. You muſt agree, that if it 2· SK. 23G 
had been faid, ® habendum twenty pounds to one, and fo to the reſt,” 3** 
that had been ſeveral ; and that is the ſame in effect, though ir 
« habendum the hundred pounds to them to be equally 471424 
« vix. twenty pounds to one, which is the ſame as if it had been 
the fifth part to one, and ſo to the reſt; in which caſe, one could 
not have avowed for twenty pounds, as here he muſt, but for the 
fifth part Let me have a copy of the deed, for it is ſet forth 
in het verba; for if on oyer of deed you have avowed other- 
wiſe than you ought, they may take advantage of it, though after 
verdict, as they may of any thing that makes the avowry abateable; 
for we muſt judge on the whole record. | 

Adjournatur (a). 


(a) It is fad, S. C. Holt, 368. chat in Carthew ſays, that no judgment was 
Hil. 10. Fill. 4. 10⁰%õ,jỹmaꝗ5 r was given given, 
for the defendant by the whole Court. So took new diſtreſſes ſeverally, and, upon 
in S. C. 1. Ld. Ray. 423. 8. C. 1. Salk. new ins 
. S. C. 12. Mod. 22:$, But by avowries as for ſeveral rents 3 and then 


The King againf Hornby: Cale 22. 
OR), 
Tax BAN KERS CAs xk. 


A PETITION to the treaſurer and barons of the exchequer The revenue of 
was exhibited by 4 12 Hilary Term the firſt year raa nxceren | 
22 Werdoommo— 1 -IO 
him in fee, and being, like other — as; 1 a GRANT made by — — 
a- year out of the ſaid hereditary revenue of exciſe, for the payment of the intereſt of ſuch ſums of 
money as he had borrowed from individual fubjeAs, was good and valid in law, and bound the king's 
ſoccefiors : and to procure the payment of ſuch annuity, the patentees may petition the barons of e- 
chequer,—S. G. Comb. 270. $ C. Carth. 388, 8. C. 2. Freem. . . C. Skin, bor, 
$. C. 11. State Trials, 137. 4. Bac. Abr. 206. 5 | 
by 


„ 301 Trinity Term, 5. Will. 3. In B. E. 
res Kin Bug Charles the Second * for payment of an annuity out of 
. 3 &. Tux Ar ronxzZ I GENERAL demurs generally, 
| — r The Court gave judgment for the petitioner Hornby. 
cl. Tun ATTORNEY: GENERAL thereupon brought a writ of 


. - error, which was argued in the exchequer chamber, where the 
Record. Petition. et Morac. ſuperinde er Judicium, et 


| Brevis de Error. 
Termine Santi Hillarii Anno 1. Gulielimi et Marie, Regis u 

$45 wt He. F g 
Land. AJ EMORA4NDUM, gued Josxzrnus Hornay 
Min. de LonD. gen. venit coram baronibus de ſcaccaris 
viceſemo 


primo die Octebr. hoc termino in ria na ſua et exhi- 
buitcurie hic quaſdam liter as 3 ey as woe nuper 
. _ regis ANGL12, &c. ſub magno figills ANGL12z confe#. geren. dat, 
. triceſimo die Aprilis anno regni dict. dom. CAROLI nuper regis 
Artz vice noms cid. Jos ETHQo HoR Nm, Lercd. ei affignat, kc 
ſuis confett, de qnnuali redditu froe ſumma mille trecent. quinquag int, 
et duar libr. ſeptemecim. ſalid. et decem denar. annuatim ſolvend. re, 0 
ceprend. et f ones Ne ANGL1Cs taken“ per pred. Josgruum b 

foRNBY hered. et affign. fuos in perpetuum deredditibus reventioni- 
bus proficuis et perquijit. et emolument. et folutionibus reſervat. furs ” 
gen. creſcen. et provenien. eid. nuper dom, regi CAROLO SECUNDO 60 
'bered. et fucceſſoribus ſuis de pro ex five ratione debiti exciſe Ax- 1 
"GLICE © duty of exciſe” 2 potum lat, et illi „ 4 n 
altos liguores infra regn. Axl domin, WALLI2 & vil. Ret, 7 
WICI TwEpam virtute actus parliaments fact. anno regni 
eiuſdem nuper regis CAROLL SECUNDI duodecims intitul. & An 0 
4 AR for taking away the Court of Wards and Liveries and 0 
& Tenures in capite, and by * Service and Purveyance, 0 

ec and for ſettling a Revenue upon His Majeſty in Lieu thereof, 

dat. et conceſ). end. guarteriatim VIZ. #* um Annunciationis « 
BEAT ARIZ IRGINITS Natqvitatis ANCTI Jorannis te 
BAPTIST. SANCTI Mig, Asch. et Nativitatis Dom. per gu « 
et equales porttones ſub fiducia in iiſdem literis patentibus expreſſa, 0 
Et pred. Joskrnos Horny petit literas patent. de records hic 0 
3 irrotulari. Quas quidem litergs patent. laryner Hic receperunt et illas 0 
| legi et ſub ſerie verborum in iiſdem literis patent. content. irratulari « 
præceperunt. Et tener earund. literarum patent. ſequitur in hec 6 
31 ] verba, ſcilicet, <* CHARLES THESECOND, by the of Godof 


Eng land, Scotland, France and Ireland, K1xc, Defender of the 
Faith, &c. To all to whom theſe preſents halt come, greeting. 
: „ 'WHpEREas, fince the time of our happy Reftoration, WE have 

5 & < been involved in great and foreign wars, as well for the 
| «of our government, as for the vindication of the rights and 
ec prvileges of our ſubjects; in the proſecution whereof we have 
« been conſtrained for ſome years paſt, contrary to our inclination, 
to poſtponę the payment of the monies due from us io ſeveral 
* e GOLDSMITHS, 
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« GOLDSMITHS and others, upon tallies ſtruck, and orders re- 
« giſtered on and payable out of ſeveral branches of our revenue 
« and otherwiſe. And although the preſent poſture of our affairs 
& cannot reaſonably ſpare ſo great a ſum as muſt be applied to the 


« which very many of our loving ſubjects, who put their monies 
« into the hands of thoſe goldſmiths and others, from whom W] 
« received it, do at preſent lie under, almoſt to their utter ruin 
« for want of their ſaid monies ; ws have rather choſe, out of 
« our princely care and compaſſion towards our people, to ſuffer 
© in our own affairs, than that our loving ſubjects ſhould want 
« ſo ſeaſonable relief: and having ſeriouſly conſidered of the ways 


© any more effectual and leſs prejudicial to us in the preſent poſ- 
& ture of our revenue, than by granting to each of them the ſaid 
© oold{miths and others, to whom WE are indebted as aforeſaid re- 
1 Dedtively, and to his and their heirs and aſſigns, an annual fum 
dor payment, anſwerable in value yearly to the intereſt of their 
« reſpective debts, at the rate of fix pounds per cent. per annum, 
& for all ſuch monies that are due unto them. The conſideration 
« whereof induced us to command our Hin I REASURER OF 
« ENGLAND to cauſe all the accompts of the ſaid goldſmiths to 
& be ſtated and made up by Richard Aldworth, EH. one of our 
©« auditors, to the firſt day of January 1676 which having been 


due and owing by us unto our truſty and well : beloved ſubject 
* Joſeph Hornby of London, goldſmith, the ſum of twenty-two 
« thouſand five hundred and forty-eight pounds five ſhillings. and 
& ſixpence. In ſatisfaction whereof, according to our intent in 
« theſe preſents expreſſed, we have reſolved to grant unto him the 
« ſum of one thouſand three hundred fifty - three pounds ſeventeen 
« ſhillings and ten pence per annum, out of that part of our re- 
« venue of exciſe which was granted to us, our heirs and ſuc- 
& ceilors for ever, by an act of parliament made in the twelfth 
« year of our reign, intituled, © An AF for taking away the Court 
« of Wards and Liveries, and Tenures * IN CAPITE, and by 
« Knights Service and Purveyance, and for ſettling a Revenue upon 
« His Majeſty in Lien thereof.” Know vE THEREORE, That 
« we, for the conſideration aforeſaid, and in fatisfation or lieu 
« of the ſaid debt, or ſum of twenty- two thouſand five hundred 
© forty-eight-pounds five ſhillings and fix pence, by us owing to 
the faid Joſeph Hornby, and of our eſpecial grace, certain 
© knowledge, and meer motion, have given and granted, and by 
* theſe preſents, for us, cur heirs, and ſucceſſors, do give and 
© grant unto the ſaid Fajeph Horny, his heirs and afligns, one 
annual or yearly rent or ſum of one thouſand three hundred 
« fif:y-two pounds ſeventeen ſhillings and ten pence, of lawful 
money of England, to be yearly had, receives, and taken by 
« the faid Jeſeph Hornby, his heirs and aſſigns for ever, out of 
* the rents, revenues, profits, and perquiſites, emoluments and 

8 D “payments 


« ſalisfaction of thoſe debts, yet conſidering the great difficulties - 


u and means to effect this our preſent purpoſe, we could not find 


Tux Kine 
a 
Hoax EY ; on, 
uE BAN AKA 
Cass. 


« accordingly caſt up and ſetiled, it appears thereby that there is 
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Tur Ke © payments reſerved, ariſing, accraing, or coming, or thy 
jew of < hereafter ſhall or may 6 accrue or becom 
2 & due or payable to us, our heirs and ſucceſſors, out of, for d 
Cazze, © byreaſon of the duty of exciſe upon beer, ale and other liquon 
- & within our kingdom cf England, dominion of Hales, and tom 

« of Berwick upon Tweed, by virtue of the ſaid act of Parliamen, 

- < the faid ſum of one thouſand three hundred fifty- 

«< ſeventeen ſhillings and ten pence per annum, rl 
— at che four moſt uſual feaſts in the year, that is to fa 
feaſt of the Annunciation of the Bleed Virgin Merg, to 
A Nativiey of St. — — tin, St. Michael the Arcbangi 
. andthe Birth commonly called Chriftma, 
by even and equal eq prin in rl for ch of the cron 
. Md 57 as within one year next enſuing the 
— theſe preſents, deliver up thei 
« ſecurities, and accept of affignments of proportionable parts d 
che faid yearly ſum of one thouſand three hundred fifty-tw 
r for ſatisfaction d 
<« their reſpective debts, ace to the true intent and meaning 
4 of the covenant in 832 herein after contained, for 6 


4 much as their parts ſhall amount unto, and i 
the meantime — — the faid pb Horn, 
& his heirs, executors or adminiſtrators, for ſuch their debts ; and 


— the reſidue and overpl uxof the faid y yearly ſum 


one thouſaal 
4 three hundred fifty-two vente hill ngs and ten pence 
Pe comin pare — the proper uſe a1] benefit bf th 


« faid 5 Hornby, e without any truſt a 
Kd. 5b rhe. he = firſt payment of the faid ſum of vl 
< thoufznd three hundred fifty-two pounds ſeventeen ſhillings aul 
ten to commence the feaſt of the Birth of out 
*[ 33] Lord God one thouſand fix hundred ſeventy and * for: Ad 
« f DO HEREBY, for us, our heirs and ſucceſſors, authoritt 
direct and appoint our high treaſurer, chancellor, under- tres 
« ſurer, chamberlain and barons of our EXCHEQUER, and the 
< high treaſurer and commiſioners of the treaſury, chancello 
« under-treaſurer, chamberlaia and barons of the ExcHEqQUIL 
« of us, our heirs and ſucceflors that hereafter ſhall be, and 4 
« other officers and miniſters of the ſaid court and of the receipt 
F 
a poetry tiny we ye 7 from time | 
r of the ſaid ornby, his heirs « 
reſpectively perform all 2 1 for the conſtant 

due payment of the ſaid 3 rent or ſum of one thou 

« — three hundred fifty- pounds ſeventeen ſhillings and 
« ten to the ſaid ofeph — his heirs or affigns, a 
"ths ſhall — vo when payable, and of every ſud 


« part and parts as as the ſaid Foſeph Hornby, his heirs or afhgns 
grant or aſſign to any or per ſons, from time to tim 
« according to the truſt and in that behalf herein con. 
« tained; and as occaſion ſhall be, levy or frike, or cauſe to be 


« levjed or ftricken in the regeipe of the exchequer of a on 


Trinity Term, 7. Will. 3. In B. R. 
« heirs and ſucceſſore, from time to time, tallies of pro or afſign- 


« ment, or other tallies, as the caſe may require, and as ſhall be 
« defired, upon the commiſſioners, treaſurers, receivers, collec- 
« tors or fatmers of the ſaid duty and revenue for the time being: 
« or upon ſuch other perſon or perſons as ought to be c or 
« chargeable therewith, or accountable to us, our heirs ſuc- 
« ceſſors for the ſame, who are hereby required and directed from 
« time to time to make due payment thereof accordingly ; fo that 
« the ſaid Joſeph Hornby, his heirs and affigns reſpectively, of all 
« of part or thereof, may certainly and duly, and on 
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1 feceſry i that beta and without a7 ac 
« count, impreſt, or other charge to upon 

& Hornby, his heirs or affigns, or any of them, for the ſame : 
« and if it ſhall at any time hereafter, that the rents, 
« ſues, of profits of our faid revenue ſhall be paid into the 
u ceipt of our EXCHEQUER, or elſewhere, to the uſe of us, 
4 heirs or ſucceſſors, before the levying of ſuch tallies, or 
payment be made to the faid Fofeph his heirs or 
u reſpectively, of the ſaid yearly rent or fum of one 
« three hundred fifty-two pounds ſeventeen ſhillings 
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pleaſure is, and we do hereby of our further . 
ſuc- 
« cefſors, authoriſe and require the high treaſurer, and commiſ- 


288 


. 
5 


FEN 


« 9 that they or ſuch of 
them co whom it appertains, do time to time, as often as 


cus wy 
py 
> 


« faid Joſeph Hornby, his heirs and aſſigns reſpectively, out of 
* ſuch monies as ſhall be ſo paid into our ExCHEQUER; or 

« where, to the uſe of us, our heirs and ſucceſſors, all ſuch, or ſo 
© much of the faid yearly rent or ſum of one thouſand three hun- 
« dred fifty-two pounds ſeventeen (billings and ten peice, as ſhall 
« from'time to time be in arreat, or unpaid, after the feaſt - days on 


E325 « 8&2 


ww 
i 


and without any account, impreſt, or other charge to be ſet 
« upon him the Lil Jen Horedy, bis beies or agnes for the 


S358 


4 exemplificacion, entry or inrollment thereof ſhall be unto the 
* high treaſurer, commiſlioners of the treafury, chancellor and 
i under-treaſurer, chamberlain and barons of the BXCHEQUER, 
* of us, our heirs and ſucceſſors, and all other officers and miniſters 


© times of payment aforeſaid, or any of them, without any further 
« or other warrant to be ſued for; or obtained in that behalf, 


Tur Ke 


cg aiaſt 


Honnzy; ov, 
Tan Darts 
Cain. 


« need ſhall be, well and truly pay, or cauſe to be paid, unto the 


'* ſame, or any part thereof: and theſe our letters patents, or the 


D 2 « t 
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Tux Kies © the ſaid EXCHEQUER, and to the commiſſioners, treaſurer, re. 
„ ceivers, collectors, farmers, and all other officers and miniſters 
eres: © of our Haid revenue of exciſe, a good and ſufficient warrantand 
NPE s. diſcharge for all and whatſoever they or any of them reſpectively 
« ſhall do, or cauſe to be done, in or about the premiles, pur. 
<«. ſuant to our will and pleaſure herein before declared. And our 
ce further will and pleaſure is, and we do 2 
6 grace, certain knowledge, and meer motion, grant, direct and 
« appoint, that all ſuch tallies of pro or aſſignment, or other tallies 
cc as ſhall be hereafter levied or ſtruck upon our faid revenue of 
< exciſe, at the inſtance and deſire. of the ſaid Joſeph Hornby, his 
« heirs or aſſigns reſpectively, for or towards the ſatisfaction or 
& ſecuring the payment of the ſaid ö or ſum of one thou. 
& ſand three hundred fifty-two pounds ſeventeen ſhillings and ten 
« ne or any part thereof, ſhall be well and truly pai and ſatiſ- 
4 out of the faid revenue quarterly, and every quarter as 
<« aforeſaid ; and ſhall be preferable and preferred before any other 
« quarterly payments out of the fame, by virtue or colour of 
* « — — — direction whatſoever * of any after date, 4 
L35183 * 

5 | <. cepting only ſuch yearly ſums as are neceſſarily payable for the 
<<. management'of our ſaid revenue, and except the yearly ſums 
< amounting; to twelve thouſand tv'o hundred and nine pound 
« fifteen ſhillings and four pence halfpenny, or thereabouts, pay- 

s able thereout unto our deareſt conſort the queen, as parcel of 

s her jointure; and the e of twenty-four thouſand pounds, 
< payable.to- our moſt dear r Jauxs Duke of York ; which 

"  «., fad ſeveral ſums, e will and do hereby direct, ſhall bo paid 
2 « and ſatisfied unto our ſaid deareſt conſort, and to our ſaid mot 
dear brother, out of the faid revenue, duly, conſtantly, and in 
& the firſt place, before any of the ſaid payments, or any other pay- 
& ments-whatſoever to be mage out of the: fame, And our will 
and pleaſur e is, and che laid. Zoſeph Hornby, tor himſclſ, his heirs, 
*<« executort, and adminiſtrators, doth covenant, grant and agree, 
to and with us, our heirs and ſucceſſors, that he the ſaid J 
« Hernby, his heirs and afbgns, thall and will, at any time or 
4 times, within one year next enſuing the date hereof, grant and 
ec aſkgn, proportionable part and pairs of the faid yearly rent of 
& ſum of one thouſand. three hundred fifty-two-pounds — 
« ſhilliags an ten pence unto ſuch of his creditors, or others, by 
« their appointment, as will be content to deliver up their ſecu- 
<« rities, and take ſuch aſũgnments in fatisfafticn of their debts, 
& according to the truſts herein before expreticd : and that he the 
Wp « (aid Jaſepb Hornby, his heirs or afiigns, ſhall not nor will, du- 
ring che ſaid ſpace of one year, make any grant or aſſignment 
of all, or any part of the faid yearly ſum of one thouſand three 
| « hundred fifty-two pounds, ſeventeen ſhillings and ten pence 
N « unto any perſon or perſons but ſuch as are creditors of the ſaid 
« Toſeph Hornby, or others by their appointment as aforeſaid: 
« and that if any difference ſhall at any time or times, within the 
« {pace of one year and an half now next coming, ariſe * 
« 
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« the ſaid Joſeph Hornby, his heirs, executors, adminiſtrators or 
« aſſigns, or any of them, and the ſaid creditors, or any of them, 
& touching the aſſigning or diſpoling of all or Fas part or parts 
u of the ſaid annuity or yearly ſum of one thou 

« fifty-two pounds ſeventeen ſhillings and ten pence ; that then 
u the ſaid Foſeph Hornby, his heirs, executors, adminiſtrators and 
« aſſigns, ſhall and will from time to time ſubmit themſelves, and 
« all matters and things relating thereunto, to the controul of the 


Tut King 


lord high treaſurer, or the commiſſioners of the treaſury for the 


« time being, and ſhall and will obſerve and fulfil all ſuch orders 
« and directions as the lord high treaſurer, or. the commiſſioners 
« of the treaſury, ſhall from time to time make or give concern- 
« ing the fame. PROVIDID ALWAYS, and our further will and 
« pleaſure, intent and meaning“ is, and is hereby declared to be, 
« that all aflignments 5 be made as well 1 _ = = 
« ſpace of one year, of any part or parts of the ſaid yearly ſum 

« — — hundred fafty-two pounds ſeventeen ſhillings 
« and ten pence hereby granted, ſhall, within the ſpace of thirty 
« days next after the execution thereof, be enrolled before the 
« auditor of the receipt of THE EXCHEQUER, or the clerk of the 
« pells ſor the time being, to the end it may appear what aiſign- 
« ments have been granted, and payments may be made there- 


*[ 36] 


upon according to the intent of theſe preſents, and that every 


« affignment not ſo enrolled ſhall be of none effect. PROVIDER 
« Aso, that when we, our heirs or ſucceſſors, ſhall at entire 
payments have actually paid the full ſum of twenty-two thou- 
« ſand five hundred forty-eight pounds hve ſhillings and fax pence, 
« of lawful money of England, to the faid Foſeph Hornby, his 
« heirs and aſſigns, and to ſuch perſon. or perſons to whom ſuch 
« aſſignment or aſſignments ſhall be made as aforeſaid, reſpec- 
« tively, in proportion amongſt them, after the rate of one hun- 
« dred pounds, principal money, for each and every fix 

per annum, Which they, every, or any of them reſpectively ſhall, 


or ought to have and enjoy of the ſaid yearly ſum of one thou- 


« ſand three hundred fifty- two pounds ſeventeen ſhillings and 
ten pence, hereby granted by virtue of theſe preſents, or ſuch 
« aflignment or afſignments as ſhall be made and inrolled as afore- 
« ſaid, and fo after thoſe proportions and rates for greater or leſſer 
« ſums, as the reſpective caſes thall happen, and alſo the arrears 
« of the ſaid yearly ſum of one thouſand three hundred fifty-two 
pounds ſeventeen ſhillings. and ten pence, if any be: Twar 
« THEN THESE PRESENTS, and the grant of the ſaid yearly ſum 
of one thouſand three hundred fifty-two pounds ſeventeen ſhil- 
lings aud ten pence {hail caſe and be void, any thing herein 
before contained to the contrary notwithſtanding. And we do 
© hereby of our furcher eſpecial grace, certain knowledge, and 
meer motion, for us, our beirs and ſucceifors, grant unto the 
© laid oſeph Hernby, his heirs and aſũgns, and our expreſs plea- 
« ſure is, that theſe our letters patents, and every claute, article, 
* and ſentence therein contained, whereupon-any ambiguity or 
> 18 Ree RD doubt 


= * 
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« doubt ſhall or may ariſe, chat the ſame ſhall be at all times ex, 


——— pounded and taken moſt favourably and benekcially for the ad. 


Tux Barn © Yantage of the ſaid 


Caen. 
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a ftatute of Henry 


Toſeph Hornby, his heirs and affigns ; and thay 
* theſe our letters patents ſhall be and effeQtual in law, and 
&* ſhall be available to the ſaid Foſep 1 
4 reſpectively, for his and their receiving and enjoying che fai 
** yearly rent or ſum of one thouſand three hundred fiſty- two 
* pounds ſeventeen ſhillings and ten pence, with all the aprearagey 
« thereof in manner id, notwithſtanding the not reciting, 
« or not * mentioning, or not truly and certainly reciting or 
«© mentioning of any at or acts of parliament, whereby the faid 
4 revenue was given and granted unto us, our heirs and ſucceſ- 
et ſors, or by title we have received or enjoyed the fame: 
« and notwithſtanding the not reciting, of not mentioning in this 
* our grant, any leaſe or leaſes, grant or grants, charge or « 
< made of or upon, or out of the faid revenue, or any part 
& alone on the ſaid revenue, or on the fame, and any other part 
« or parts of our revenue of exciſe, or generally on our revenue, 
<« or the date or contents of ſuch leaſes or grants, or of the perſons 
< to whom the ſame are made: and notwithſtanding that no men- 
4 tion be herein of the direct and certain yearly and other rents 
4 and profits of the premiſes, or of the certain true or direct na- 
« ture of ſuch rents and profits, or how or in what manner they 
« ariſe, become due, or payable unto us, our heirs and ſucceſſors; 
and notwithſtanding tne not mentioning how, and in what man- 
<« ner the faid debt due from us to the ſaid Jeſeph Hornby ariſeth 
A 2 or any miſtake in the _—_ or in the quantity or 
<« ſum of the aforementioned debt due, or herein mentioned to be 
* due by us to the ſaid Toſeph Hornby : and notwithſtanding the 
e ſtatute of Henry the Fourth, late king of Engl, publiſhed 
* in the firſt year of his reign: and notwithſtanding the ſtatute 
« of Hen y the Sixth, late king of England, made and publiſhed 
in the eighteenth year of his reign: and notwithftanding the 
the ; Eighth, late king of England, made and 
4 pubijſhed in the twenty-ſixth year of bis * = and notwith- 
cc ſtanding the ſtatutes or acts of this preſent parliament, made and 
< publiſhedin the twelfth year cfour reign, whereby the ſaid revenue 
4 pr 
« firmed unto us, our heirs and ſueceſſors, or any article, clauſe, 
& ſentence, or reſtraint therein contained : and notwithſtanding 
„ any defect in tais our grant, or any ac, ſtatute, ordinance, 
4 proclamation, proviſion or reſtraint whatſoever made or pro- 
c REY other act. matter, or thing whatſoever to the con- 
<« trary hereof, in any wiſe notwithilanding. Andlaflly, our will 
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« certain knowledge, and meer motion, for us, and our hei 

« ſucceſſprs, covenant and grant to and with the faid Joſeph 

* Flornby, his heirs and affigns, that due payment ſhall be made 

« of the faid yearly ſum of one thouſand three hundred ſiſty- two 

te pounds ſeventeen ſhillings and ten pence, hereby * 
| | « 
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« from time to time done and performed, according to the true 


« hereafter, any or ® queſtion ſhall be found or made of or 
« in the validity of chis our preſent grant, that then upon the hum- 
« ble petition of the ſaid Joſeph Hornby, his heirs and aſſigns, we, 
our heirs and ſucceſſors, — — pieaſed to make ſuch 
« further grant, aſſurance, and tion of the ſaid yearly rent 
« or ſum ot one thouſand three _— 9225 75 _ ſeventeen 
« ſhillings and ten pence ta the faid Fo ornby, his heirs or 
66 — — — de approved of and ad- 
« viſed, and by the counſel learned in the la of the ſaid Jeſepb 
« Hornby, his heirs or aſſigns, ſhall be adviſed and deſired, and with 
u ſuch beneficial clauſes therein tobe contained, as ſhall be thought 
« expedient and moſt conducing to the performance of our will 
« andpleaſure herein before declared. In wiTxEs$ whereof, &c.” 
9uibus quidem literis patentibus leftis pred. Josgrnus Horny 
dicit, quod wigore præmiſſorum in ſe idem Jos nus HuRwpy eiii. 
fuit di et in pred. annuali redditu five ſumma mile trecent. quin- 
quagin. et duarum libr. ſeptendecim ſolid. et d:c:m denar. ut de feods 
et jur. Et fic inde ſeifit. exiſten. pſe idem Jos xruus Horny pe 
ferhicet quinto die Auguſtt a»ro regni domini (nuper regis) CAROL 
SECUNDY trice/imo tertio apud WEST. pr. d per quodiam ſcriptum 
ſaum figills ſus fogiliat, et in cur. hic de recerd. debit. mod) et debit. 
juris forma trrotulat. cujus dat. oft ciſdem die et anno uit. mentionat. 
pro conſideration. in ecodem ſeript. mentionat. relaxavit prefat. do- 
vino CaxoLo StEcundo heredibus ct ſuccefſ ribus juis annual, 
ſum, ſexcent. | by. parcel. pred. annual. ſum. mille trecent qu nqua- 
gint. duar. libr. jeptendecim ſolid. et decem aenur. præfut. JoSEPHO 
at prefert. conceſs prout per record. cur. il. liquet et apparet ; et ipſe 
idem JoSEPHUS Honey continuavit et ſeiſit. criſl. ut ae 
feads et jure de er in annuali redditu fue ſumma ſeptingen. guin- 
quagint. duar, libr. ſ ptendecim ford. et dicem denar. reſid. f ræd. 
annualis redd*tus froe ſummæ mile treceut. quinquagint. duar. libr. 
ſeptendec im ſolid. et decem genar. in literis patentibus præd. ment:onat. 
a per caſdem cid. JOSEPHO ut prefert. conceſs. et eundem gnnualem 
redditum ſeue ſummam ſeptingent. quigquagi«t. ct duar. libr. ſef 

tendecim ſolid. et decem denar. reid. pred. annuali, redditus five 
ſummæ mitle tr. cent. quinguagint. du r. libr. ſef tendecim ſolid. et 


decem denar. de jure hal ere et recipere debi it et detet wigore literarum 


patentium præd. Et prefut. Jossruus 1 ferius dicit, guod 1pſe 
recepit et ſatisfuctus ſuit, et ex:fiht de et fro omn:bus arrearagiis 
pred. annualis fumn & feht ngen. quing: agint et duar, libr, ſepieu- 
decim ſolid. et decem denar. debii. et ſeiubi.. ad frſium et pro feſto 
Annunciationis BEAT& MANIA VIRGINS n regni domini 
(nuper regis} CAROLI SECUNDI 71 icefimo quintey at quod ſumma 


quinque mille octogint. et duar. libr. quatuor denar. et unius 0: eli, 


pro arrearagiis ejuſdem annuali- ſummæ ſeptimgent. quinguagint. et 
duar. & libr. ſ.ptendecim jolid. et decem denar. poſt pred. fejium An- 
nun. iationis BEATS Martz VIRGINIS anne tricgſimo quimte 
Da4 - —  ſupradidt, 


F 


« all other things hereby directed to be done on our part, ſhall be Te Kine 


againſt 
« intent and — of theſe ts: and that if at any time — od 


Cart. 


*[ 38] 


*f ao 5 


Tan Kino: fujradif. debit. ot fulutil. ad fylem & pro fila Natalis Dontn, 


Hozmny; on, 
Tun Banrzzs 


Cas, 


communiter wocat. Chriſimas ult. preterit. anno prime regnorum 
d ctrum domin' regis et doming reginæ nunc mods debit. et infolubil, 
exi/t t prefut. JosEPno Horne, ci cet ſum. cent. octegint. of ada 
libre quatuar folid. guingue denar, et wnius bolt, pro una guart rie 
anni finit. ad feſtum Nat iviiati; SAR CTI JoHANNIS BAPTISTA 
anng regni dict / (nuper regis) CAROLI SECUNDL (rice/ams quent, 
Aimil. ſum. centum octoginta et octo librarum guatuor ſolrdorum quingue 
denariorum et unius obali, pro un alis quarterts anni finit. a1 feftum 
SaxcTi MICHAZLIs ARCHANGEL1,nn trice/ims guints ſupradif, 
et ſimil. ſum. centum ottoging 1 et octo librarum quatuor ſolid. quingue 
de ar um et utius chel, pro alis guarteris anni finit. a1 feſlum 
Natalia Demini ann, tricqima guinto /upradicl. et fan. ſum. centun 
ectogi ata et acle libr. quatuor ſolid. quingue denar. et un us oi, pro 
un quarterio anni finit. d fit um Annunc:ation.s BEAT A MARIA 
VI SIN IS anne regni dicli (nuper regis) CAR OLI SECUNDI tris 
ceſi no ſexts ; et fan. ſum. cent. ctginta et act? libr. qutuor falid. 
quingue donor. et unics 6b pre uno alis quarterio anni finit. ad 
feſtum Na ivitatis Sax c JOHANNIS BAPTIST A anno triceſim 
ſexto ſupradict. t fonil, ſum. centum otlo;tnta et eds libr. quatuar 
ſelid. gu ingue denar et uns oboli, pro uns alto guarteris anni finit. 
ad feftum SANCTLI MichAkLIs ARCHANGELI anne triceſun? ſerta 
feprad:&, ot fimil. ſum, centum aclag ima et ace libr. quatuar ſolid. 
gqreingue denur. et wiics cbili, pee uns alis quarter is ann firit. al feſ, 
tum Natal s Doulxi anno tricejam? ſexta ſupradidl. et ſimil. ſum; 
c num otloginta et act (br. guatuor ſolid. quingue denar, et unin 
oof, pro une ulfo quartets, ann: finit. ad feſlum Annunciationit 
BEAT Mariz VizGinis aun prim? (auper regis) JACOSL 
DECUNDI ; A mil. fur. centum ttoginta et act libr. quatu ur ſolid. 


 qrangue denar. et un us heli, pro uns alis gquarterie anni ft at. od fe 


*[ 40] 


mum Nativitaiis SANCTI JOHANNIS BAPTIST & anne primo ſupras 
6ict, et ſunil. ſum. centum oct ginta et octe libr. quataor jolid. quingue 
denar, et unias boi, pro uno al's quarter is anvi finit. ad feſtum 
SANCTI MICHAFL3S ARCTRANGELI anne prime ſupradict. et fimil, 
ſum. centum octeginta et acto tbr. quatuer ſolid. guingue denar. a 
untus oSoli, pre 2 4e gudrteria ann. finit. ad fitum Natrvitatis 
D min anns prirzo ſaprad cd et funil. jum. centum ecteginta et od 
Lr. quatuer ſolid. gui ngue dcnar. et untus obili, pro uno alis guar- 
te 19. anni fiat. ad feſtum Anuunc alienit BeaT& MARIA Vin- 
G1NIS ann ſecunds regn: cjuſlem au per IS col SECUNDI regis; & 
frnal ſum. cent, achενh,ja)ỹ ct ofto libr. quatuor ſolid. gquingue dinar. 
4 ui oboit, p uno alis quarterio aunt finit, ad feſium Netivitatis 
SAN cr JoHANNts BAPTIST anne ſecunds ſupratidt. et fimil. 
fem. centum itegina et octo librarum guatusr ſolid. quingue aenar. 
et unus eli, pro uns alis quarterio anni ffait. ad feſium S ANCTI 
Nacnatiis ARCHANGELI anno ficundo jupradic. et frinil. fun. 
centum & cctigiuta et otlo libr. quatuor ford. quingue denur. et untus 
obe, fr; alis quarterio anni finit. ad fejlum Natalis Domini anno 


Jecurda ſupradicto; et ſimil. ſum. centum otto,inta et ode librarun 


guter ſolid. giingue denar, et wnius obeli, pra uns alis gquarteria 


' 6; fat. ad feftum Annunciati;nis BEAT MARIA Vikoixls 


” YO. 


— "= Tx. xs Tr 


Trinity Term, 7. Will. 3. In B. R. 


tertio regni ejuſdem (nuper regis) Jacopi SECUNDIL; et ſimil, 

. centum ER et = librarum — ſolid, quinque denar. 

t unius oboli, pro uno al.o quarterio anni finit. ad feflum Nativitatis 
SANCTI JOHANNIS BAPTIST anno tertio ſupraditt. et fumil. ſum, 
centum oftoginta et ofto libr. quatuor ſalid. quingue denar. et -unius 
oboli, pro uno alia quarterio anni finit. ad feflum Saxcri Mi- 


CHAELLS ARCHANGELI anno tertis ſupradicto 3 et ſimil. ſum. an- 


tum eZoginta et octo libr. — row guingue denar. et uni us oboli, 
pro uno alis quarter is anni finit. ad feſtum Natalis Domini anns tertio ſus 
pradicto; of mil, ſum. centum oc i oginta et ocio libr. quatuor ſalid. guin- 
que denar, et unins cbeli, pro uno alio quarterio anni font. ad feflum An- 
nunciationis BEATX MANIA VIRGINS anno quarts regni pred, 
(nuper regis) Icon SECUNDI et mil. ſum, centum oftogmta et etta 
libr. quatusr ſoli d. quinque denar, et un us obolt, pro uns alis guarteris 
anni finit. ad feſtum Nativitatis Saxcri JOHANNIS BAPTIST 
anna guarto ſupradicto; et ſimil. ſum. centum ottoginta et octo libr. 


guatuor folid. guingue denar. gt unius oboli, pro uno alis quarterio 


anni finit. ad feſtum SANCTI MicHAELIS ARCHANGELI ann 


Tur Kino 
ag ainfl 


Hoa nay ; on, 
THz Bavienag 


Coop, * 


guarto ſupradicto; et ſimil. ſum. centum ottoginta et acts libr. guatuon 


ſolid. quinque denar. et unius oboli, pro uns alis guurterio amn finit. ad 
feſtum Natalis Domini anno Damint milleſimo ſaxcenteſimo oclogeſimo oc- 
tavo; et femil. ſum.centum octoginta et octo li brarum quatur ſolid. guin- 
que denar. et unius abo i, pro une alis quarterio anni fait. ad feſtum 
Aununciatianis BEATX MARIA VIRGIN1S anno regnerum prod, 
GuLuLmletMariz (nunc regis  reving) primo; et fimil. fam. 
centum ottoginta et octo libr. quatuar ſolid, quinque denar. et unius oboli, 
pro uno alis quarterio anni finit, ad feflum Nativitatis SANCTI 


Jonannis BapTISTA anno primo ſupradiclo ; et ſimil. ſum. centum 


oftoginta et act I br, quatuor fotid, quingue denar. et unius oboli, pro 
uno alis guarterio anni finit, ad feflum Sanctyi MICHAELIS An- 


CHANGELT ann primo ſupradiets ; necnon alia conſimil. ſum. centum 


eftoginia et ode libr. quatuor ſolid. quingue denar. et unius oboli, 
pro uns alio quartzrio anni finit. ad feſtum Natalis Domini nunc ult, 
præterit. et anno primo ſupraditto, attingen, in toto ut ſupra. Et 
petit idem Joskrnus HoRNBY, guod pred. breve paten. in forma 
pred. fatt, juxta tenor. et ect. earundemprefat. Josæ HO Horney 
ol/ocentur, et quod pred. ſept. aliæ guarteriales ſummæ centum ccto- 
ginta et odo lilrarum guatuor ſolid. quingque denur. et unius oboli, a 
fejlo Annunciationis BRATÆ MARIZ V1RGINIS anne regni difti 
(nuper regis) CAROLI SECUNDI triceſemo guinto uſque ad feſtum et 
pe feflo Natalis Domini nunc ult. præterit. attingen. ut ſupra aa guingue 
mile octointa et duas libr. quatuer denar. et unum obolum, ſicut pr a= 


fertur debit. ef aretro, et inſilut. exiflen. * prafat. JosrpHo Hon N 


ſorventur ; quadgue etiam pred. annual. reddit. froe ſum. ſeptingen', 
quinquaginia et duarum libr. feptendecim ſqlid. et decem denar. refid, 
fred. annual. reddit. froe ſum. mille trecent. quinquaginta et duarum 
Hr. ſept-ndectm ſolid, et decem denar. in literit patentibus pred, men- 
tionat, a pred. feſio Natalis Domini ult. preterit. prefat. Jos: pro 
Hoxxav, kerd. et aſſign. ſuis, ad pred. ſeparalia feſta in diftis 
ltteris patentibus ſpecificat. in prflerum per æguas et aquules partiones 


L 


ſeemidam fermam et effeftum literarum patentium pred. ſaluetur; 


qaedyuc tdi toties quities caſus requireret, levand. ad recept. hujus 
/ accar, 


eur Nie 


Trinity Term, 4. Will. 3. In B. R. 


it dns bbv. fptendeciet fond et — — 


2 
Hoxnny; ok, lle trecent. qurnquaginta et duarum libr. 2 folid. et decam 


* * denar. quando et quettes idem reſid. reddit. 


„Lal 


u aligua pars 
vel parcel. inde deveniret debit. levarentur 2 — a 
et direftionem carundem literarum patentium, at ſecundum 
curſum recept. bujus ſcaccarii, et quod omnes poteſtat. remed. et res 
quercungue'in et per dift. liter. fatent. conceff. et mentionat. tangen, 
on. denar. ſum. in difits literis patent. mentionat. et pro beneficie 


et capiont effetlum ſecunds. m formam et effeftum I ter. patent. pred. 
cad —— 2 — vult, _y ad 
pred. fiflum Natal:s Domini ult. preter it. fuſfficien. fuer. et ad het 
officien. exiftunt de reddit. revention. preſcuis, perquifition. ANGLICE 
% perquilites”” emolumen. ot ſolution. renovan. 
folut. de et pro debito de le exciſe pred. virtute attus parliumenti 
pred. ad ſoluend. et ſatisfaciend. præſat. Jos no HoxxvRv, pred. 
ſummam ſeptingent. quinquagint« et duarum libr. ſeptendecim ſolid. et 
decem denar. ficut prefertur ei debit. et aretro exiſlen. ultra ei pra ter 
omnes cnnunl. ſum. necefſar. et ſolubil. nſque tempus illud pro guber- 
nation. ANGLICE © — dict. revention. ei ultra et præter 
pred. ſum. duodecim mille ducent. et neuem libr. quindecim ſolid. qua- 
tuor denar. et unius oboli, aut es circiter, ſolubil.exinde CATHERINA 


RINA, tune com ort. nunc regina dotal. dicti domini ( nuper regis) 


Carol SECUNDY, t parcel. juncturæ ſug, in literis patentibus præd. 
ment ionat. et ultra et præter pred. ſum. viginti et quatuor mille libr. 
felubil. pred. J acqpo, tune Duct EB0RAC. fratri damini (nuper 
regis) CAROLI SECUNDI, in literis patent. præd. conceſſ cum big 


. etiam quod pred. JosEraus Horwnay verificare -uult, quod nec 


pred. dominus CaroLus SECUNDUS, nuper rex Angliar, &c. nec 

pred. dominus J ACOBUS SECUXDUS, zuper rex Anglia, nec pred. 

dom. W1LLtELMuUs et MARIA, mode rex et regina Anglia, aut 

corum aligui vel aliguis tucuſque non ſolverit ſeu ſolvit præ fut. Jo- 

SEPHo HORkxBY aut «ffignat. ſuts prod; ſum. viginti duar. mille 

—— guadraginta ei octo libr. quinque ſolid. et ſex denar. in diflis 
. 


er1s patent. mentionat. ſeu aliquam 1 em ſeu parcel. ultra 


feu preter ſum. decem mille hbr, eriſten. conſid. in dict. ſcript. relaxat. 
per præſat. Joseraum * HoR NY prefat. CARuLo SECUNDO, 
nuper regi Anglia, &c. ut prefertus fatt. et pro qua ſum, ipſe idem 

SEPYUsS H--RNBY relaxavit erdem domino nuper reg: pred. annual. 
ſum. ſcacent. libr. parcel. pred. annual, ſum mille trecent. guingaa- 
ginta et duurum libr. ſeptendecim ſolid. et decem denar. ſuperius men- 
tional. | 

Tux ATTORNEY GENERAL to this demurred generally, and 
the ſaid Joszyn Horne the petitioner j; ined in demurrer. 


2 Cour gave judgment for THE PETITIONER Joſeph 


Tux ATToxney GEenFRAL thereupon brought a writ of 
error in THE EXCHEQUER CHAMBER, 
| NoTs, 


prefet. Josgeni Honnpy Herred. et affign. ſuorum exequerentur © 


provenien. recept. et 


n 


. 


Tiinity Term, 7. Will. 3. In B. K. 


Nor, The judgment is recited in tho writ of error ; which 
js as follows : | | 


Dow. rex et dem. regina nune GULIELMUS et M ARIA manda- 
perunt theſaur, et baronibus de ſcuccar, ſus breve ſuum clauſum in 
lac verba ſcilicet GULIELMUs et Maria Det gratia Anglie, 
Scotia, Francia et Hibernie, rex et regina, fidei defenſeres, &c. 
theſaurario et baronibus — de ſcaccar. fus ſalutem, Dua in record, 
at proc. ſſc ac etiam in redditione Judecit loguelæ cujuſdam petitionis cujuſ- 


run Xing 


again/t 
HonnpnyY ; oa, 


Tar Bangs 


dam Josgrul HorRnByY, que fuit in curia nofira coram wobis 


at. baronibus noſtris de ſeaccar. noſtro pred. Termino Sancti 
larii anno regni — de allocatione 
literarum patent. dem. nuper regis CaROLI SECUNDIS pred, 
Josxrno Horm df heredibus ſuis conf. A. et ſolution. cvjuſdam 
annual. reddit, per eaſd. literas patent. per eundem nuper regem eidem 
SEPHo HorNnBY et beredibus ſuis conceſſ. ſolvend. et e e 
& revention. proficuis et ſolution. ſur gen. et provenien. nobis hæ red. 
et ſucceſſ. de pro et rat one debit. exciſe, ſup. potum lupulat. et illupulat. 
i alios liquores necnon arrearag. ej uſdem annual. reddit. pro ſeparal. 
quarter. anni finit. ad feflum Nativitat, Domini anno primo ſupra- 
4:8. error interventt manifeflus ad grave damnum noftrum. Ac 
cum in flatute in parliaments Dou. EDwaARD. nuper regis Anglia 
tertii, progeniteris noftri, apud WESTM. anno regni ſui triceſimo 
mo tent. edit. inter caterum concordat. fuit et flabilit. quad in 
omnibus cafibus regem aut alias perſonas tangen. ubi quis queritur de 
grrore facto in ſcaccar. cancellar. theſaur. venire fac. coram eis in 
aliquam comer am confilii juxta ſcac. record. et procyſſ. bujuſmedi extra 


dif. ſcaccar. et aſſumptis fibi puſticiariis et aliis peritis talibus 
bm fr wie, — —. 


videbit, fore aſſumen. vocari fac. coram eis baron. de 
fred. ad audiend. information. ſuas et cauſas judiciorum ef 
fuper hoc negatium bujaſmodi debite fac. examinari. Et þ quiserror 
Invent. fuit illum corrigi et rotulos emendari ac poflea cos in dicł. 
ſeaccar. ad executionem ind: faciend. remitt. fac. fieut pertinet 
prout in cad. flatuto plenius ee Nos igitur volentes er rorem 
1 t juxta fermam flat. pred. corrigi et celerem juſtitiam 
i parte vobis mandamus quod 2 — — 
fit tunc record. et proceſſ. pred. cum omnibus ea tangen. coram dom. 
commiſſinarits ad cuftod. figillum magnum Angliee et vobis vos prefat. 
theſaur. in cameram conſilii jurta ſcaccarium pred. ¶ vscal. THE 
COUNCIL CHAMBER] die 
Februarii wenire fac. ut quad dom. commi i & vos prefat. 
theſaur. viſis et examinar. recerd. at proceſſ. pred. auditiſq; infor- 
matianibus veſtris ves prefat. barones ulterius in bac parte de conſilis 
Juflitum et aliorum peritor. hujuſmodi fieri fac. quod de jure et 
2 formam flat, pred. ſuerit faciend. T. Nobis yd 
: ESTM. primo die ii, anno regni V. 3. Fin. Allec. R. 
TKINS, 


| RecoRD, et PROCESS. d quibdns in REV DE ERRORE fredit, 
fit mengio, ſequitur, &c. 


E. 


[431 


is videlicet none die inflantis mn 


Trinity Term, 7. Will. 3. In B. R. 


yan Kixe E. ſuper bor GEORGIVUS TRrrpy miles attorn. d'or. dom, regis 
againſs of dom. reging nunc general. qu: pro eijdem dom. rege et dam, re- 
gina in hac parte ſeguitur. præ en. hic in curia in propria perſong 
fua pro ciſdem dom. rege et dim regina dicit quad iu record. et in 
preceſſ. præd. necnon in redditione judicii pred. de et ſuper fred, 
morac. in lege manifeſle oft e rat. In hoc videlicet quot pred. li. 
teræ patent. ſuperius recitat. et materia in eiſdem content. et ſpecificat, 
ac pred. materia per dict. JosEPHUM Hoax in forma pred, 
allegat. minus ſufficien. in lege exiflunt ad ipſes dom. regem et dom, 
regtnam nunc de aut cum ſol. tion. denar. prædict. de arrearag. pro 
pred. ſeparalibus ouarteriis anxi aut cum pred. ſolution, pred. annual, 
reddit. five ſum. prefat. Jos HO HornByY imprma pred. onerand. 
Es tamen nan 2 te adjudicat. exiftit per baranes pred. 
pred. litre patent. pra fat. dom. nuper regis CAROLI SECUNDI 
prefat. 10 SEPHO Hoax, ut præfertur conceſſ. et ſuperius re- 
citat. et irro:u/at. juxta tenorem et feclum earundem ip præ- 
fat. Josgruo Horny allecar. Et quid pred. ſumma quing, 
mille act gint. et duarum librarum quatuor denar. et un. obol pra 
arrearazi's dict. annual. reddit. fue ſum. ſeptingent. quinquagint, 
duarum librarum jeptendecim ſolid. et d:cem denar. refid. pred, 
annual, reddit. fre ſum. milie trecentar. quinquagint. duar. librar, 
decem ſolidar. et decem denar. in literis patent. pred. mentionat, 
@ pred. fel Annunciationis BR ATN MARIA pred. Virginii 
anno regni ditt. din. nuper regis CAROLI SECUNDI tricefims 
guarta wjque ad feflum et pro fiſts Natalis Dou. anno primo regu 
dem G3ULIELMI et dom. MARIZ nunc regis et reginæ ſupradif, 
fe ut prefertur aretr. et inſolut. exiflen. ipfi prafat. Jos Ern 
HorxBy ad retept. hujus ſcaccar. per man. commiſſionar. theſaur, 
et camerar. * cquſdem recept. qui made ſunt et per man. commiſſunar. 
® [ 44 ] theſaur. et camerar. ej dem recept, pro et tempore exiſlen. de — 


proventen. atcrejcen. ex illa parte reuention. de le exciſe in | 


Monsun ; on, 
Tut BAN EAS 
Carts 


OP TOR TIT RIY  ERLTPRmIT UI ory Y ET. FF *# 


ter 
patent. pred. mentionat. fore conceſſi ditto nuper regi CAR OTO SE- 
CUNDO hared. et ſucceſſ. ſurs imper petuum per alum parliament, 
fat anne regni ejujdem nuper regt» duedectms in man. corund. com- 
miſſionar. the}. et camerar. jam exiſt. et in manus commiſſunar. theſ. 
th-/aur. et camerar. umpeſterum exiſten, jolvctur peſt et ultra annual. 
ſum. neceſſar. ſolubil. pro gubernaticn. [ ANGLICE management] 
dict. revention. de THE EXCISE, et poſt et ultra annual. ſum. attin- 
gen. ad duodecim mille ducent. et novem libras quindecim folid. tt 
unum cbol. ſeu eo circiter in literts patent. prædict. mentionat. Hire 
folubil, exinde annuatim CATHERINE nuper reging ion ſort. dicbi 
nuper regis CAROLI SECUNDI ef mods dom, reginæ detiſſæ Anglic 
et parcel. juncturæ ſuæ, et poſt et ultra pred. ſummam vigint. 
et quatuor mill. librerum in literis patent. pred. memionat. 
fore ſelubil. Ia cogo tunc buci Egan. frumi dict. dem. nuper 
regis CAROL! SKCUNDI et quod græd. annual. redd. t. five ſumma 
frpt ngent. quinquagirt. et duarum librarum ſepten-'ecim ſalid. et decem 
denar. reſid. pred. annual. reddit. fin ſum. mille trecer tar, quin- 
guagint. et duarum librarum ſ*ptondicin: ſolid. et d cem denar. in 
pred. literis patent. mention at. ed JOSEPH HORNBY fie ut prev 
JETT cine 4 grad, jejta , Dit, ain reign dict. dam. GV- 

| LI LI 


enn !, Dt end MES LOX I-33 (4 
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LIELM1 et dom, Maklx nunc regis et reging Anglia, Cc. primo 
ſupradiA. ipſi idem Josxrno HorxaBy hared. et aſſig. ſuis ad 
recept. hujus ſcaccar. per manus commiſunar. the. theſaur. et Camerar, 
ejuſdem recept. pro lempere exiflen. de the/auro de tempore in tempus 
ravenien. accreſcen. ei emergen. de pred. hæreditar. revention, de 
THE EXCISE in man. ſuis de tempore in tempus exiſten. poſt et ultra 
annual. ſummam neceſſar. ſolubil. pro gubernation. [ ANGLICE ma- 
nagement] d c. revention, de THE EXCISE, et poſt et ultra annual. 
ſummam attingen. ad auedecim milie ducent. et novem libras quindecim 
felid. gaatuar denar. et unum abel. aut te cireiter in dictis literis 
patent. men: ionat. fore ſolubil. exinde aunuat. prefat. CATHERINE 
modo reginæ dotiſſæ Anglia ut parcel. junctur. ſuc, et p:ft et ultra 
annual. ſummam viginti quatuor milie librarum in eiſdem literis 
patent. mentionat. fore annuat. nuper ſilubil. præſuts Jacono 
puci EBoR. et modo annuat. ſolubil. dom. regi et dim. reginæ nunc 
ad pred. ſcparal. feſia Annunciationis BEATE& MAR1Z V1 GIN1S, 
Nativitatis SanctTi Jonannis BaPTISTEZ, SANCTI Mi- 
CHAELIS ARCHANG. et Nativitatis Dou. Dar i communiter 
[vicat, CHRISTMAS] per aquas et equales portiones annuatim fol- 
vetur, Et quod tall. tatics quoties caſus requiret levand. ad dict. 
rectpt. ſcaccar. pro pred. annual. redditu five. ſum, ſeptingent. 
* quinquaginta et duaram librarum jeptendecim ſolid. et decem denar. 
refid. præd. annuals readitus mille trecentarum guinguag int. duarum 
librarum ſeptendecim ſolid. et decem denar. idem reſid. redditus ſeu 
aligua inde parcel. deveniret debit. ſcundum for mam et edlum 
literarum patent. pred. ſuper commi ſſion rium theſaurarium, receptor, 
collictor. frve firmarium dict. hæreditariarum revention. de THE 
EXCISE per «ffictar. recept. bujus ſcaccar, pro tempore exiflen. ad 
quos levac. falliar. in ead. recept. pertinent 4 * de tempore 
in tempus ad requiſition. ejuſdem Joss HI Hoa RAY hered. et 
aſſgn. ſuerum leventur ſecundum for mam effettum et direftionem 
terar. patent. prædict. et ſecundum curſum dict. recept. ſcaccar. 
ſalve ſemper jure regis et reginæ nunc fi, . Idee in co manifefte 
eft erratum ; errat. eft etiam in bic quad per record. præd. apparet 
d judicium pred. in forma pred. reddit. reddit. ex iſlit pro prefat. 
2 Hor xBY verſus eo/dem dom. regem et dom. reginam ubi 
per legem terræ hujus regni Anglia judicium ill, reddi debuiſſet pro 
eiſd:m dom. rege et dom. regina nunc verſus prefat. JOSEPHUM 
ORNBY. Ie in co manifeſie oft erratum ; et fic icem ATTOR= 
NAT. GENERAL. pro cod. dom. rege et dom. regina dicit qued-in re- 
cord. et precęſſ. pred. ac in recor do judicii pred. muniſeſte oft errat. 
ct ſuper inde idem attornat. diclor. dom. regis ot dom. reginæ pro eiſ- 
dem dem. rege et dom. regina petit quod judicium illud eb er rores pred. 
et alios in record. ct proceſ}. exiſten. reuacetur adnulletur et penitus 
pro nullo habeatur. Ac etiam breve diftor. dom. regis et reging ad 
præmuniend. prefat. Joszr nun HoxxRVY end. coram præfat. 
dom. cuſlad. magni ſigill. Angl. et domine theſaurario ad certum 
diem aud tur. record. ac proceſſ. pred. errores, et ulterius ad faciend. 
et recipiend. quad fuit juftum in præ mi ſſi, &c. Et ei conceditur, &c. 
Super quo idem Jos EH. HoR N BY dicit guod nec in record. et 
Proceſſ. præd. neg. in redditione judicu pred. de et ſuper pred. ma- 
rac, 
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Tar Kine rae. in lege in ulle eff erratum. Et petit Curia dict. dom. ri 
1 * dom. reging nunc bie Wee tam ad exom'nationem T et 
5 ed. materie pred. Ts proerroribus affignat. Se 
r gs ates; Ln wed ada fars in war! 2 Ec. ideo dies dat, 
eff partibus pred. in flatu quo ficut nunc & die Paſch. uſq. in unn 
menſem proximum anno quarto regni dm. GULIELM1 et dom, 
Mani nunc regis i reginæ de judicio ſus inde audiend. es quod Curia 
dict. dom. regis et dom. regina nunc inde nondum, c. Ad 
diem vener. partes — et . cauſam —— diem ulteriqy, 
in nunc u/q. in octab. Sanct. Trin. ad judicium ſuum inde 
— Caris hic inde nondum, &c. 


*(46] rener, Chi p. There are two points in thi 


Fixsr, Whether theſe letters patents are valid in law, and ſuf- 


ficient to bind the king ? 
SzconDLY, Whether the remedy that theſe petitioners 
have taken be proper ? 


As to THE FIRST, I am of opinion, that the letters 

valid and ſufficient to bind the king. It is objected, that the word 

« ſucceſſors,” in the ſtatute by which this revenue is given, intends 

that it ſhall be fixed in THE CROWN, and unalienable. To this 

I anſwer, that there are ſeveral other ſtatutes by which lands and 

other revenues were given to the king by the ſame words that are 

601.611. in this ſtatute ; and yet the kings of England had always power to 

Somers alien them, as by Berkley's Caſe (a), by the Ratute of 

Arg. 1. Afonafteries and by Vaughan (b). So King Charles the Second 

= Dis. having an eſtate of inheritance in this branch of his revenue, had the 

n It hay 

6. Com, Dig. been ſtrongly oby i king ſhould have a power to 

op nei Bol alien all bis lands and revenues, it might be of pernicious con- 

ſequence to his ſubjeds, and that then our exchequer in England 

A, 21. ould be like THE SPANISH EXCHEQUER, of which it is faid, 

| . that it receives taxes and revenues from the general, only to pay 

them out to ſome particular perſons. To this I anſwer, that this 

might be ſome reaſon to induce the making an a& of parliament to 

— —— but ſince here the parlia- 

Ks. Whether ment has thought fit to give the king ſuch a power, we ought to 

wwe baruns can gcquieſce and fubmit to it. But that which I ſhall chiefly proceed 

en is the judgment, which I think to be very extraordinary, and 

the exchequer ? ſuch as THE Barons could not give; for I do not think that they 
can award the king's treaſure out of THE EXCHEQUER. 


Then I take this judgment to be very erroneous and deficient in 
ſeveral particulars. 


9 [ 47 ] * Firsr, It leaves out THE TREASORER, who is the chicf 
officer concerned in diſpoſing the king's money, 


(% Plowden, 234. to 248, (6) Vaugh. 62. See alſo 2. Rell.Abr, 198. 


SECONDLY, 


wlll AR nt 3 OE. od 


= 
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SEconDLY, The chamberlain of THz ExCHEQUER ought to 
have been mentioned as well as the treaſurer; and ſo is the 
judgment in the cafe of Nevel (a) and Worth (5), and alſo in Cot- 
ton's Records. 


TriRDLY, This judgment appoints tallies to be ſtruck from 
time to time, and orders the method of payment of the ſeveral ſums 
of money, which I take it THE BARoNs cannot do; for they ſeem 
to undertake to do what is proper work for an act of parliament, 


which only can appoint THE TREASURER to make payinents in 
ſuch an order (c). . 


In THE NEXT PLACE, I take it that this judgment cannot be 
amended, becauſe theſe are faults in ſubſtance, and the law is very 
nice and curious in judgments : ſo if a miſericordia be entered for 
a capiatur, the judgment is erroneous ; ſo is it if it be conceſſum 
et inſtead of con/ideratum eft, &c. (d). 


Now I come to the remedy, which I take to be the great and 
difficult point of the caſe, And I am of opinion, that no judgment 
can be given upon, this petition to THE BAaroxs ; for I do not 
think that the court of exchequer has any power to diſpoſe of the 
king's treaſure, and therefore 1 cannot ſee how this judgment can 
have any effect: indeed it is ſaid, that the petitioner will have 
2 writ to the officers of the treaſury, or to THE TREASURER 
himſelf, and if they do not obey this /zberate, that then they will 
enforce it by action; but this they cannot do, for I hold that the 
treaſurer 8 upon bare warrant, to pay in what order 
he thinks fit. | ; 


Then they have ſhewn no precedent that ever any ſuch action 
was brought; though indeed my Loxp Coke (e) ſeems to hint 
at it, and ſo does Plowden (J), and the Year Book (g); 
but there the liberate always went to the ſubordinate officer, 
never to. the treaſurer himſelf. By the treaſurer, I the 
treaſurer of the exchequer, and not the lord high treaſurer of 
Eugland; for that great officer has long been diſcontinued, and 
when he was in being, the greateſt uſe of him was when he had 
the honour to be your lord{hip's colleague in this place (I). 


* So that I take it, that THE TREASURER ray, if he 
pay theſe annuities to the petitioners; but whether he will do it or 
no, is left to his conſcience and diſcretion ; but he cannot be 
compelled to it but by authority of parliament. Then this re- 
medy is uot warranted by the courſe of THE EXCHEQUER : if there 


( Plowden, 378 to 381. ) PL. Com. 186. 

(6) Plowden, 457, 453. )* Year Book 2, Hen, 9. pl. 8, 9, 
(e) Tear Book 9. H. s. 4. pl. 28. 10. 
(4) Latch, 177. Foph. 203. 1. (6s) Seez, Hawk. P. C. ch. 2. Fo- 
() 4. lot, 446. der, 14% ö * 
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* 139. 
2, Cro. 386. 


632. 
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were any ſuch uſage there, I agree it would be the law of the land, 


Trinity Term, 7. Will. 3. In B. R. 
Tut Kir and ſo is Ratwlins's Caſe (a), and Plawden (b), but there has beef 
3 oz, 20 ſuch uſage there ; in this point I concur with my brother 
en LECHMERE, who perhaps has the greateſt experience in the court 
Eun Bann C g 

Cazz, of exchequer of any judge that ever fat there, for I think [ lately 
heard him ſay, it was ſixty years ſince he practiſed there. I have 
reaſon to think, whatever Hr. Plowden 8 that theſe liberatet 
were granted upon petitions to THE KING himſelf, and not to Tu 
BARONS ; you may ſee abundance of them in Ryley (c). It appears 
indeed in Brooke Cd), that upon delivery of this writ to the officet 
and aſſets in the exchequer, an action lay againſt the officer for 
non-payment; but that ever it could be brought againſt the trea« 
ſurer or chamberlain, was never heard of {e). But, ſay they, there 
is a Clauſe in the patent which empowers the treaſurer, &c. to 
make payments, &c. and this they call a perpetual warrant. But 
this makes againſt the petitioners; for if it be fo, why do they prefet 
a petition to the barons of the exchequer ? If they can have their 
debt without a petition barely upon this patent, where there is a 
grant, a command, and warrant to the treaſurer and officers to 
pay the money er ſay they, amounts to a /iberate?, then it is 
a vain thing to fue in the exchequer for a judgment; for it cannot 
« be preſumed that a liberate under the fea} of the exchequer telle 
Carer Baron, ſhould be of more force than a liberate under the 

ſeal of England teſte MEIPs0 (/. 


The power of To clear this point, it is neceſſary to enquire into the power 
the Court of Ex- of the court of the exchequer. I do agree that they are ſupreme 
— —— auditors, and have authority over the king's treaſure; but it is in 

tranſitu, as upon the ſheritfs accounts, or any other of the king's 

officers concerning the bringing-in of the king's revenues into 

THE EXCHEQUER ; but when the money is there, it 1s in its 

center, and THE BARONS have nothing to do with it ; they are 

only conduits, but not products (g); and it would be of dangerous 

® { 49 ] conſequence for ſo many to have to do with * the treaſury, leſt, 
as Ver ys in his Book (2), there be too many leaks in the 

ciſtern, 1 confeſs, the court of exchequer does ufe to enrol char- 

ters in the exchequer, and that is the foundation of the accounts, 

Ec. and fois Plotoden (i). But whether the barons of the ex- 

| chequer have a power to control and command the treaſurer, is 2 

— great and arduous point; it is in effect, Whether the barons ſhall 
have the power to turn out the treaſurer when they pleaſe ; and 
whether the petitions that were formerly preferred. to the king, 
ſhall be now cxhibited to the barons of the exchequer ? which 
matters I muſt own I cannot be brought to imagine, though I 


(a) 4. Co 52. (5) Vernon's Conſiderations on the 

(3) Pio sd. 32. Court of Exchequer, printed in 1642 

(c) Ryley's Flacita Parkamentaria, it was republ ſhed in 1661 under the 

(4) Bro. Abr. Talley de Exche- title of © The Exchequer Opened,” &c. 
„% quer”* T. ver. Eb. 136. and, except the titles, both books arc in 

(e) Ante, 14. every teſpect the ſame, 

) Regiſter, 131. („ Fed. Comm. 320. 

( 2. laſt, 181. 4. Iaſt. 115. 

would 


* 
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would think as favourably as poſſible in this caſe; for I give this Taz King 
opinion, not becauſe I would, but becauſe I muſt. But T take _— A. 
tais power in the barons, to be againſt the nature and inſtitution enum — 
of the court of exchequer; for they are originally empowered by Cas, 
the king to get in his revenue, and it is for the ſake of the revenue 
that they have any thing elſe to do; and all they do, is to convey 
the king's treaſure to its proper place, but they cannot diſpoſe of 
it ; for there is no correſpondence between the barons” and the On © 
officers of the treaſury, Upon reverſal of attainders we know there OO — = 
is no reſtitution of the money paid to THE KING; and the rea- rectitution of 
ſon is, becauſe the barons cannot in ſuch caſe controul the treaſury, money paid to 
] remember ſeveral ſince there was a ſolicitor who brought de king. 
the rolls of a forfeited eſtate in diſpute into court; and they ordered 
the money to be put into the hands of THE REMEMBRANCER 
for they ſaid, that if it was once paid into THE TREASURY there 
was no getting it out again, 

The caſe in ſhort is no more than this : Suppoſe THE KING be 
indebted to THE PETITIONERS, and alſo to the army, the fleets, 
Kc. now who ſhall direct the payment of theſe debts, the barons 
or the treaſurer ? who is the beſt judge of the ſtate of the kingdom 
and of its neceſſities ? So that ſuppoſe there was only four thou- 
fand pounds in THE EXCHEQUER, and we were threatened with a 
foreign invaſion, How ſhall this money be diſpoſed ? Says THE 
TREASURER, To raiſe men, to pay the army and our fleets, that 
by their aſſiſtance we may prevent the enemy from coming 
among us. No, ſay THE BARONS, we muſt pay the bankers 
with this money, though at the ſame time we open the gates and 
let in Hannibai to our utter ruin and deſtruction, y Lox 
Cox, in treating of the court of the exchequer (a), takes notice 
of the oaths taken * by THE TREASURER, and alſo by THE #* [ 50 ] 
BARONS. In the treaſurer's oath it is mentioned, that © he is 
« to keep and diſpenſe the king's treaſure ſafely ;” but in the Ie "fore of 
barons oath there is not a word of this matter taken notice of; his as; 


to be the true reaſon, hy no action can be brought againſt THE 
TREASURER, becauſe he acts as a judge, and not as @ miniſter Vide Moore, 
of the court, for he is not attendant to it, as ſheriffs, bailiffs, &c, 475. 

are; ſo I take © it may be paid” is enough for THE BARONs to RO 
lay; but & muſt be paid” is only for THE TREASURER to ſay (5). 

li is treaſon to counterfeit the great or privy ſeal, becauſethey only 

have to do with the king's revenue ; but it was never thought 

treaſon to counterfeit the exchequer ſeal, which has nothing to do 

with it (c). In the conteſts heretofore between the king and the 

people, what was meant when they complained that the king's 

treaſure was miſpent and miſemployed? Not chat it was paid away 


( 4. Inſt. 103. to 116. (6) See Doddington's Caſe, Cro. Eliz. $45. 
(c) Plowd, 226. 4 . | 
Vol. V. | E | without 
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Taz Kixe without letters patents, or taken away without the king's grant] 
a. on, but it was this, they blamed THE TREASURER, becauſe he paid 
Tas Banzzxs away the king's treaſure to perſons unworthy, to minions and 

Caiz. favourites, though they had grants from the crown by letter 
But yet it was left to THE TREASURER'S diſcretion tg 
have paid them or not; which he ſhould not have done, when, 
perhaps, the public good required it. 
Now come to the authorities in our books. TIfhall begin with 
the Near Book of Edward the Third (a), and Book of Afjizes (I), 
wherein it is ſaid, by THz CHE BARox, that we ſhall take conu- 
fance of all matters that may turn to the king's advantage, but nc 
a word concerning the diſpoſal of the treaſury, and the Year Bok 
of Henry the Sixth (c) and Roll (d) are expreſs. So in the cat 
of Stradling v. Morgan (e) it is ſaid, that no pleas ſhall be held i; 
the exchequer but for the advantage of recovery of the king 
debts, and bringing in his revenues ; ſo that the conumon gleas in 
the exchequer are only founded on the getting in of the king'sreve- 
nue. I chooſe to cite Mr. Plawden, becauſe his book is fo mi til 
reliedon by theother fide ; I mean the caſes of Nævill and roi 7 
I believe it was the authority of thoſe caſes that raiſed all thi 
duſt, but I ſhal! anſwer them by and by, and at preſent ſhall on 
.*ſ 51 ] obſerve, that there is not one lau- book that ® gives theſe caſes th 
credit to mention them, I mean as to this point of proceeding by 
petition to the barons, &c. So in the Earl of Devenſbire's Caſe (j 
there is no notice taken of Mvill's Caſe (hb), and Wroth's Caſe (1), 
there was opportunity enough to have mentioned then, 
if they thought they had been of any weight and authority. $oin 
RalPs Abridgment (k), and in Rolls Reports (J, the reſolution in 
the Earl of Devonſbire's Caſe (Mm) is cited, but not a word d 
NevilPs Caſe (u), or Wroth's Caſe (o). F | 
In the next place I ſhall mention ſome treatiſes concerning the 
court of exchequer. 
FinxsT, There is Gervoſius Tilburienfis (p), who ſets forth the 
juriſdiction of the court of exchequer, but mentions nothing of this 
power in THE BARONS to controul the treaſury. - The copitals 


uftitiarius Angliæ had indeed a controul over THE TREASURE 
Himſelf as appears from Spelman (9). So when Huge de Burgh 


kk © Km Ps 4+ *" wk «© " on” 


who was the laft great juſticiary, was in diſgrace, he was chargedt 
render an account of the miſpending of the king's revenue; which 


(a) 2. Fdw. 3. pl- 25. (i) Plow: 452. 
(5) 38. Amar, pl. 2c. (/ 2. Roll. Abr. 260. 
3 19. Hen. 6. pl. 62, 63. (1) 2. Roll. Rep. 180. 183. 
2. Roll, Rep. 301. (m) See Moor, 476. . loſt. 35 
(e Plowden, 207. Lt. Rep. 91. 
( F ) Sir Henry Nevill's Cafe, Plowd. (*) Plowd: 377. 
8 377. ; and Sir Thomas Wroth's Caſe, (%) Plowd. 452. 
. Plowd. 452. (p) Gervaſius Tilburienfis de Res 
5 11. Co. 92. in Scaccario Geilis. 
(5) Plow. 377. ) Spel. Gloff, 71. 332. 


* 
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this great office has been diſcontinued THE TREASURER has acted 
according to his own diſcretion. The next book that I ſhall quote 
is called the Diverſity of Courts (a) ; it is mentioned in my Lord 
Ceke's Prefate to the Tenth Report : but there is nothing of this 
power in THE BARONS mentioned there. Neither is it taken 
notice of in the Mirror (5), in Fleta (c), in Britta (a), in 
Crampton (e), which book was printed fifteen years after Mr. 


Iflitute (g ), where the full authority of this court is fully ſet 
forth. And I cannot but alſo obſerve, that Mr. Prinn, in 2 book 
which he printed on purpoſe to animadvert on my Lord Cite“: 
Fourth Ho (h), does not take notice of any ſuch power. I 
ſhall beg leave alſo to mention Mr. Vernon (iq; and Mr. Camb- 
den {k ), and Sir Tho. Smith (1), who were great and learned men, 
though their books, I confeſs, are not of authority: but if there 
had been any ſuch power in THE BARONS of the exchequer, it is 
probable they would have taken notice of it. Next, there are 
Savil's Reports, Lanes Reports, and my brother Hardreſs's 
Reports, which treat chiefly of THE cor OF EXCHEQUER 3 
but yet they give not the leaſt countenance to any ſuch power : 
ſo in 1. Rall. Abr. 538, 539. in Lane's Caſe, 2. C. 16. 2. Kall. 
Rep. 294. there is not one ſyllable of it. | 


I ſhall conclude this point with this obſervation; that ſince there 
were two great powers in the barons (as is pretended), one of 
bringing in money into the exchequer, and the other of paying it 
out, that yet theſe books ſhould be all filent as to the. greateft 
power of paying it out, is very ſtrange and unaccountable ; which 
I does induce me to believe, that there is no ſuch power in 
the barons, and that thoſe petitioners have mentioned in their 
petition the only way of having their annuities ; that is, as their 
former payments were made, viz. by warrant from the lotd 
treaſurer. | 


Now I coine to the obje tions. 

FirsT, They quote Ryley's Placita Parliamentaria (m) ; but 
if I can apprehend them, thoſe words make againſt the petitioners. 
Then Margery Parker's Caſe (n) was mightily inſiſted on, and 


indeed at firſt I thought there was ſomething in it; but upon a 
ſtrict peruſal I find it is conſiſtent enough with my opinion: in- 


ed — 
* 
9 — 
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(a) Originally publiſhed in French in (5) Publiſhed in 1669. 

152. 3 but there is an Engliſh ediuon (i) Vernon's Couliderations on the 

of 1646. a Court of Exchequer. 

% Horne's Mirror of Juſtices, cap. 1. (ti) Canbden's Britannia. 

l. 14. (1; Smiti.'s Commonwealth of Eng- 

3 ny lid, 2. c. 28. land. 

4) Britton, ch. 2. .. 6. 15 (m) Ryley, 251, 253. 257. 262, 

(e) Cromp. Juriſdiction of Courts, 337- $26 $294 &c. . 

88. (n Year Book, * Hen. 6. l. 12 
9 2. Inſt. 55t. 13. l y NAY 


161. | | 
E 4 deed 


fiews that he had a power over THE TREASURER : but ever ſince Tux Kifo 


againſt 
Honxnay ; on, 
The Bark 

Casr, 


Phucden's, nor in the Second Inflitute (/, nor in the Fourth 
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BAnixnGTON mentioned there a remedy by petition to the 
5 this was only a word ſlipped out; but RE gave 
no regard to it, and were of opinion againſt it, that there was no 
ſuch remedy. And it is obſervable, that Brook in his Abridg- 
ment takes no notice of BazinGToON's opinion, though he does 
of all the reſt of the caſe. The next thing objected is, that the 
barons do every Term ſend a liberate to the officers of the treaſury 
under the exchequer-ſeal to pay money for paper, pens, and other 
neceſſaries for the court of the exchequer ; the charge of which, 
I am told, comes to two or three hundred pounds a-year. - To 
this I anſwer, that firſt this writ goes without any judgment at all; 
ſo that according to this, the petitioners n not to have had 
any judgment ; but the true reaſon of iſſuing forth this writ is 

on this: In the treaſurer's commiſſion there is this 
clauſe, that he ſhall pay out ſuch ſums of money as are required 
pro necefſariis ſcaccarii : but of this writ they take no further 
notice as a certificate when they make up their accounts. 

Now for the precedents. | 

. The court of exchequer is guided by multitudes of prece- 
dents (a); but here they have not one precedent for ſuch a power 
over theking's revenue, to which the law has fo great a regard; 
for there is nothing in the law fo fenced, fo guarded, and fo ſecured, 
as the king's inheritance : * where that is concerned, there muſt 
be petitian of rig ht, an inquiſition found, beſides ſearches, &c. ; ſo 
careful is the law of the king's inheritance and revenue. But 
now here the king muſt loſe his freehold without trial, which his 
ſubjects ſhall not do, as appears by Macxa CnarTa'(6). 


In the next place I ſhall anſwer the caſes, which indeed give 
life to the preſent cafe, and are the foundation of it. Fixsr, 
as to Nevil”s Caje (c): I obſerve the petitioners counſel do not 
agree in their title to it: ſome ſay, it was grounded on a petition of 
right; others, that it was a mon/trans de droit; and others, thatit 
was a complaint againſt the officers of the treaſury, But true it 
is, that Mr. Plowden is preciſe and expreſs in the point, though it 
ſcems to me to be but his own private opinion; and I muſt take 
the boldnels to ſay that he is miftaken, as will appear from theſe 
books, 13. Hen. 7. pl. 15. 4. Edw. 4. pl. 23. b. 1. Les. 1 
1. And. 253. Savile, 125. all which caſes but twelve 
years after Nevill's, and yet are contrary to it. By the ſame books 
and the fame reaſons it appears, that Mroth's Caſe (d) ought u 
have no more weight than NevilPs, &c. 


(a) Lane's Caſe, 2. Co. 16, Moor, fiat. f. c. 4.; the 28. Edw. 3. c. 4 
565, Kemp v. Barnard, Cro. Car, the 52. Hen. 3. c. 22.; the 15. Rab. . 


33. Plowd. 230. 320. 2. Roll. c.12.; and the 16. Rich. 2. c. 2+ 


524. Cro. Car. 528. (c) Plowd. 377. 
(90 9- Hen. J- ſtar. 1. 6. 29. 3 the (4) Pioud. 452. 
3- Edw. 1. C. 24 1 the 25 Edu. 3 y 


Therefore 
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Trinity Term, 7. Will. 3. In B. R. 
Therefore 1 conclude, that this zug ent given by the ba- Tas King 


rons of the exchequer is an erroneous j and ought to be „ 92auf 
reverſed. aXBY ; on, 
ne 
Hor r, Chief Juſtice, contra. In this caſe there have been two ä 
points made: 
Finxsr, Whether this grant be good? 
SegconDLY, Whether there be a proper courſe taken by the 
patentees ? 


There has indeed been a THIRD rolvr ſtarted by my brother 
who argued laſt, and that reſpects the entering of the judgment. 


As to THE FIRST QUESTION, I hold the to be good, and Comb. 270, 
all who have argued here have concurred in the ſame opinion. 
do confeſs, that this js the great point of the caſe, and ſo much 
has been faid to it that little more can be added ; but I muſt fay 
ſomething to it, though I cannot but repeat. I hold, that 
King Charles the Second might charge this branch of his revenue ; 
and my reaſon for my opinion is but ſhort, It is, becauſe the [54 
king was ſeiſed of an eſtate in fee of this revenue; for to ſuch an en 
eſtate a power of alienation is incident (a). And I take it to be the ING 
intent and the expreſs words of the act, that the king ſhould have ihe king may 
a right and liberty of alienating and charging this eſtate. It is no alien his reve- 
objection, that this revenue was given to the king under a truſt ; nue. * 
for notwithſtanding that he might alien it. © Bod kings of 
England have founded corporations of charitable uſes, and yet theſe 
perſons incorporated might, notwithſtanding ſuch truſt, alien'their 
eſtates ; ſo may dean — chapter theirs; ſo may a biſhop with the 
conſent of dean and chapter; ſo a parſon, with the conſent of the 
patron and ordinary, might have aliened the land of which he was t the la 
ſeiſed in the right of his church; but the king has nobody required ill bot permit 
to conſent to his alienations. To ſay that he may alien by the the king to do 
conſent of the eſtates of the realm, is as much as to ſay he cannot wrong to the 
alien without an act of parliament, which he may clearly do. And a. « 4 
indeed this revenue comes to the king by purchaſe ; for he gave a — 
recompence for it, via. part of his fanding revenues, it being the * i 
fits that did ariſe from his waras and liveries. But it is ob- 7 — 
jected, that this power in the king of alienating his revenues may —_ 687. 
be a pron to his people, to whom he muſt recur. continvally 1. Co. 44. b. 
for ſupplies. 1 anſwer, that the law has not ſuch diſhonourable 7- Co. 12. b. 
thoughts of the king as to imagine ae will do any thing amiſs to 1 
his people in thoſe things in which he has power ſo to do. But Noy, ng 
that which I inſiſt on is, that it is abſurd in its nature to reſtrain Mo. 416. 
the king from a power of aliening his revenues of which he is Godb. 317, 
ſeiſed in fee. It is againſt the nature of the being of a king that Y*+ 75- 
he ſhould have leſs power than his people ; for before he was king — —— 
he had power to alien. Now when the crown deſcended upon, . F a. "1 
him he is ſeiſed in jure coronæ, and ſhall he then have leſs power 1. H. 7. go. 


( Littleton's Tenures, bed. 360. 
13 over 


- 
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Ter KH over thoſe — 7 — than he had before the deſcent of the crown ? 
againſt Shall he now be diſabled to alien by being a king? This would 

, Hon «BY 3 OR be inſt 0 0 
run Banxras be againſt a common principle of law, that the deſcent of the crown 
Cen. takes away all diſability (a). Then it is repugnant to the conſti- 


fas tution of the government. Suppoſe a king ſhould be under a 


ſent danger of being invaded, if the king could not raiſe 
1. Hale, 61. Ly alienating his revenue the pation might periſh; for he caunot 
_ * otherwiſe raiſe money than by an act of parliament, for which there 
— 1 


might not * be time: and therefore heretofore the kings of Eng. 
*[ 75 5 ] land haye borrowed ſeveral ſums of money by mortgaging their 
ads (6), And there ought to be a power in all governments to 
reward perſons that deſerve well, for rewards and puniſhments are 
the ſupporters of all governments; and it has been the conſtant 
uſage of the kings of England to reward perſons deſerving of the 

8288 out of the erown revenues, by penſions, and givi 

tes to ſupport the titles of earl and other dignitics (c) A 
this has been a'lowed of by act of parliament, as appears by 
34. Hen. 8. c. 20. But ſome perhaps will fay, that I have been 
talking little to the purpoſe, for that they do notdeny that the king 

might alizn his own demeſnes, or any lands that come to him 

deſcent or purchaſe ; but, ſay they, this revenue was ſettled by 
of parliament on the crown, and therefore it cannot be aliened. 
But I do not find any ſuch diſtinction in our kaw books, nor any 
| zuthority from common or ſtatute law that reſtrains the kings of 
Ancient druacſne England from aliening any ſort of their revenues. As for the 
8 lands in ancient demeſne, they ſeemed moſt appropriated for the 
ſed by the king King's uſe of any of his revenues, for they had ſever:2 privileges 
in his perſonal all relating to the king; as not to be impleaded out of the manor, 
@apacity. to be free of toll for all things concerning their ſuſtenance and 
huſbandry, not to be impanelled on any inqueſt ; and yet, not- 
. withſtanding all this, thoſe lands were always alienable ; and if 
theſe lands were alienable, What eſtates in the crown are not 
alienable? And our books do take notice that theſe eſtates are 
alienable (4). Then what reaſon can be given why ſome eftates 
ſhould be aliened, and others not ? Why may not the king as well 
alien theſe eſtates as he may the flowers of his crown, as appears 
in the Abbot of Strata Marcella's Caſe (e) for he may grant a 
county palatine, which has jura regalia ; fo he has granted a power 
to pardon treaſon or felony, &c. Indeed theſe prerogatives are 
re- aſſumed to the crown by the ſtatute 27. Hen. 8. c. 24. but the 
grants were not void. Then if an eſtate be ſettled on a fubje& by 
act of parliament, it will not be denied but that he may alien ſuch 
eſtate ; and why ſhall not the king have the fame privilege ? It 
appears in fact, that he has always done it: ſo all the lands that 


(a) Plowfen, 106. Dyer, 222, Staundford Prerogativa Regis, 

(6) Cotton's Pott. 175. 38. 4 Bic. Abr. 205. 

(e) Selden's Ii KS of Honour, p. $38, („) 9. Co. 25. Moor, 474. Palm. 
and Calvin's Ceſe, 7. Co. 12. 78. 1. Med. 232, 4. Bac. Abr. 


1%) Fitz. Rat. Brev. 13. 166. and 205. 


belonged 
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to the abbies and monaſteries were aliened by the o king, 
and yet they were given tc him by act of parliament, and by 
eral words, as it is here: fo cuſtoms have been always 


gen 


* 


ran 
kim by act of parliament. The authorities in our books are full 
to this purpoſe ; as the Year Books 21. Ed. 3. 47. 29. Ed. 3, 
Plowd. 1, 2. 4. I. 45. Davis, 7. 14 Knighton, 1684. 
But it is objected, that this revenue was given in lieu of inherit · 
ances that were unalienable, viz. the wards, liveries, purveyances, 
Kc. though how the nature of theſe inheritances can affect 
inheritances of another nature I cannot ſee ; but even theſe 
inheritances were always in effect alienable, for they might have 
been releaſed. The king may grant to be free of priſage, Sir Tho- 
mas Il aller Caſe; and ſo were ſervices in capite, and purveyances, 
& c. Some opinions have been urged which fay, that the crown 
revenues could not be aliened, as Feta and Bracton; but 
theſe books are only ornaments to the law ; they are not looked on 
as authentic, eſpecially where the practice has been always to the 
contrary ; but Britton (a) is otherwiſe, and ſa is Selden (b). And 
Brafon himſelf ſeems to be of another opinion where he ſays (c), 
that (even res ſacræ are alienable by the common law, though 
« perhaps by the canon law they are not to be aliened.” So the 
ſtatute of Bigamis alſo admits, that the Fay may grant away 
his revenues. Forteſcue, in his book de Laudibus Legum Anglie 
fays, „ that the government is not only regal, but legal and 
political; and then diſcourſes of the particulars wherein the regal 

wer is reſtrained ; and if our conſtitution had been ſo that the 

ing could not alien his lands or revenues, it cannot be imagined 
but that he would have mentioned a thing fo remarkable, eſpecially 
in a time when there were ſo many grants made by the crown z 
though indeed at that time there were many acts of reſumption 
made, as there were before and after ; as in the reign of Henry the 
Fourth (4d), and in the time of King Henry the Eighth, &c. which 
are a great demonſtration that thoſe grants could not be revoked or 
avoided but by act of parliament. ft is objected, that the fee-farm 


—— wc awd Roads of. XS}. Ladder Bd ET ESE EET 7 a SS + 


of parliament ; but they might have been ted without 

act it was only made encourage Face to make — Us 
letters patents beyond all ſcruple, and to give power to ſue for the 
arrears of rent, and to diſtrain, &c. Then it is objected, that 
if this grant of the revenue ſhould be alienable to the ſubjects, 
that then the king's officers of exciſe would be the ſubjects officers, 
But that does not follow, they are only a means to convey to their 
fellow-ſubjects their right, and that which is granted to them 

the king's letters patents. So the juſtices in eyre, and of oyer 
terminer, &c. are the king's juſtices z and yet they convey juſtice 


(a) Britt, $7. (c) BraQton, bk, 2. c. 57. | 
0% Sauen, 549+ and 552. Warn 
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and why. 


Skin. 607. 


1. Lev. 29. 
Plowd. 214. 
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Tax Re to the people. 4. Inft. 162. As for theſe letters patents them. 
againſt ſelves, it is plain by the whole tenor of the patents that the king 
9 911 was not deceived in his grant; and the conſideration being exe. 
Caix, Ccuted, though it be falſe that will not avoid the grant. Ph, 
Co 554. 80 I conclude this point, that theſe letters patents 
which charge this branch of the revenue are good and firm in law, 
I come now to THE SECOND PoINT, and that is concerni 
the rergedy taken by the patentees. And 1 hold they have taken a 
very proper and legal rem:dy. We are all agreed that they have 
* a right ; and if ſo, then they muſt have ſome remedy to come at it 
Remedies to re- doo. The remedies at common law to recover againſt theiking 
© coveragainſtthe were by petition, or monſtrant de droit. Indeed there is a new 
king. remedy now given by the ſtatute 2. Ew. 6: c. 8. and that is b 
Skin. 608. way of traverſe to the king's title. 4. Go. 54. 2. Inft. 688 
Pytitionof right, But FIRST, a petition of right is not neceſlary in this caſe ; not 
the nature of it. but that a man may proceed in this way, and admit himſelf out of 
pr if e pleaſe But it is not neceſſary for two reaſons : 
IRST, Becauſe a petition of right is grounded always upon 2 
naked matter of fact ſuggeſted, and not of record; and upon ſuch a 
ſuggeſtion there is a commiſſion iſſues out of chancery (a), 
But here the title is derived by letters patents, which are of record; 
A here is no matter of fact to be enquired of. SEconDLy, 
e patentees do not endeavour to deſtroy the wr & title; but 
22 of right do fo, and are generally inconſiſtent with the 
ing's title, Then this annuity is not turned to a right, as if 
there had been an attainder, &c. ; therefore why ſhould there be 
Menfirans ds a petition of right? I take this rc nedy to be by a non rant & 
2 whereit it; and this remedy is to be ſued at common law, when the 
| party's * title appeared of record {b). A monſtrans de droit or 
*ſ 58 ] oufter le maine (which is all one in effect) always lies where the 
| title or right of the king appears, as well by matter of record as the 
king's ode ; and this appears fully in The Sadlers Caſe (c). Alſo 
it is plain, that a mon/frans de droit lies in THE EXCHEQUER : [ 
think there is no doubt of that. It is objected, that the petition 
me 0 ſhould be firſt ſued to the king; but by the records in Ryley (a) 
* it appears that theſe petitrons of right bave been ſued to the court 
| of king's bench. But indeed this petition differs from thoſe ; fer 
this being only the way of complaint, there needs no indorſement, 
as in the other caſes. | s a 
38 Tux NEXT OBJECTION is, that in this precedent there was 2 
L liberate. This writ is in its nature a writ of allowance (e) ; but 
this writ does not give any manner of juriſdiction, for the court 
Power of the may hold plea, and proceed without it. But the next anſwer that 
barons of ihe J give to this, and which may be ſatisfactory to any body, is the 
excnequer _© ſtatute of 5. Rich. 2. c. g. which directs THE BARONS OF THE 
mands, —EXCHEQUER to anſwer every demand, without any writ or /etter 
from the king; ſo is 4. Inſt. 110. So that 1 take it to be ver 
(a) Year Book 9. Han. 4. pl. 4 (4) Ryley's Placita Parliamentaria, 
Co. Ent. 462. 237. 351. Staundford, 72. 


(65) Keilway, 178. Regiſter, 192, 
(c) Hob. 334. 4. Co. 54. 1 : 
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at all. 


to the treaſurer, &c. But this needs not be; for the treaſurer has 


nothing to do with civilpleas (a). Indeed Fitzherbert () mentions Ot the treaſurer. 


ſurer; but that is a common error, and the wr.ts need not 
— = directed. It is true, as my Lord Cute obſerves, that the 
legitimation of any caſe may be ſuſpected that has no caſe of kin to 
it; and I agree to that rule: but I think I have found out ſome 
kindred to this preſent caſe, and that is the caſe in Cate En- 
tries (e); for there THE BARONS did allow certain liberties, and 
alſo the payment of a rent-charge granted by the king to my Lord 
Hunſdin. So the caſe of Margery Parker (d) is a conſiderable 
authority to this point: ſhe had an annuity out of the magna. cuſ- 
tuma of London, granted by the queen, out of a ſum aſſigned for her 
dower,. to receive of the cuſtomers ; the queen ſhall not have 
action againſt the cuſtomers, but muſt ſue to the barons of the 
exchequer ; * and Margery Parker may ſue for it in the exche- 
uer in the ſame manner as the queen might for her portion. 
Then there is my Lady Broughton's Caſe, which happened in the 
twenty- fifth year of Charles the Second. My Lady Broughton 
forfeited the keeper's place of THE NEW PRISON to the King, 
who thereupon made a ſeizure ; upon this the dean and chapter of 
W:ſtminf/er came into the court of exchequer and claimed the 
inheritance, and the king's hands were amoyed. Indeed this mat- 
ter was firſt ſtirred in the king's bench, for they gave judgment to 
ſeize the priſon, Now if the court of king's bench might hold 
plea there of a mon/trans de droit, becauſe the ſeizure was there, 
why may they not as well proceed in THE EXCHEQUER by mon- 
ftrans de droit, becauſe the money is there ? It is true, 
comes into and iflues out of THE EXCHEQUER without the barons ; 
but, with ſubmiſſion, the right of bringing in and iſſuing out of 
the money belongs to the barons ; and if you make the barons 
only judges of the right of coming in of the king's mo 


ney, you 


e them Judges but of half their buſineſs which belongs to that 


court; for the barons have the judicial power over the whole 
court of exchequer. And to ſay that the treaſurer and his officers 
have no correſpondence with the barons is not true; for all the 
| books take notice of them as perſons that all belong to the exche- 
quer. Some have objected, that this court ought regularly to 
hold pleas only where the king is party, and that this court uſed 
to be prohibited to proceed in any pleas that do not concern the 
king; and in 2. Inft. 551. there you may ſee what pleas 
may hold. But here the plea does concera the king ; for here 
is the king's grant, and the ſuit is to the king; and this determi- 
nation of the barons in this caſe is not thus any judgment of their 
own, but the king himſelf, by reaſon of ſuch his letters patents, 
has obliged himſelt to make ſuch payments. As in the caſe of an 


% Regiſter, 137. (+) Co, Ent. Claim of Liberties,” 93. 
(6) Fitz, N, B, 139» (4) Ing. Hen, 6, pl. 13. 
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Tu: Kir obligation where debt is brought upon it, and a recovery is had 

331i ĩs not ſo much the judgment of the Court that binds the p 

— fe as the obligor himſelf, who by his bond has ſubjected his property 
Te Ca:s. to be determined by the judgment. | 

Now as to the authorities which ſeem directly to this 

point, and the objections againſt them. There is Sir Thomas 

Wroth's Caſe, in Plawden (a ), which I rely upon as a clear and ful 

authority in this caſe, notwithſtanding all the = nn that have 

* [ 60 ] deen made againſt it. * King Henry the Eighth had appointed Sir 

Thomas Wroth to be gentleman-uſher of the privy-chamber to 

Prince Edward, and he granted to the ſaid Sir Thomas, for the 

exerciſe of the fame office, an annuity of twenty 2 to be had 

and yearly taken to the ſaid Sir Thomas from Lady- day then laſt 

paſt during his natural life, by the hands of the treaſurer of his 

court of augmentations of the revenues of the crown for the time 

being, of ſuch his treaſure of the ſame revenues as ſhould remain 

in the hands of the treaſurer at two times in the year, &c. The 

chief objection againſt this caſe is, that there the was under 

Court of aug. the ſeal of THE cCouRT OF AUGMENTATIONS, which was incor- 

mentations. porated with THE COURT OF EXCHEQUER ; but that I deny, for 

that court was never | united to THE COURT OF EXCHE- 

QUER, as was adjudged in Dyer, 216. ; fo that the objeCtion, that 

Sir Thomas Wroth*s grant was under the ſeal of the augmentation 

court, and under the ſurvey of it, is gone. Then ĩt does not appear 

to me, that ever the court of augmentations had any power ex- 

reſsly given them to relieve the grantees of ſuch rents. I have 

ked over the act of parliament by which that court is conſti- 

tuted, but I cannot find any ſuch power: but I think the court of 

augmentations did proceed in ſuch manner that it might be alſo 

puted a court of exchequer ; and the court of augmentations is 

Craghints wands whe tocurs for th new revenues that ſhould 

come to the crown, which are exempted from the juriſdiction of 

the other court; but that which I infer from hence is, that if this 

new court of exchequer did in ſome caſes relieve grantees of rents, 

&c. certainly the old court of exchequer ſhall have the ſame privi- 

lege. There areother courts which have alſo proceeded in the fame 

manner; as THE COURT OF WARDS did uſually hold plea of the 

matters. Queen Elizabeth granted to Allen (h) under her great feal 

an annuity of forty pounds a-year, to be paid by her receiver of 

THE COURT OF WARDS : this being payable by the feceiver is 

in the nature of a rent- charge. So THE COURT OF SURVEYORS, 

erected by 33. Hen. 8. c. 39. proceeded in the ſame manner, and 

relieved gramees of rent- charges, &c. As to NevilPs Caſe, alfoin 

Ploriden-(c), 1 take it likewiſe to be a full authority in point. 

An yearly rent- charge of three pounds ten ſhillings was granted to 

Sir Henry Nevill and another for the exerciſe of the office of 

keeper of a park out of a manor for their lives ; one is attainted; 

the manor comes to the poſſeſſion of the king; the king ſhall nei. 

ther have the office nor the rent; and the arrears of the ſaid 


(«) Plowd. 452. (5) cio. Jac. 2. () Flowd, 377 i 
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uity were paid to Sir Henry Nevill at the * receipt of the ex- Tu King 

begue, by tae hands of the treaſurer and the chamberlain, SR. 

Firſt, I grant that thoſe lands were alſo under the ſurvey of the du Bui 
court of augmentations ; but that, I conceive, makes nothing Catz. 
againſt me, for the reaſons before · mentioned. GY 

There are ſeveral other records which have been already quoted, 
but I ſhalt not trouble you with the repetition of them. I ſhall 
only mention ſome few which 1 think have been omitted; as, in 
Trinity Term, in the firſt of Queen Mary, Roll 126. ; in the 
ſecond of Elizabeth, Roll 145. ; Michaelmas Term, 13. Ducen 
Elizabeth, Roll 347. ; Hilary Term, 1 3 Blizabeth, Roll 143-3 
Eafter Term, 1. 2, Roll 108. In theſe records it Money iffung 
appears, that money iſſued out of the exchequer by order of the out of vnn in- 
court of exchequer; and it is highly reaſonable that they ſhould ? ten. 
haveſuch apower. Suppoſe the king purchaſe land that is c — 
with a rent, the king muſt take the land together with its burden; 
but in ſuch caſe it would be too hard to drive the grantee of the rent 
to his petition of right to the king; no, certainly he may come to 
the court of exchequer by way of petition to the barons, who may 
give him relief, | 

It has been objected, that many are into the 
exchequer can never be taken out, Reg. 193. But if this be true 
in a general ſenſe, that none of the king's revenues that are t 
into the exchequer can be paid out, it would deftroy all annuines, 
rent-charges, and other payments, which the crown is obliged to 
make, It is true, if a man be outlawed in the king's bench, and 
the party's goods are ſeized into the king's hands, and then the 
outlawry is reverſed, there can be no reſtitution (a). The reaſon Reftitutien of 
of this is, for that the court of king's bench cannot ſend a writ to aua nn. 
the treaſurer ; and the court of exchequer have no record before gr. TI 
them to iſſue out a warrant for a reſtitution. So if an attainder be 
reverſed, the mean profits taken into the exchequer cannot be re- 
ſtored for the ſame reaſon ; and alſo for that the king cannot be 
made a diſſeiſor, and the ſtatute gives a remedy only as to parlia- 
ment, 

There remains after all a great objection, had it any weight, 
and that is, Cui bono ; If the patentees ſhould have judgment for 
them, what will it fignify, if they cannot come at any money ? 
As to this I do think, that as ſoon as the writs ate delivered to the | 
officers of the exchequer, I mean the treaſurer and chamberlain, [ 62 ] 
the property is altered, and the officers become debtors to the a gion of debt 
parties, as appears by 2. Hen. 7. So as ſoon as a fieri facias is on a likrate, 
delivered to the ſheriff, and upon it “ goods arelevied, the property and why. | 
of the goods is altered, and the ſheriff becomes a debtor to the Ante, 13, 14. 
_ So an action of debt will lie upon a {iberate; and ſo it 48. 
as been adjudged, f Skin. 257. 
I ſhall only obſerve one thing more, and ſo conclude, and that . 32% 333 
is m anſwer to my brother who argued laſt ; for he ſtruck very 2. Saund. 47+ 
hard at the judgment given by the barons. He thought that it 344. 


() But ſeg Cro, Eliz. 228. 2, Vern, 312, Bund. 105. 
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Tus Ke was very erroneous, and therefore void; but, with ſubmiſſion, 1 
againſt. take this jud t to be as well as it can be: and whereas it is 
2 v5 on; ſaid in the judgment, that the money ſhall be paid dy commiſſioners 
Ca. and chamberlain of tae treaſury, it muſt he underſtood of the receipt 
of the treaſury, and not of the lord high treaſurer, which office is 

long fince expired. 


As for the levying of the tallies mentioned in the judgment, it 
does. not hurt Ys at moſt but ſurpluſage. But that which | 
inſiſt on is, that though this judgment, in reſpect of form, or any 
material point of it, ſhould be erroneous, yet if your lordſhip 
ſhould be of opinion in the two firſt points with me, you will then 
give anew judgment, ſuch as the court of exchequer ought to have 

iven ; for that is the law of this place, as appears by 31. Edw. 3. 

this laſt point was fo ruled upon a debate in the houſe of lords, 
and was the caſe of The King v. Sginthell, in the thirtieth year of 
Charles the Second. 


So that upon the whole IAM oF OPINION, that the judgment 
given by THE BARONS ought to be affirmed. 


But — rs" ns Keeper, was of opinion to reverſe ' 
the judgment, and accordingly it was reverſed, The ground u 
— his opinion "44 that the parentees had not N 

proper remedy by PETITION to THE BARONS, who have no power 

or controul over the king's treaſury, &c. and that their only remedy 

was by PETITION to THE'KING himfelf. He inſiſted much upon the 

fame reaſons and grounds which *"I'xzBY, Chief Juſtice, went on (a), 


. (=) Sorns, Lord Keeper, diſtin- qurn chu, was reverſed, and the 
guiſhed bimfeif uam this »ccafion by one judgment of rut couRT OF Excut. 
- of the moſt elaborate arguments ever de- cpu affirmed. 11. St, Trials, 137. But 
p livered in Wes TN rte HALL, edit. it was enacted by 12. & 13. Hill. 3. 
2 1733. in 4. ; but a majority of the c. 13. f. 15. That in lien and diſcharge of 
Jodges who argued in the exchequer © the perpetual annual payments, and of 
chamber we:e unanimouſly of opinion on * all arrears thereof, granted by Chark; 
the firſt point, tht the grant cut of the © the Second out of the hereditary ex- 
- exciſe was good, and a majority of them * cife, the ſaid exciſe ſhould be charged 
concurred with Hot r, Chief Jelic, „ with the payment of three per cet, 
agairft the opinion of Tarn and Lonp - © per aue on the principal ſums due 
S- MAS, that the perition to the barons © to the reſpective patentees, ſubject to 
of the exchequer was the proper remecy. .** be redeemed on the payment of 4 
A queſtion therefore was made, Whe- © ty of the principal ſums mentioned 
ther the opinion of the majority of tb © in their parents.” The moiety of this 
Judges ſhould i]? or, Whether debt doe to the bankers amounted tothe 
they were mere efſiffants to the Lone ſum of 664,263). By the ſtatute of 
II SAS Us and Lon Kanry n And 3. Geo, . c. 7. this ſum was provided 
on this point being referred to vun for to be ſubſcribed into a joint ſtock of 
Twritvs JupGrs, ſeven againſt three annuitics at five per cent. per an, te- 
be ld, that the Leno IAF AUA and Ceemable by parliament, and trareferable 
Lond Kiri were not concluded by at the Bank. Many of theſe debts, how- 
the opinions ot the Judyes, and therefure ever, remained unclaim=d, and in the year 
that the Loxo K Are there being no 1726 there remained in the exchequer the 
Leap Txrtasum 2) might givejudgment ſum of 10.7251. 56. 3d. which had bern 
in this cafe according to his own opinion; reſerved to anſwer the annuities on ſuch 
and accordingly Lon Sour xs reverſed unclaimed prezTs. By 13. Gee. 1 
the judgment of Tux cor oF Fx- c. 3. the ſaid ſum is directed to nuke: 
CyrQVan. But the caſe was aiterwards part of thefiaking fund, and to be applict 
carried by writ of error into Parliament, towards the redemption of the annuities, 
when the judgment oſ the court of x cut as directed by the ac 
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* Buſh againſt Allen Les! 
| againſt . 8 Caſe 23. 
HE point is this: A man deviſes to Fane Shore, the wife Ii a teſtator ge- 
of. 8 the iſſues and profits of certain lands to be paid viſe tbe Mer 

by his executors. | and profes of 
| certain lands to 
The queſtion is, Whether this be a deviſe of the land to her for bis wife, to be 
life; or whether the executors ſhall receive the profits to the uſe of td & br by 
the deviſee? 27 de executors 
Hor r, Chief Juſtice. * To be paid by the executors to her wall take the 
„„ ſhould have nothing to b. u . 
do with it (a). Why ſhould riot this be a deviſe to the executors rents and profits 
wife,—S, C. poſt. 101. 8. C. f. Salk. 228. 8. C. Comb. 375. Yelv. 73. 8 
1 * E wet r - nh Lot. 824. 3 Lev. 
346. 4. Tem Rep. #9. 7. Cowp. 43. 299. 1. Rep. 


(«) A teftator deviſed lands in truſt notice of the death of the daughter's hut. 
to pay the rents an profits to his daughter band, in which codicil be ratified and 
{whoſe buſband was then living) for her 'confirmed his will. And it was held, 
life, notwithſtanding ber coverture, and that the intention of the teſtator clearly 
not to be ſubjetF to any controul, Ic. of was, that his daughter ſhould enjoy the 
ber buſband, nor liable to any debts eſtate free from the controul of any huſ- 
which he bad or h contract ; after- band, Beable vw, Dodd, 1. Term Rep. 
wards the deviſer made a codicil, taking 193. 

for 


Michaelmas Term, 7. Will. 3. In B. R. 
bei for her life, upon truſt to pay the profits to her? And this is fully 
againſt r of witich N 


Arzx. wholly. 


RoxEBY ice. i 
[6410 * : intended to exclude him. I rely upon the caſe of 
[ Griffith v. priory A man poſſeſſed of * a term for years of 


deviſed the profits thereof for ſo many years as he ſhould 
live; and after he deviſed the profits thereof to twenty of his poor 
kindred ; and that after the death of his wife the lands ſhould be let 
by the advice of his overſeers, and the rent diſtributed to his faid 
; and made his wife executrix : OP 

in the exchequer chamber, that although a deviſe of 
Jolge in he exchaquar cha if there be no other circum- 
caſe, yet becauſe the deviſor had declared that the por 
not have the property of the term, and he had ap- 
pointed a leaſe to to be made for rent, the executor had the term upon 


"ke x I think the ſubſequent words make it 4 deri 
to the executors in truſt for the wife. 


Nous rap for the defendant, HoLT, Chief. Jas diſſen- 


* 


82 753. that it was a deviſe of the land to the 
(6 Salkeld fays, that Hor v, Chief wife, But the other Judges were of a 
Fuſlice, ſeerned ſtrontzly to incline, that contrary opinion, 8. C. Comb. 375. ; 
the executors were truſtees for the wife, and in Trinity Term, Bl. Ill. 3. Judg- 
8. C. 1. Salk. 233, It appears, how- ment was given for the defendant. 


ever; that be was afterwards of opinion, 
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Lady Gerard againf Lord Gerard. Cie 
JADY GERARD brought a writ of dower, and demanded the . — — 
third part of a capital meſſuage called Bromley Hall. 1 2 


The defendant pleads, that time out of memory it had been called lar family, al- 
as well by the name of Gerard's Bromley as Bromley Hall, of which Rong: it ns 
Sir Thomas Gerard, Knight, was, in the firſt year of James the poſfemon be- 
Gerard, of Gerard's 22 
with his family in the faid capital meſſuage; and the ſaid meſſuage J. i not con- 
then became caput 8 and derives the title of the — verted into caput 
and barony to hi 


if ſhe be endowed of it, and avers, that he had aſſigned to her created « led ; 
a third part of his other lands, &c. 3 
* 

8 baronet, 
The demandant demurs generally. yo 


The of common pleas gave judgment for the demandant; ſhall ill have 


CouNyEL for the plaintiff in error. With ſubmiſſion this is an pital manſion- 
err judgment. he reaſon of the judgment in the common Woue. 
pleas was, that now there is no ſuch thing as caput baroniee ; but 1 [ 65 ] 
hope to prove there are at this day many capita baronie, and that 
they are exempted from dower : and this appears in the Fir, . S. c. 3. Lev. 
tute (a), Bratton (6), Fitzherbert (c), the Year Book il rit- 22 1. Sal. 
ton (e) and Dugdale (f). Of the capital meſſuage the wife ſhall 54. 253 
be endowed, ſi non fit caput comitatis froe baron ; and that this 5.©. Hole, 260. 
privy is perſonal appears in the Inſtitutes (g, and in Selden (h). S.C. 1. Ld, 
ancient way of creation of barons is altered : the king ſeldom "x * Ent. 
creates a baron, and gives manors, &c. ad ſuſtentandum nomen et 342. . 
onus, VIZ. to give him lands to hold of him in chief, but grants an S. C. Comd. 352. 
annuity. It is objected, that where a woman is once entitled to 5. C. Skin. 592. 
dower the king cannot deprive her of it, yet he may do it obliquely 5. C. 12. Mod. 
by this means of making a barony : ſo the king cannot exempt a 8 Ent. 
man from arreſts, or being on juries, yet he may create a man a 56. 
nobleman, and then he ſhall be exempted from all arreſts, and from Co. Lit. 30. b. 
| ſerving on juries. ANOTHER OBJECTION is, that ſhe ſhall have 3 b. 
an equivalent; but indeed that I take to be abſurd, for either ſhe has Qiang. id. &. 
aright or not; if ſhe has a right, then there needs no equivalent. Bro®t. Bb. 2. 
As tor the recompence ſhe has in lieu of this dower, ſhe has the fol. 92,93. 56. 
honour of being @ countefs ; and there are many women in England Brit. cap. 101. 
would be contented to loſe a great part of their dower to be made 203. p 
counteſſes. Flera, lib. 8. 
cap. 22, 22+ 
- Com. . % Dower”? {A.$.). Co. Lit. 9. b. 16. b. 4. 1 10 123. 
— 9 He 7. 1. Bro. 2 — 102. Cro. Jac. 18. SV Boe OT OP, 


(a) Co. Lit. 31. (F) Dugeale' s Summons to Parlia* 
| 8 Brat. bk. 2. 93. meat. 
A "_ Abr, * Duwer,” 80. (g) Co. Lit. 16. 2. Inſt. 9. 
4 Ha. 3. 7. (£3 Selden's Tit, Her. £52. . 
„ 243; 332.357 


$0.7 | But, 
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Lr But, SECONDLY, I take this j to be ill, becauſe of the 
double amerciament that is laid on my Lord Gerard; and for this 
Lonp Gznand. | rely on Specat's Caſe (a), that one not be twice amerced in 


$kio. 592. Watonr, Serjeant, 2 contra. By theſe pleadings it is not 
: ſhewed how this houſe was made caput baroniæ ; ſo that your lord. 
ſhip may j it to be ſo. It is ſhewed, that Sir Thomas Gerard 
was made a — — — made; 
| and that there a baron without a barony appears in Macxa 
— 2 reren no 
berony- lief, unleſs he have a barony. The legsl conflicaten efabanepe 
* 3 When the king creates certain lands to be a * barony, and they 
[66 were CASTLES fit for the defence of the realm. It i 
very ſtrange, becauſe S:r Thomas Gerard was made a baron, 
that theretore his houſe muſt be a barony, and that his wife muſt be 
deprived of her third part of it, to which ſhe had once a good title, 
Core ſays (c, - the wife ſhall be endowed of all meſſuages, and 
this is one. As for the indecency that the wife might convert her 
third part to an inn, or introduce inmates, &c. the fame may be 
faid of 2 commoner, 1 jection. As for the 
authority of my Loxp Core, in his Fig Inſtitute, it is not his 
own opinion, but'only cited as the opinion of thoſe ancient authors, 
$. Hen. 3. fl. 2. It is faid in the comment on Macna CrarTaA, that the wiſe 
. „ ſhall have her quarantine in the chief feat of her huſband, mii ſit 
. Hen. g. c. 1. caſtrum, or caput baronie ; ſo that they are the ſame, for their chief 
ſeats were frequently caſtles, and in ſuch caſe ſhe ſhould not have 
been endowed ; but where ſhe ſhall have her antine there ſhe 
ſhall be endowed : that is a rule. — As for the double amerciament, 
itis true a man ſhall not be twice amerced for the fame thing ; but 
here the demand is of two ſeveral things. Fs, Of the hundred 
and rents, upon which * even was preſently given. SECONDLY, 
For the houſe ; and upon this my Lord Gerard has ſpecially pleaded, 
and we have judgment on the demurrer to that ſpecial plea. I pray 
judgment may be affirmed. " 


Baronies,what? HoLT, Chief Juſtice. What is the It is not becauſe 
Fade Lib. Feud 1 0 ory £44 Baronies were anciently out of places. A 
1 © barony is when the king gives lands or rents to the he 
Tit. 39. - deſigns to make a baron, and thoſe he is to hold per bareniam; 
Sed, Tit, Ho- and in ſuch caſe ſomething might be ſaid to exclude a woman from 
pour, bbo- 33+ dower ; for there were caſtles alſo generally granted to do ſervice 
* to the king: but indeed ſince the time of Richard the Second, that 

barons have been created by patents, there have been few baronies 

made. Then how can this houſe be made a barony that was 


always in the family of the Ge-rards ? and here it was no caſtle 


(s) 3 Co. 58. (5) Mag, Char, Cap. 2. 2. Inſt. 9. (Gon. « Dower.” 
RoKEBy, 


- -— -t 


£4 ww on cure _ o«@ 9 | = 


* el 
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oKEBY, Fuftice, When a barony was ancient! anted, Lavy OA 
9 was 2 yh with a territory alſo granted. Sudpate there 24if 

be a barony of Stafford, and all the houſes in the towa of Stafford LonpGzaaArDe 
belonged before to the new baron, which houſe ſhall be called caput , 6 
baronice 671 


Hor r, Chief Fuftice. As for the double amerciament, there 1n dower, it 
may be ſeveral amerciaments for ſeveral offences: The reaſon of juds nent be 
the amerciament is the delay, and if the defendant come in at the 1 
firſt day, it muſt be entered of record or it ſignifies nothing. Sup- ,,,c./5, and on 

e there be an action brought on two deeds, and non eft factum demarrer, a mi- 
E ended to one, and a ſpecial plea to the other, and judgment be ſericerdis may | 

iven for the plaintiff in both caſes, why certainly here ſhall be, A an 
— 2 if they enter ſeveral 3 ents. It is true, if they ; drnents. * 
enter but one judgment, there ſhall be but one capiatur (a). So it 

is of actions of aſſault and battery againſt two, here che one juſti- 9. 1 = 


hes, and the other confeſſes the Action. ren 352. 
Wo. | „Leon. 186. 
The judgment was affirmed. . Roll. . 


218. 1. Salk. . 54. Skin. 593. 2. Saund. 296, 4. Com. Dig, vo. 708. 2. Bac, Abt, 
$124 513. | 
(a) See 16. & 17, Car. 3. c. 8. ſ. 1. & 4. and 4. Ann, c. 16. f. 2. 


Winchurſt againff Maſely. | Caſe 25. 


Me. CARTHEW moved for leave to quaſh his own writ of a wit of ere 
error to reverſe a fine, becauſe one of the parties to the fine was to reverſe a fine, 


omitted in the writ of error. | in which one of 
the parties to the 


HoLT, Gy Fuſtice, We cannot do it. How can we take fine is omitted, 
notice of any thing but what is on record? We cannot quaſh it on . 3 
a foreign ſuggeſtion. There was a caſe in PEMBERTON's time, gy not toe the 
where a fine was levied by three, and two of them brought error to plaintiff in er- 
reverſe it, perhaps the other had nothing in the land, and it was ror quaſh his 
reverſed. — a 


But this is to be conſidered, that if a man be intitled to he tenant cauſe, and then 
by the courteſy, and he joins in a fine with his wife of thoſe lands; n payment of 
whether his title to be tenant by the courteſy is not extinguiſhed if? | 
the fine be reverſed after her death. Indeed, if the fine be reverſed 5 C. Holt, 271, 
in her life-time, he may have a new title: if the huſband make a. ay, 
feoffment on condition of his wife's land, and ſhe dies, and then the 1. 316. 
condition is broken, ſhall he be tenant by the courteſy ? 5. Com. Big. 

Tux you cannot have any cots if the party enter a nen prof. ; 28 
for the ature 3- Hen. 7. c. 4 55 coſts on a te rit of — — Is EA 
when it is in dilatione executions (a). | Sera. 139. 


(a) But now by 4. & 5, Lan. c. 16. * the defendants in ſuch error Mall 
f. 25. in order to prevent the great vexa- recover, againſt the pl intiff iſſuing 
tion of ſuing out CefeRibe writs of er- out ſuch writ, his cotts as he ſhould 
4s it is enacted, that upon gua/bing ** have had if the judgment had been 
5 any Writ of ecror for variance from * affirmed, and to be tecovered in the 

the original record, or other delect, „ fame manner. 


Vox. V. F We 
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Wrxenrsesr We cannot let you gu it: but let them ſhew cauſe a you 
ganff ſhould not diſcontinue (a). Writs of error are rarely Aa 
Maskxr. hut ſometimes they may be. 
(a) By $. & 9. Will. 3. c. 11. ſ. 2. © writ of error diſcontinued, or the plaig. 
4% If judgment (hall be given for the tiff become nonſuit therein, the de. 
© defendant in any action, and the © fendant in error ſhall have judgment 
' « plaintiff ſhall ſuc a writ of error, and ** to recover his coſts.” Sce 3. Com, 
£1.52 « the judgment ſhall be afficmed, or the Dig. Colts” (B.). 
1 68 1 | 
Caſe 26. * Daſhwood's Caſe: + 
„ Error e, PER CURIAM. In debt ona judgment obtained in the court 
ing“ Pied I of king's bench, © a writ of error po in the exchequer 
9 chamber, is a good plea in abatement (a); but if the defend; 
ment. conclude, © nn debet reſpondere quouſque,” it is not good, for we 
1. 84. 236 have no re-ſummons. 


253. Pal, 187. zor. Ray. 100. 1. Lev. 153. 2. Mod. 194. Corab. 43. 199. 211.219. 229, 
132. 435. Skin. 388. 390. Carth. 200. 

(a) Bur ſce Syms v. Tyms, 1. Show, termined, Fafwell v. Store, 4. Burr, 
98. and Rovenhoffer v. Lenthall, 2454. ; Greble v. Abbot, Cowp. 92. ; 
1. Show, 141. that in this caſe «© a writ Entwiſt v. Shephe:d, 2. Term Rep. 58. ; 
« of error depending cannot be pleaded Chriftie v. Richardſon, 3. Term Rep, 
in abatzment ; but the Court will, ac- 78: Pool v. Charnock, 3. Term Rep. 
cording to the circumſtances of the caſe, 7g, ; Evans v. Gilbert, 3. Term Rep, 
ſtay the proceedings in the action on the 436.—Aond ſee the caſe of Dighton v. 
judgment until the writ of error be de- Granville, 4. Mod. 248. 


Caſe 27. . | Lewſly againſt Budd. 


If a ature di- , g i [Te 10 
—.— „ This caſe ſtands for the [reſolution d 
within the bills < 

of mortality o It is on two orders grounded on the ſtatute 2. Vill. & 0 
— ern _ c. 8. ſ. 8. and 9. for ſcavengers rates for cleanſing the e 
the ich, be, Newington. One order ſtates that all the inhabitants ſhall con- 
not only thoſe tribute to it ; the other ſtates, that only thoſe that live on the pave- 
inhabitan:swho ment ſhall contribute: and the queſtion is, Which of them is good? 
e - thejtrect* We are of opinion, that all the inhabitants ſhall contribute; for 
dat bag whoſe though It may be thought hard that they ſhall pay any thing towards 
houſes tind on the pavement who do not live on it, yet the words of the ſtatute 
the djoin'rg are fo ſtrong that it lays the charge on all the inhabitants without 
roads, net pavd diſtinction ;. and where the ſtatute does not diſtinguiſh, we have no 
= TED * power to do it. Now in Newngton there is a ftreet that is paved 
ny” contri. and a great part of the town that is not, and there are ſeveral of the 
bute to ſuck ex- pariſn that live out of the town, and yet t ey are all bound to contri- 
pence. bute. Beſides, they that live on the pavement are bound to pave 
5. C. 1. Salk. 356. 8. C. Skin. C43. 8. C. Holt, 506. 2. Saund. 423. 2 Inſt. 657. 50% 


2. Rol. 289. Cro. Eiiz. 659. $43. 1. Bulſt. 20, 2. Rol. Rep. 262. 5. Co. 67, 1. Mod. 7; 
J- Leon. 208, . Sid. 218. Yolt, 393. 
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their own doors: Then they are not exempted from repairing the Lzwet r 
highways ; and therefore it is as reaſonable they ſhould repair the againſt 


pavement of which they have the benefit; and an indefinite propoſi- e. 
tion is equal to a general one. Then the ſtatute appoints, & that 
« they who do not live on the pavement, as well as they who do, 
« thall ſettle the rates; and therefore it is reaſonable that they 
ſhould contribute to their own rates. Then the penalty of 
the ſcavenger is given to the overſcers generally. How this would 
be on the ſtatute 13. & 14. Car. 2. C. 12. we canaot tell ; but on 
this ſtatute all the inhabitants ought to contribute towards the 
cleanſing of the pavement : And therefore one of the orders is good, 
and the other is bad, and ought to be quaſhed. i 
| 1691 
* Walker again Slackoe. Caſe 28. 
1 id Awrit of error 
FOX OF NOR HO Spy to the firſt judgment did * 4 — 
of the parties to 


Hol r, Chief Fuftice. The queſtion is, Whether this writ of de fra judg- 
error be amendable? It appears here, that the writ of error is wan ep 
not good, for all the parties to the firſt judgment ought to join in not amendable, 
error, and it appears they have not done fo here; for it not being although the 
{aid that he who is omitted is dead, the writ of error is ill. But omion be the 
{:ppoſing that this is only a miſtake of THE CURSITOR, the queſ- unn 
tion is, Whether it be amendable ? And we are of opinion that it is 
not, becauſe this is a writ to reverſe a judgment; and the ſtatutes 5- C. ante, 26, 
were only made to amend writs for the ſupport of the judgment; a 
and fo is the ſtatute 8. Fen. 6. c. 12. | 28 Garth, 


367. Vide 1. Sid. 104. 138, 139, 193. I. Lev. 99. 3. Co. 2. 1. Mod. 153. 


But if this fault were amendable, yet we think it muſt not be at A defective 
the motion of the defendant ; for no man can pray to amend ano Vit of error 
ther's plea or writ: he may take advantage of it, (Gn cannot pray eres” 5 = 
to have it amended ; for every man may ſue or plead as he thinks motion * * 
fit, but this would force him to ſue in another manner; and it js detendant in er- 
not within any of the ſtatutes. ror. 

8. O. Holt, 54- 8. C. 2. Ld.Ray. 71. 


The ſecond point is grounded on the reaſon in Blackamore's Amendments, 
Caſe (a). They have power of amendment in affirmance of when they tend 
judgments, And in no caſe whatever did the Court amend to ſet arenas, f 
aide a judgment, but only to ſupport it; and that was the deſign ut be less, 


of all the ſtatutes. ** 
. Mei. 276. 
By THg Court. Let the writof error be quaſhed (5). 283. — 
(a) 8. Co. 158. b. (6) See 3. Ges. 1. 13. Ante, 7. netis, 


F 2 Chamberlaine 
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Caſe 29. Chamberlaine againff Hewſon. 


1 THE CASE here was thus: Mrs. Hewſon, the wife of Colonel 
3 Hewſon, ſued the plaintiff Mrs. Chamberlaine in the ſpiritual 
ſuit againſt a Court for adultery with her huſband, and had ſentence there, and 
woman for a- recovered eighty pounds coſts againſt her. Then Mrs. Chan. 
dultery with ber herlaine procures a releaſe of Colonel Hewſon under hand and ſeal; 
3 — which the wife proſecuted her in the court chriſtian 
buſband dn for the coſts. Upon which it was moved here for a prohibition, 
but if the 22 , that the eccleſiaſtical court had no conuſance of this 
2 in the of — | 

939 _ courts # WRIGHT, Serjcant, argued, that no prohibition ought to gg 
9 4 to the ſpiritual court, for 3 had conuſance of all = 4 — 
aprobibitiertball and that it was a rule in law, Uki cognitis principals, ibi cogmitis 
gos except it ap acceſſarii; fo that it is not material whether the releaſe be good or 
_ not? but the point is, Whether this Court will think fit to meddle 
to whe inflicur. With it, fince the original cauſe is cognizable by the ſpiritual court? 
ing of her ſuit There is a caſe (a) where a releaſe was likewiſe pleaded in the 
againſt the ad ſpiritual court, as it is here, and a prohibition was denied; and if 
tereſs, was ſepa- jn ſuch caſes the huſband's releaſe ſhould be good to bar the wife of 
_ TG her coſts, all ſuits ofthis nature would be cluded; for it is the coſts 
huſband, and that are reckoned the moſt grievous puniſhment in this court. 
allowed a . There are but two forts of puniſhment there, penance and colt; 


S.C. x. Sa. and the penance too may be diſpenſed with for money. | 


215. SIR B. SHOWER 2 contra. We hope that a prohibition ſhall go, 
S. C. 22. Med. fince the eccleſiaſtical court has refuſed to allow this releaſe, which, 
8.0. ag. with ſubmiffion, _ 4. not to do; for the coſts, as ſoon as they 
S. C. 1. Ld. are paid to the wife, belong to the huſband ; and therefore he may 
Ray. 73. releaſe them before they are paid. So the rule put by Ms. Szr- 
3. Roll. Rep. jEANT is fallacious ; for in many caſes they cannot proceed in the 
#5 _ Piritual court, though the original cauſe be within their juriſdiction. 
—_ *. Sois Goodwin's Caſe (5) : An executor enters into a bond to pay 
x. Sid. 246. 2 legacy; he is ſued in the 

2. Stra. 1167. executor pleads pa t accor 


2 court as for a legacy; the 
. ing to the bond; they would not 
— 2 allow the plea ; a prohibition was granted; for the executor by 

” iving bond for payment of the legacy had extinguiſhed the legacy: 
Ks e. — 2. it merely a debt at common law. A wife divorced cauſa 


Aa 
— 


1. Bac. Abr. 
211, 290, adulterii of the huſband ſues in the ſpiritual court for a legacy (c); 
3- Bac. Abt. the defendant plezds the releaſe of the huſband made after the di- 
25. At. vorce, which was difailowed in the ſpiritual court 3 and a prohibition 
— 2 was granted ; for this releaſe was good, for they remained man and 
Hullock on wife notwithſtanding the divorce (d). Therefore we pray that the 
5 | prohibition may ſtand. 

; 13. Hor, Chief Fuftice. After that rate they ſhall try the vali- 
nd 5p ”— dity of letters 222 and of feoffments, &c. if they have conuſance 


2. Salk, $551. 
1. Vent. 220. 8. Mod. 386. «5. Co. 31. Cro. Ez. 582. 
146. Cro. Jac. 217. 666. Carth. 152. 1. Salk, 115. 


() Roll. Abr. e Prohibition,” 3co. 
(5) Yelv. 39». 


Carter, 55. Ray, 115. 1. Sid. 8g, 


(e) Stephens v. Totty, Cro. Eliz, gob. 
(4) 2, Roll. Abr. 292. 301. 


ngen 


e rern a __ 
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of the original. Indeed, if they make an ill eonſtruction of the law, Cnannrn- 
we prohibit chem; ſo if they will not allow a releaſe unleſs proved , 
by two witneſſes, we would prohibit 6 them; as in the caſe of = 
Shatter v. Friend (a). The ſpiritual court are confined within 8 
their compaſs, and if they go beyond their line, we will fetch them · Mo. 6g. 
back by a prohibition; under that notion of 1b; cognitio prin- 

cipalis, ibi cognttio acceſſarii, they may do as they pleaſe, and ſo 

ſubvert and deſtroy the common law. Indzed, if the ſuggeſtion had 

been that they refuſed to receive this plea, it might be ſomething. 


RokKEBY, Juffice. Six BarTHOLOMEW SHOWER, your ide 2. Lev. 


client does not deſerve any favour; but ſhe muſt have juſtice. _ _ 1 


At another day, this matter being again ſtirred, 1 115, 
HoLT, Chief Fuftice. If a feme covert ſue ſole in the eccleſiaſti- 
cal court for defamation, as ſhe may if the cohabit with her huſ- 
band, he may releaſe the coſts; but if they are divorced d menſd et 
thoro, there in ſuch caſe, or of incontinency, &c. he cannot releaſe the 
coſts ; and the reaſon is, that if they are divorced d menſd et thors, 
the huſband allows his wife alimony, and the colts of the ſuit are 
out of the alimony ; and therefore he cannot diſcharge one more 
than the other. Aera Caſe is the very ſame ( and the ſame is 1. Salk. 173. 
in Bulftrede (c) : Baron and feme divorced cauſa adulterii d menſa et 
thoro; the feme ſues in the eccleſiaſtical court fole againſt one for 
ſlander; fentence is for her; the huſband releaſes : f actions, and 
this very ſuit, &c.; the defendant pleads this releaſe in the eceleſi- 
aſtical court, which was difallowed, yet no prohibition was granted: 
in caſe of a legacy aliter, yet if the ſuit be there for a legacy deviſed 
to the wife, which is originally due to the baron and feme, and is 
not a part of the * may releaſe the ſuit and alſo the coſts, 
becauſe he may diſctarge the principal. My opinion is, that there Comb. nog. 
ſhou'd be a prohibition in this caſe. But here you fay alimony is 44% 
ſentenced to Hewſon's wife; prove that, and then it is in our diſ- * 
cretion not to grant a prohibition ; as if it be ſuggeſted, that the 
party is cited out of the dioceſe, we prohibit them; but, on proof that 
it is upon requeſt to the archbiſhop, as is the exception in the ſta- 
tute 23. Hen. g. c. g. we can ſtop the prohibition. 
(a) 3. Mod. 283. 1 Show. 158, (65) Motteram Motteram, 2. Roll, 
172, Conib, 160. 2. Salk, $47. 301. S.C. 1. Roll. Rep. 426. 
Carth, 142. | (e) 3. Bulſtrode, 264, 4 ] 
2 
Pullen againſt Palmer. ad 


Trinity Term, 6. Will. & Mary, Rell 179. 


CCARTHEW. This is on replevin, in which the defendant If a rent-charge 
avotos in his own right; and it appears that B. aſſigned a rent = 1 to 

to thirteen, four of whom are dead, and the defendant * is one of the 2 C. de > 
A. diſtrain for rent arrear, and aver the taking ſolely in his own right, the action, on demurrer, 
ſhall abate z for although a jointenant may diſtrain alone, he cannot avew for the whole, as in his 
own right, but ought to make conuſance for the reft : Sed ure, If in ſuch cafe the Court will not 
grant à yeplcader, <S, C. Poſt. 150, 8. C. 3. Salk, 207, 8. C. Carth. 328. 2. Lot. 1211. 
Ante, 25 Poſt. 73. 141, 2 Lev. 228. 1. Salk. 444+ Thomp, Ent, 204. N 3. Bac. Abr. 216. 
| F 3 | | nine 


* 
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Puri nine ſurv vors, and avows the taking the diſtreſs inhis on right becauſy 
the rent is arrear, which he cannot do; but it ought to be in his own 
ALMER- right and as bailiff to the reſt, and they ought not to have ſevered, 
NorTHEY. his is but form. If we had avowed for a ninth 
part, it had been ill in ſubſtance, becauſe there is no ſuch thing ag 
2 ninth part; but on this ſpecial matter thewn in the avowry, it is 
but form, and one jcint-tenant by law may take the whole profits of 
all the reſt, and his diſcharge of ic is good (a). Payment of rent to one 
- joint-tenant is good. A rent-charge was granted to a feme ſole which 
was arrear, and the married; and the ayowry ſup twenty pounds 
to be in arrear, not paid to baren and feme, an A 
CarTHew. One jeint-tenant cannot diſtrain for all the rent 
alone, for they muſt all join in avowry, and ſo muſt tenants in cum. 
mon even for damage-feaſant. 
a RokE Ev, Zieh It ſeems to be but form, for one joint- tenant 
may take all the profits. | 
Hor r, Chief Fuftice. If all ought to join, then it is not form b 
ſubſtance ; . can that 1 499 in the ſame age 
it was arrear. But the queſtion is, Whether they needs muſt join? 
All the entries are, that they do join not as bailiff to the reſt, but as 
Joint=tenants; and he avows the taking of the rent as in lands liable to 
the diſtreſs of him and the reſt. If he had faid, *ro his diſtreſs only,” 
it had been bad; becauſe the rent is not due to him only, but to him 
and the reſt: but he need not avow as bailitt to them, for he needs 
no authority from the reſt to diſtrain, but he may do it by law; and 
ſo the defendant has avowed here as in lands liable to the diſtreſs of 
himſelf and the reſt. — One jeint- tenant may diſtrain for the whole 
+ ] in point of intereſt, and not have any authority from the reſt as 
[ 73 bailiff, for then he is torender an account. — f 


In replevin, iI CAR TRW. Then it is not ſaid through the whole record, that 
oo 2 they were /eljed in fee ; but it is only, generally, that they were tcifed. 
grantedto* bim HOLT, Chief Fufiice. They ſhould have faid ſo; for though by 
Land his heirs,” intendment, (ſeiſæd may be taken to be © in fee,” yet they oughtto 
NR n ſhew it: but, however, this here is well cnough; for you ſay the 
—— rent * was 8 to them and their heirs, and that they were 
a ſeifin i fee. ſeiſed of it, which muſt he underſtood in fee. | 

Caith, 9. 10. Co. 34. Lut 1316. F 


Canruzgw. Then they ſay the lecus in que is parcel of the 
tenements hereafter mentioned, which he ſacws to be in feveial 
Pariſhes, and does not ſhew in which pariſh the Ic is. 
 HoLT, Chief Juſtice. That is not fo well as it ought to be. 

At another day, i 

CaRTREw. As to the caſe of Wiſe v. Bellant (b), which was 
in replevin, the defendant avows, becauſe bis anceſtor was ſeiſed in 
fee, and let the land in qua, &c. for years rendering tent; and for 
rent due to him and his wife, he avows the taking; and 
on verdict for the avowant, an exception was taken in arreſt of 
(a) See Bowles v. Pcor, Cro. ſac. 282. 2. Co. 68. (5) c. Elz. 443. 


judg- 
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judgment becauſe the baron ſole avowed, and did not join the wife Puritan 
with him; whereas it appears, that the rent was due to him and his ga 
wife, and he ought not to avow in his own name only; but becauſe ran. 

he ſhewed the truth of the matter as it is, and did aver the life of 

the wife, and fo the diſtreſs well taken by him, the avowry was ad- 

judged enough: That was, becauſe the rent belonged to him; 

— if it had not been in the caſe of joint-tenants, it had not been good. 

Hol r, Chief Fuftice. Suppoſe one joint-tenant ſhould bring 
debt for rent, it appeared that the was alive, it would be 
bad. He may diſtrain alone, but then he muſt avow in his own 
right, and as bailiff to the other; and then the return muſt be ad- 
judged to him in his own right, and as bailiff to the other, in which 
caſe he is accountable to the other : but if we give judgment for Ante, 25. 71. 
him in this avowry, we muſt adjudge the return of the whole to 4. Bec. Abr. 
him in his ownright; and though payment to one joint-tenant is ſo 399. 
to the other, yet we muſt not give judgment for him alone, to have 
it all in his own right. 

I think the avowry ought to abate; but this being upon à de- Poſt. 27, 73. 
murrer, the queſtion is, Whether we ſhall give judgment that the 
whole avowry ſhall abate, and to begin de novo; or only that it ſhall 
abate, and there be a repleader ? 


PER CURIAM. "The avowry is naught. * 741 


* Reynolds againſt Oſborn. " Caſe 31. 

(COUNSEL moved for coſts on a verdict in treſpaſs, for breaking tn tre{pals for 
his cloſe, and breaking his ſoil, and one ſhilling damage given; © bre-king his 
for he ſaid it was not within the ſtatute of 22. & 23. Car. 2. c. 9. „ ce and 
which does not extend to voluntary, but involuntary treſpaſſes only; ., _ King = 
as walking over the ground. f plaintifr mall 
E cox TRA. There have been attempts to turn treſpaſi into caſe, de do more 
to get coſts; but no coſts ſhall be . f. this caſe . chan 45 — 
mage, unleſs the Judge who tries it certifies that the title was in de- jusge certify 
bate. I agree that if the defendant take away any thing, he ſhall purſuant to the 
pay coſts; but here was only a little digging ; if he had carried 22:23. Car. 2. 
away the foil, then indeed the plaintiff ſhould have coſts, 2 


free hold or title 
RoKEBY, Juſtice. I remember a caſe in the court of common was chiefly in 
pleas, where it was laid guad ſolum ſubwertit cum aratro, and coſts quettion. 
were allowed; and what difference is there in that from this? S. C. Can. 
Hol r, Chief Fuftice, Ploughing a man's foil is quite another 224 
thing. I he ſtatute extends to treſpaſs on the frechold, and not to any * . 
, 0 . 4s. 
treſpaſs on goods and chattels : it will be a hard matter for you to 2. Lee, 124 
get coſts here. In the caſe of per quod 23 amiſit, the coſts Comb, 324. 
are not there given for the battery, but for the degree of it, viz. the 399- 420. 


loſs of the ſervice (a). oy 5 
Is 1 . 9 


AbjoR NATUR. 0 Bull. N. P. 329. 
1. Stra. 577, 2. Ld. Ray. 1444. Salk. 193 3. Burr. 1282. 2. Black. 1151. Hullock oa 
Coſts, 66. 3. Com. Dig. „“ Coſts” (A. 3.) | 


(s) 1. Salk. 203.—And ſee alſo Rep. $54. 2: Ld, Ray. 837. 1. Bac. 
Batchelor v. Bigg, 3. Wilf, 319. 2. * Abr. 515. 3. Bac, Abr. 597, 
4 


* 


Caſe 32. 


The affidavit of 
per ons attainted 
of forgery, ei- 
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The King again Davis and Carter, 


DAVIS and Carter being convicted for forging a bill under the. 

ſeal of THE BANK OF EXGLAND, and having ſtood in the pil. 
ther at common {ory for it (a), were now brought up to the king's bench, and prayed 
la» or on 5. that they might be turned over to THE MARSHALSEA, becauſe 


pillory for an offence which is contrary to the 


Canning, who was convicted far a libel and ſtaod on 
ief Fuftice, and other Judges being there: and fo Aaru 


corn Sa the meriff of Londen oppreſſed them in NEWGATE, where they 
in evidence, were detained till they paid the fine, &c. and their own affidavit 

*[ 781 were offered to prove the oppreſſion. | 

HoLT, Chief 12 If a man has had an infamous judgment, 

8. C. Holt, and has ſtood on the 

'c LE og ON > faith, credit, and truſt of mankind, as forgery is, he cannot be a 
Ante, 15. witneſs in any cauſe (b). HALE ſays, if he has ſtood on the pillory, 
Co. Lü. 6. he cannot be a witneſs (c); but that is to be underſtood for an in. 
3. Lev. 426. famous judgment (d). But if a man be convicted for 4 libel, and 
— 5'+ has ſtood in the pillory for it, yet perhaps he may be a witneſs (e), 
x. Vent. 349% SHOWER. 
4 = $ 75 the WN was allowed to be a witneſs before the delegates, 
2. Hiwk, P. TrEBY, . 0 
ch 46. (. 19 Smith was an evidence in Croſhy's Caſe (F). 

Stra 1148, 
2 Will. oh 


T. dd s Praice, no opinion to 
nature of his offence; it was onl 
how to defend himſelf on his trial. 


37% 
G:!b. L. E. 


140. 


HoLr, _ Fuſtice. Aaron Smith was pardoned, and we gave 


is point : but for my part, I do not underſtand the 


or giving Stephen Cullege notes 


In the principal caſe, the affidavits were not read (g): but the la? 
day of the Term, THE Cour ordered the ſheritts to return the 
money which they had taken from them; and remanded them to 


NEwWGATE. 


(a) But this is now made a capital 
offence by 8. & 9. Mill. 3. c. 20.1. 36. ; 
by 2. Geo. 2.c. 25.and 31. (eo. 2. c. 22, 
ſ. 78. ; and ſer the 33 Geo. 3. c. 30. 

(5) Co. Lu. 6. b. See 2. Salk. 461. 
513. 689. 

(e) 1. Hale P. C. 301. 
P. C. 280. 

(4 Sex the caſe of Pendock v. Mac- 
kender, 2. Wilf. 18. : 

( Gilb, Law Evid. 139. 

(F ) Ante, 15. 

(g) An affidavit to obtain a rule for 
an attachment niade by one convicted of 


Jo gery has been refuſed to be read, Wal- 


ker u. Kearney ;; ute it is there ſaid, 
that the aftitavit of one Ch.irlewerth, who 
h deen convicted of f:rgery, was read 
to defing hin elf againſt a complaint, 
2 Stra 1148. ; and therefore the affida- 
vit of one couvicteg of perjury has been 
allowed on a ful to fet aſiq c « judgment 
againſt him o irregularity, Carter's 


Caſe, 2, Salk, 461, It is clear, how» 


. 


2. Hale 


ever, that the neſtimory of a perſon 
attaint-d of any of thoſe offences hic! 
come under the denomination of the 
crimen falſi, cannct be received to ſuppert 
a charge againit another, Co. Lit. 6. 
Salk. 690. 2. Hale, 277. 2. Roll, 684. 
Gilbert L. E. 139. 2. Hawk. P. C. 
c. 46. . 19. Caſes in Crown Law, 
ad edit. 349. 4. Term Rep. 440. ber 
it is now ſettled, that it is the infamy of 
the crime, and not the nature cr the mote 
of duni ent, vhich deſtroys the teſti» 
mony of the offender, Pendock v. Mac- 
kender, 2. Wilſ. 38. Therefore a ptr- 
ſon convicted of petty larcexy, and whip: 
ped, was held an incompetent wi neis 10 
a will, 2. Wil. 19. But as th: tra- 
portation inflicted on this effence dy 
4+ Geo. 1. c. 11. and 6. Geo, 1. c. 24 
did not, as in grand larceny, operate 2 
ſtature pardon, it is enacted by 31. Ge 4 
c. 25. that no perſon ſhatl bean in- 
© competent witneſs by reaſon & 3 
« conviction of peity larceny.” 


« AA + =«Y 
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Lewis againſt Maſters. Caſe 33. 


money in the garniſbee s hand, and it is condemned before any an intettate can- 
adminiſtration actually granted, it being at that time conteſted be- 2 by the cuſ- 
fore THE ARCHBISHOP, price. — 


Sis B. SHOWER. I take this manner of proceeding to be = 9 


Kr 


„ r 


there are two debts diſcharged by it: For if 4. be indebted to B. 1 C. L. 
and C be indebted to A. now C. ſtanding againſt B. in lieu of A. by $.C. Skin, $16, 
the payment of that debt by C to B. debts to A. and B. are S. C. 3. Salk. 


can be no cuſtom to ſupport this caſe; for cuſtoms that overthrow 425. 
the principles of law, and which are unreaſonable, are to be re- 3. Will. 297. 


Bl. 8 
2 8 3 


Dez. Here the ordinary had the in his hands, and had 691. 
intermeddled; and why ſhould he not be charged? The ciſtamt f Term Rep. 
Landen are in many caſes different from the common law; fo ann 
executor is chargeable there, upon an action of debt grounded on 
ſimple contract; and the judgment in ſuch an action has been allow- 
ed to be a good bar here. 


HoLT, Chief Fuſtice. So it is, as was adjudged here in the 
caſe of Palmer v. Lawſon twelve years ago. But here was a 
tricx too, to put in @ caveat to the granting of adminiſtration till 
the plaint was finiſhed. 

RoKEBY, Fuſtice, Can you charge any one by this cuſtom that 
A and here the Archbithop pap 

HoLT, Chief Fuftice, at another day. We think in this caſe, 
that the debt was not well attached; for the ordinary had no way 
to recover the debt, nor had any thing to do with it. 


Ler the plaintiff have judgment. 


Gardner 
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Caſe 34. Gardner again Hobbs. 


In treſpaſt, THIS was an action of treſpaſs, and the defendant juſtified by 


dag te ek. I. Virtue of the 43. Eis. c. 2. for the_poors rates, Th 


he tor plaintiff was nonſuited, but no damages were found ; therefory 
rd and the Counſel moved for a writ of enquiry. 
intif i - 
— md he Hor r, Chief Fuſtice. ] remember a caſe, where, upon an aftion 
Jury do nat al- of detinue, and upon iſſue non detinet, the jury did not enquire of 
Se daM2$®, 2 the value, and afterwards we granted a writ of enquiry. It i 
— „N every day's practice, that if 1 in replevin be nonſuited (a) 
in detinue and the jury ſhall find damages and coſts for the avawant (6), 
in replevin, 
$. C. Holt, 192. Poſt. 77. 118. 2. Roll. Abr. 722. 11. Co. 6. 10. Co. 119. 3. Leon, 213 
Lurw. 21t. 3. Salk. 206. Skin. 595. 12. Mod. 85. 5. Com. Dig. © Pleadet“ (3. K. zo. ]. 
2+ Bae. Abr. 13. Sayer Rep. 214, Hullock on Coſts, 233. | | 
(a) See the caſe of Freeman v. Lady (5) Se» the caſe of Valentine o, 
Archer, 2. Bl. Rep. 763. ; and Dewell Fawcett, tra. 1021. 
v. Marſhall, 2. Bl. Rep, 921. 3. Will, 


* Harcourt againſt Weeks. 


The owiſſion of I HIS was a caſe of the ſame nature with the former. 

the jury to en- | | ; 

guive of da- Horr, Chief Fuftice. We are of opinion, that the omifficg 
Een of the jury to enquite of the damages on 4 nonſuit in replevin, may 
woes —— be ſupplied by @ torit of enquiry of damages: it is true, the jury 
by a writ of ex- might have been charged with the damages, but ſince they were 
Nix. not, there may be a writ of enquiry awarded. In afſumpſit (a), tbe 
S. C. Holt, 192. Parties being at iſſue, a demurrer was joined upon the evidence, and 
Poſt. 118. lo the jury was diſcharged ; and after judgment was given for the 
1. Rat. Rep, plaintift, and a writ of enquity awarded, and damages found, and 
272. 284. udgment thereupon : and damages might have been enquired of 


s. Rall. 212. 


D the ſame jury conditionally, but it may be as well enquired of 


by a writ of enquiry, when the demurrer is determined: and that , 


6. 

Hiro, 155. comes home to this. Bramp/ton's. Caſe (b) is the ſame with ours; 
3. $4,359. ſo that it is no new caſe. Indeed, in the caſe of Burton. v. Robin- 
— ON en (ci, where in detinue the jury omitted to aſſert the value of the 
5 4 2 {Bt V goods, the Court did doubt that a writ could not be awarded, for that 
1. . K. 205. it would be againſt the whole tenor and reaſon of Cheney's Caſe (d). 
5- Com. Dig. But, notwithſtanding, I remember a caſe about fourteen years 

* Pleader” where a writ was awarded in ſuch caſe; fo that 1 think @ writ 7 
(3- K. 3%). enquiry ought to be awarded in this caſe. 


(a) Darroſe v. Newbut, Cro, Car. (e ». Sid. 246. Raym. 124. 


143+ (4) 10. Co. 119. 
(0 1. Roll, Rep. 272. 
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Johnſon againſt Adams and Others. Caſe 36. 


N replevin, for taking live cattle, and ſeveral ſtacks of hay, &c. ta replevin for 
I the defendants plead, „ bene cognoſcunt captionem averiorum et bone, catalle, ot 
« catallorum in loco pred. quia dicunt quid averia pred. Oc. but 397% * £9 


g NUSAN of 
ſay nothing as to the chattels; but they conclude, and pray judg- all and 3 
ment aver iorum et catallorum. ricarion for 


Coria. It is ill: for though they make cognizance of "bs; — 
whole, yet they do not anſwer the whole ; ſo that they are ſhort in « [ 78 ] 
their juſtification, If the diſtreſs be intire, and it is wrong in part, 8. O. comb. 346. 
it is bad for the whole, | RES 8 C. 12. Mod, 

The matter is, what judgment we ſhall give; Whether to abate 5.0. Halt, 35 f. 
the avo ry, or that the plaintiff ſhall recover and have judgment Ante, 73, 
fnal ? Certainly it is ill to acknowledge the taking of all, and to 3- Co. 26. 


juſtify but for part. * 2 1 
We will conſider what judgment to give. + 1 _ 
Cudmore again Tripe. Caſe 37. 


WRIT OF ERROR on a judgment iven in the provoſt- Aazwurar is 

court at Exeter, where the plaintiff declared in an indebita- an inferior _ 
tus aſſumpſit,and alſo in a quantum meruit; but in the quantum me- mag to ate 
ruit — not fay, that the cauſe of action was infra juriſdictianem _—_ — — 
curiæ. or the goods de- 
CarrTHew, If it had been omitted in the firſt promiſe, T con- l. egg, i 
feſs it had been ill; but I conceive, the znfra juriſdictionem in the erroneous. 


indebitatus aſſumpfit goes to all. | 8. C. comb. 
Hol r, Chief Justice. Indeed; there wants the adtunc et ibidem. 3. C. Holt, 
Let JUDGMENT be reverſed (a). $: C. 2. Show, 


413. 2. Show. 246. Salk. 404. 6. Mod. 223. 7. Saund. 73. 2. Will, 16. 

(a) In an inferior court the declara- fuch defect cn a wiit of error or falfe 

tion muſt in every count not only alledee judzment, Rowland 9. Veale, Cowp. 

that the money was bad and received 20. ; but if the cauſe of action do not 

within the juriſdiction, but that the ariſe witlan the juriſdiction, the deſendant 

&-fendant promiſed to pay within it, muſt avail himfclf of it by plea in the 

T:evor v. Wall, t. Term Rep. 151.; court betpw, Cowp. 20. . 

or tlie defendant may take advantage of 


The Caſe of Kendal and Others. Caſe 38. 


HE defendants being brought up by habeas corpus, it appeared A ſecretary of 
T by the return that they had been. committed by Sir Villiam fate, although 
Trumball, one of the ſecretaries of ſtate, ior affiſting Sir James he is neither a 


Montgomery, who was in cuſtody tor high treaſon, in his eſcape. CD — 
peace, by virtue of his, office may commit a perſon for atliſting another in the cuſtody of a mts 
*rxXGExn for bigh treaſon to eſcape ; but if the particular ſpecies of treaſon for which the priſoner was 
in cuſtody be not clearly and certainly expteſſed in 7#z wAarRANT, the court of king's bench will 
admit the party to bail.-S. C. 1. Salk. 347. S. C. Comb. 343. S. C. Holt, 144. 8. C. 12. Mod. 
82. S. C. Skin. 596. S. C. 1. Ld, Kay. 65. S. C. 4. St. Tr. 854. 1. Leon. 71. 2. Leon. 175. 
1. And. 297. 4. Com. Dig. 8vo. 333. 5. Com. Dig. 8vo. 140. 1. Bac. Abr. 224. 378. 


2. Hawk. P. C. ch. 25. f. 66. ch. 16. . 4 2+ Will, 205. 244. 275- 283, _— 1742. 


IR 


Trx Carz.cy Six B. SHOWER moved, that they might be diſcharged, thei 


KrwDaAL 


AND Ort. 


*[ 79] 


Gaoler not to be benefit of the habeas corpus act; for the commitment appears to be 


arraigned for an 
eſcape till the 
priſoner be at- 
taint. 

Dalt. 331. 

c. 159. 

Hawk. P. C. 
C. 19. .. 26. 


2. Inſt. 589. 


591. 
1. Hale, 234 


$99 


See 1. Burr. 460. 
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commitment not being legal. 


Fs r, Becauſe a ſecretary of tate is no juſtice of peace; and cle 
a ſecretary of ſtate, he cannot take a recognizance to proſecute; 
and therefore it is ſtrange he 10uld have power to commit. It | 
is true, fince Sir Lionel Fenlius's time, it has been practiſed by ex 
the ſecretaries of ſtate to take bond. I have looked into Ru. 
worth*s Cullections, and I cannot find one precedent for a ſe. 
— of {tate to commit any one, It cannot be preſumed, 
that Sir M illiam Trumba'! was a juſtice of peace; for it appear 
that he was ſecretuny of ſta a, and as ſuch did make the commitment; 
and truly, I cannot * fee but he might as well commit for murder or 
felony as for high treaſon. It is objected, that any man may arreſt | 
another for treaſon, and that is true; but then he muſt carry him 2 
to a juſtice of the peace, which we ſay the ſecretary of /tate is not. 


SECONDLY, But however, thouzh we were to grant that a co 
ſecretary of ſtate has power to commit, yet, with ſubmiſſion, in this tu 
caſe the de ts ought to be bailed, ſince they are within the ri 


for the aſſiſting the eſcape of Sir James Montgomery, who was com. 
mitted for kick tregſon, but was never outlawed nor indicted. And 
my LorD CHIEF jusTICE HALE (a) is expreſs, that the gaoler ſhall 
not be arraigned for an eſcape until the priſoner be attainted ; for to 
if the priſoner be acquitted, the eſcape is difpuniſhable. - And here 
the priſoner cannot be attainted, for he is dead; fo that they only can 
be fined and impriſoned, 


THIRDLY, With ſubmiſſion, to affiſt in the eſcape of one com- 
mitted for high treaſon, is not treaſon, unleſs the party aſſiſti 
knew that he was committed for high treaſon (): and if this of 
fence be but felony, the commitment is illegal, becauſe it would 
have been too 3 ſet forth (c). If a priſoner broke 
priſon, it was telony at common law, be the cauſe what it 
might; but by ftatute 1. Edw. 2. De frangentibus prifonan, 
none ſhall ſuffer judgment of life and member, unleſs the cauſe 
« for which he is impriſoned require ſuch judgment (4d) :” and! 
take it for a rule, that whatever is not felony on the eſcape of a 
2lon, is not treaſcn upon the eſcape of a traitor (e). 


FouRTHLY, It is faid, that the priſoner was in cuſtody of a 
MEesSENGER; but what that is we know not; there is no book of 
law that takes notice of any ſuch perſon. | 

FIiFTHLY, It does not appear what the offence was, nor that any 


treaſon was committed 


So that we muſt throw ourfelves upon your Lordſhip's juſtice, 
and hope that for theſe reaſons your Lordſhip will think fit to di- 


charge us quite, or elſe to bail us. 
(a) Hale P. C. 110. (4) 2. Hawk. P. C. ch. 18. q 
(5; Benſtesd's Caſe, Cro. Car. 583. () Staund. P. C. 31. Hale's P. C. 
(c} 2. loſt, 389. 3. loſt. 30. 108. 2. Bac, Abr. 638. 


TRE VOR, 
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Takvox, Attorney General, anſwered, that theſe commitments 
by ſecretaries of tate had 7 received to be good, and that 
their office was more ancient the privy council, and that it was 
clear the privy council could commit; and that though the warrant 
de not ſo exact, yet it is ſufficient ; and it was not like an indicl- 
next, for the time and place, and the * particular fact need not be 
expreſſed in the warrant, as they muſt be in indictments. 


SnowER. Here ears _ no officer in law, the 

in his cuſtody may bring falſe impriſonment againſt him; and 

4 aſſiſt a perſon to eſcape in ſuch a caſe, is no fault at all, for 
it was to free him from one that had nothing to do with him. 


* e — 


A MESSENGER; but however, if a man reſcue another that is carry- 
ing to the gaol by a MESSENGER, or any other perſon, it is criminal. 
— [hen why ſhould not a ſecretary of ſtate have power by law to 
make commitments ? Pray what authority has @ juftice of peace to 
commit in caſes of high treaſon? It is not given to him by any ſta- 
tute; and truly I cannot tell from whence he derives ſuch an autho- 
nty, unleſs ir be by virtue of the old common law, which does au- 
thorize conſervators of the peace to commit in ſuch caſes. My 
Loxp Cokx ſeems to intimate, as if a man could not be committed 
till he was indicted; but certainly that is a miſtake; for the con- 
ſtant practice is otherwiſe (a). But their ſtrongeſt objection ſeems 
to be, that the nature of the treaſon is not ſet forth; as whether it 
be for levying of war, or for conſpiring of treaſon, or any other 
ſpecies of treaſon. | 

Tx&voR, Attorney General. Let the treaſon be what it will, 
of whatever fort it is, to aſſiſt ſuch a perſon charged with it to 
eſcape, is treaſon. | 


HoLT, Chief Fuftice. Suppoſe the treaſon were for coining, 
&. would it be treaſon to aſſiſt ſuch a perſon to eſcape ? 


Trevor, Attorney General. The queſtion is, Whether this man 
be charged with high treaſon, as you have alledged it in the warrant ? 


RokeBY, Juſtice. Does it appear to us, that this offence is not 
bailable ? 


HoLT, Chief Juice I remember my LoR D CHE JusTICE 
HALE, at Norwich aſſixes, was of opinion, that a juſtice of * peace 
might direct a warrant to any perſon to execute it; and in a caſe 
that came before him there, the warrant was directed to the con- 
ſtable of one pariſh to be executed in another pariſh ; which was 
done, and held to be good. 


At another day this matter was again debated. 
HoLT, Chief Fuſtice. In Anderſon it was the opinion of all the 


Judges, that the privy council, or any one of them, might commit (b); 
and certainly the ſecretary of fate is one of them. 


—_ AT” Ry wwsT e 


(a) See 4+ Inft, 176. 2. Hale P. . 108. 2. Hawk. P. E. ch. 13. CG 18. 
4 81. Com. 28. ö | 


(b) 1. Anderſon, 297. | , 4 
1 HOWER, 


HoLT, Chief Fuſtice. The law indeed does not take notice of 


hy SzcxaETARY 
or STATE. 


*[ 80] 


How the law ' 


takes notice of 


a MESzx GER, 


1. Hale, 598. 
606 


2. Hiwk, P.C, 
C. 21. ſ 7» 
Skin."596. 599» 


Vide 6. Mod. 
179.8 


1871 
A nuSTIC«* or 
PEACE may di- 
ret a warrant 
to any man to 
eX cute. 


2. Leon. 275 
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Tus Ca or SHOWER. As for that reſolution, it may well be ſuſpected ſ 
KRexpat law; it was not judicial: and there have been inftanc:s when 
ax OTHERS: Judges have given different reſolutions under their hands from the 
which they have given judicially when they acted under an obligy, 
: tion of an oath; and, with ſubmiſſion, one of the privy cane 
r cannot commit, for he cannot give an oath: and it ſeems againg 
—_ Coy... the reaſon of our conſtitution that the ſame officer ſhould tur 
"IS pou to commit, and yet cannot adminiſter an oath, which I take u 
4. Will. 27 upon every commitment; for my Lox D Coke % 
28. K. Tr. — fays, that all commitments muſt be upon T hben it is ven 
319. extraordinary that an officer ſhall have power to commit, and ye 
2. Hawk. P. C. he can neither adminiſter an oath, nor take a recognizance to pro. 
eh. 16. f. 4+ ſecute, nor take bail, though his judgment tells him that the off 

LE is bailable : this ſeems very inconſiſtent. "Theſe extraordi 
* commitments are not favoured in our law; and in the old ting 
ſuch commitments were very ſeldom. Then 25. Ew. 3. c. 
is one of thoſe ſtatutes that vindicates the liberty of the ſubject in 
_ of extrajudicial commitments ; for it is ſaid there, © nom 
« ſhall be apprehended upon ſuggeſtion to the king or his counci, 
4 unleſs by indictment or preſentment, or by proceſs at the com. 
« mon law.” And in the fourth year of Gharles the Firſt thek 
general commitments per mandatum domini regis were thought i 
reat oppreſſion to the ſubject (0. My Loxp Cokx (c) fy, 
before commitment there muſt be an oath ; which in this cz 
could not be. It is true, the whole privy council may examine 
oath ; but that one privy councillor may do fo I do not find 
any where. In Prynne (d) there is a notable record, where the 
perſon was impeached by the commons in parliament for a riot ant 
* [| 82 ] aſſault on ſeveral lords of the council; from which J infery * they 
would not have any recourſe to the legiſlators, had the privy coun- 
cil themſelves ſuch a power to commit. I confeſs the privy coun- 
cil may cite, and ſo may the eccleſiaſtical court ſummon, but they 

cannot commit. 


As to my other exception: In 2. Inf. 705. it is ſaid, that a nen 
cannot be erected without an act of parliament ; How then 
Ain 29y. Can the houſes of theſe meſiengers be as fo many priſons ? I think 
there are forty- two — and if their houtes ſhould be lan- 
ful places of confinement, there would be ſo many new gaols or pri- 
ſons erected without authority of parliament, which ought not to be. 
5. Ed. 3. Ne. 68. In che 12. Rep. 129. indeed, A MESSENGER is 
mentioned; but nothing can be drawn from thence that he cn 
therefore keep a priſon. So that if Sir James Montg wa 
not in legal cuſtody, the aſſiſting of him to eſcape is no fault. 
are other places of confinement beſides meſſengers houſes that hare 
been queitioned whether they be priſons or not; ſo it has bee 
doubted, whether THE Tower of London be à priſon, or no 
within the habeas corpus att. 


(@) 2. Ioft. 51. (e) 2. Inſt. 52. 
() See 16. Car. 1. c. 10. 2, Hawk, (4) Prynne's Animadyerſion on tt 
NC. ch. 15 . 71. Fourth Inſtitute, page H 7 
227 7 OLT, 
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Hour, Chief Fuftic. Tux Towza is a prifon without Tuz ct or 
d.ubt. AND Or. 


SuowerR. My next exception was, That the warrant does 
not — what ho treaſon is; and there may be a treaſon the 


ſting of which is not treaſon ; as the harbouring of jeſuits or 


counterfeiters of money, it is 1 * miſpriſion of on. M 
inſerence is, that if Sir James Montgomery was charged with fi 
a treaſon, the aſſiſting of which would not make me guilty of trea- 


ſon, then my aſſiſting him to eſcape is not treaſon (a). Then if 


the intendment be general, it ſhall be taken for the liberty of the 
ſubject ; ſo is Vaughan, 136. 157. where it alſo appears, that the 
return to a habeas corpus ht to be certain; and fo it was 
reſolved in BuſhelPs Caſe. So that if it cannot appear to your Lord- 
ſhips to be treaſon, with ſubmiſſion, we ought to be bailed within 
the habeas corpus att, 


Levinz, Serjeant, on the ſame fide. If Sir James Montgomery 
himſelf were here he muſt have been bailed, by reaſon of the uncer- 
tainty of the crime expreſſed in the warrant of commitment; 
and we be in a worſe caſe than he himſelf would have been ? 


* Returns in all org to be particular, and certainly expreſs the as * 83 ] 


cauſe (b). There are 


everal of priſoners committed and deli- R turns to be 


vered by habeas corpus; and the returns of the'officers having cuſtody particular and 
of them in THE FLEET, THE TowER, and THE GATEHOUSE, are certain. 


al certain. The old law is, that all commitments ſhall be to the 
county gaol (c); and the ſtatute of 5. Hen. 4. c. 10. that juſtices 


of peace ſhall commit to the county gaol, is but declaratory of the 


common law); and a meſſenger's houſe certainly is not the county 
gaol: indeed, a man may be committed to a meſſenger's cuſtody 
for mary hours, &c. while the matter is under examination. 
There is HowelP's _ (d), where the power ofthe ſecretary of fate 
is queltioned, but I am loth to meddle with it; and I think we 
need not have made all this ſtir about it; we only deſire to be 
bailed. It is plain, that the warrant muſt be legal. And Crier 
JusTIcE HALE (e) is as plain, that the reſcuer ſhall not be ar- 
raigned till the principal be attainted. Then if it be true that 
Sir James Montgomery is dead, it is morally impoſſible for theſe 
perſons ever to be attainted. 


 Txevor, Attorney General. In HowelPs Caſe the writ of 
habeas corpus was directed © to the ſteward and marſhal of the 
a ea,” who made return, that the ſaid Howell was com- 


mitted to his cuſtody per mandatum FRANCISCI WALSINGHAM, The cauſe of 
Miitis, principalis ſecretarii, et unins de private concilio doming commitment to 


reging ; and that return was by the Court held inſufficient, becauſe 
the cauſe why he was committed was not ſet down in the return : 


be ſet down in 
the return. 


and there the Court took a difference, where one is committed by oft. 35. 


(a) Dyer, 296. a. 12. Co. 2. Hawk. P. C. ch. 26, f. 6, | 
(% Moor, 839. (4) r. Leon, 70. 
e) Britton, 19.92. Capt. Norwood's (+) Hale's P, C. 116. 


But ſee 6, Goo, 1. c. 19. and 
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Tut Cair or one of the privy council, for in ſuch caſe the cauſe of the commit. 
Kznvar ting ought to be ſet down in the return; but where the par. 
_——— committed by the whole council, there no cauſe need to be 


It is objected, that the treaſon not being expreſſed, therefore the 
aiding and aſſiſting of him cannot be treaſon ; for, ſay they, this 
treaſon might be for harbouring jeſuits, counterfeiters of coin, 
&c. ; butthe — of jeſuits, is not an aiding and abetting 
of them: but, with ſubmiſſion, the aſſiſting any of theſe perſons 
is treaſon, though theſe facts were made treaſon by act of parliz- 
ment. 


*[ 84] So think it is not neceſſary to inſert the overt- act in the war. 

; rant of commitment, the ſpecies of treaſon is not uſually mentioned 

On trial of the there. I do agree, that upon the trial of the acceſſary, them 

r muſt be the attainder of the principal produced: but here in 

principal muſt treaſon all are principals; and let them take advantage of that u 
be produced. the trial. p 


2. Hawk. P. CO. As for their objection, that no 4 ſhall be committed but to 
2 the county gaol, this is not ſo; for then no man could be com- 
6 29+ f 2, 73. mitted to THE TOWER, THE GATEHOUSE, &c. 


HawLEs, Solicitor General. Theſe commitments in caſes of 
high treaſon have varied in all times; ſometimes the particula 
racks have been expreſſed, and ſometimes not; and yet thought good 
either way. | 


Commitments As for the objection, that an oath is neceſſary to be made before 
without anoath. any commitment, that need not be; there are many cafes where 
perſons may be committed without any oath at all: ſo THE Horst 
or COMMONS may commit, and yet they cannot adminiſter 
an oath : ſo 4 con/7able may commit without any oath, Staundf 
22. | 
Then as to the objection concerning THE MESSENGER, it is cut 
of the caſe ; for * his houſe be no gaol, yet the aſſiſting of one 
to eſcape from thence is as criminal as if he had aſſiſted to eſcape 
from the county gaol. For being with the meſſenger while he wa 
under examination, he was in the cuſtody of the law, and it is not 
the breach of the wall that is a breach only of priſon ; for, as Bram 
obſerves, to aſſiſt a man to eſcape that is going to be executed is a 
breach of priſon : ſo that we conceive the commitment to be lau- 
ful, and that they ought nct to be bailed. 


Palm. 558. HoLT, Chief Fuftice. Indeed you might have ſpared that 

2. Sid. 78. tion about the ſecretary's power to commit; it ſeems to have 

- yy" made more for delight than for neceſſity : but in Anderſon it is plain 

2 * *"* reſolved ; and fo it is in 1. Leon. 71. that he has ſuch power (q). 
But that which always puzzled me is, What authority there was 


(a) x. Bl. Com. 338. x. Bl. Rep. tion of theſe caſes, 11. State Trials, 
557.,—And ſee Lord Camden's Expyſi- 316. 2, Hawk. P. C. ch. 6. f. 4 
to 
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to commit at common law ? and why Juſtices of gast delivery at Tus Cart or 


common law might impanel a jury to enquire, &c. pod. ara | 
As to the objection about the commitment to A MESSENGER, 
ſurely the may be committed to him during examination. 


Indeed I do take it, that generally the commitments ought to be 
to the common gaoh, eſpecially ſince the habeas corpus * a, that [ 8 5 1 
che party may better take out a habeas corpus ; though you will 
find in my LRD CHET JusTICE HALE's Pleas of the Crown (a) 
that the breaking of other priſons is felony. Now conſider this, 
that if an act of parliament make an offence felony, and there is not 
one word as to the acceſſaries, yet they ſhall be felons ; then why 
ſhould not theſe perſons that are in the nature of acceſſaries ta 
treaſon be likewiſe guilty of treaſon ? . 
But, MR. ATTORNEY, I very much doubt whether t 
not to have ſpecified what fort d. treaſon it was, and n 
committed it ; as for the purpoſe, if it had been for the conſpiring 
the death of the King, or for adhering to his enemies, &c. then the 
afiſting the eſcape of ſuch a traitor comes under the ſame ſpecies 
of tr 
Then it is a great doubt with me, Whether you ſhould not 
aver that he did actually commit the treaſon ? 


Taxevor, Attorney General. With ſubmiſſion, it would be too 
much to ſay in the warrant of high treaſon, that the party was 
guilty, Indeed in the indifiment we muſt alledge it. 

Hor r, Chief Fuftice. I think it muſt be conſidered of, though Commitment 
1 doubt very much as to the not ſpecifying of the treaſon, that the for treaſon 
particular ſort ought to have been exp in the warrant. — 2 


Rox ET, Juſtice. Certainly a conſervator of the peace at the fort of treafons 
common law might have committed, and to adminiſter an oath is * oY. 
incident to his office z ſo that I take it, that @ ſecretary of flate is 2. Hawk. P. C. 
in nature of a conſervator of the peace, and may as well commit c. 26, C. 26, 
now, as the other could at common law (5), But indeed it ſeems 
to me that they are bailable, becauſe it is not expreſſed what fort of 
treaſon it was. As to THE MESSENGER; I take him to be only a car- 
ner of the party to priſon, and that he is not in the nature of a gaoler, 


Err, ce, Upon the I thiak it reaſonable 
hey be pon the whole, it chat 
Hor r, Chief Fuftich. Then let them be bailed. : 


(a) 1. Hale P. C. 601. 607, di on this paſſage in delivering the 
2. Hawk. P. C. c. 21. f. t.7. ch. 18. judgment of the court of common pleas 
l. 16, f ian the caſe of Entick 9. i 

(5) See the opinion of Lone Cax* 11. State Trials, App, 316. 


Vor. V. rages Young 
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Caſe 39. « * Young againſt Rudd. 
| | Fafter Term, 7. Will. 3. Roll 78. 
To an iadebitatus JNDEBITATUS ASSUMPSIT and a quantum menu 
and yuantumme> The defendant pleaded in bar, that he gave the plaintiff a bene 
Ca dss bat, which he accepted in ſatisfaction of the debt. The plainif 
that be gave rhe replied by proteſtation, that the defendant did not give the hat jy 
pliniff a hat, ſatisfaction; and traverſed, that he accepted it in ſatisfaction: l 
which he ac demurrer 
.- upon 2 / 
2. is IT was OBJECTED en the behalf of the defendant, that this was a 
bt; a n=- emmaterial traverſe, becauſe the giving is the directing matte, 
PLICATION which ought to have been trav and not anſwered by proteſt. 
protefling that tion; like the reſolution in PinnelPs Caſe (a), which was a 
= ies the Action of debt on a bond, of the penalty of ixteen pounds, fo 
2 of &ede — * 
hat in ſat>fac- payment of ei r certain day; the & 
vors -n4 ne- fendant plezded, that before that day he, at the requeſt of the plan. 
werfing that be tiff, paid him five pounds, which he accepted in full ſatisfaction a 
denten © the debt; but becauſe he pleaded the payment of the five pus 
good. generally, and not in full ſatisfaQtion of the whole debt, the plainif 
in that caſe had judgment. And there it was heid, that the manner 
5-C. k. of tender and payment ſhall be directed by him who makes it, ax 
48 not by him who accepts it; ſo that it is not material how the perin 
S. C Com b. 346. y o ep | nn . 
8. C. 1. LA. to whom the thing is given accepts it; for if it be accepted, it mut 
Ray. 60. be as the giver — 2 it; and therefore the plaintiff ought to har 
4. C ff 4. traverſed the F Tet hue Þs he wei"agER 
8 part of the plea, and ought to have been put in iſſue. It ĩs true, i 
Pes. 136. it had been after a verdict, the giving and acceptance might hat 
9+ Co. 80. b. been taken to be reciprocal acts, viz. that the one would not han 
88 accepted it 1 had given it in ſatis faction; but upa 
. demurrer it is otherwiſe. 2 
66. . 
— E conTRa for the plaintiff. Either the giving or the acceptance 
z 263- 239- of what is given in fatisfathon 2 traverſed. This was de 
1. Sn e opinion of my Lord Rol LE (b), h he held ĩt more proper u 
« Accnd CC.). take ifſue upon the nt; but if the acceptance in fatisfactia 
n be 8 Pall be no occaſion to anſwer the giving 
*. Term trave ; 
24. Ry It is a rule in philoſophy, that Quicguid recipitur ↄſ ad madum rec- 
pientis; and there are inſtances in law to this purpoſe ; as in a 
action of debt upon a bond (c), the defendant pleaded, thi 
whereas the plaintiff was indebted to him for a load of lime, it = 
agreed between them, that the defendant * ſhould acquit him of 
lime, and yet the plaintiff: ſhould accept it in fatisfaCtion of be 
bond ; and avers that he did accept it in ſatis action of th 
bond; and upon demurrer to this plea it was held ill; not becau 
the defendant had pleaded the acceptance only, and not the grome 
in ſatisfaction, but becauſe he ought to have pleaded the acceptant 
in fatisfaftion'of the ſum mentioned in the condition of the bong 
and not of the bond generally; for that could not be diſcharges 
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without a ſpecialty (d). 
(4) x. Co. . Moor, 677. (4) 5. Co. 117. b. 9. Co. 5 5 
(6) Stiles, 239+ Cro, Eliz, 68, 193. V 


(c) Neale v. Sheffield, Yelv, 192. 
$. C.Cro, Jac. 2<4. S. C. 1. Brown. 
10. 8. C. 1. Bulſt, 66. coin 
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unla. Where a thing is pleaded by way of concord, it is Youre 

ſable ; but if the * Dur, not executed by giving and receiv- ag 

ing, it cannot do Dieaded in bag, to (he. 2Von ($).5, Sheray, Ys "ROY 
way of pleading it, is by ſetting torth, ing was given 

— 22 the fall 3 — &c. according to the reſolution 

in PinnelPs Caſe. But both are traverſable; as for inſtance: The 

2. el . l, then L. hould pay the phe thre 

one Earle for his pay intiff thirty” 

pounds; in an action of debt brought on this bond, the defendant 5 Heathcore 

pleaded, that he had not made any compoſetion with Earle, Sc.; . Term — 

the plaintiff replied, that Earle 4d grant a rent-charge in fee to 24. 

the defendant in ſatisfaction of his title; and fo he a compaſi- 

nan; the defendant proteflando that Earle non conceſſit, pro placito 

dicit that he did not accept it in ſatisfaction; and it was adjudged a 

good plea, without traverſing the grant: for as in that caſe th 

could not be any compoſition without the conſent of the parties, 

which depended purely upon the acceptance, which the detendant 

denied to be in ſatisfaction of his title, fo in this caſe, the denial 

of the acceptance implies, that the thing was not given in fatif- 


fattion. | 

And therefore judgment was given for the plaintiff, 

() 1. Com, Dig. 3d edit. 135. acts. (6) Hob. 178. 

*[88] 
Smith agaiaft Crompton. * Caſe 49. 

N AN ACTION ON THE CASE for negligently keeping his fire, Io n  aQion 

whereby the plaintiff's houſe was burnt (a), there was adoubtful againit a perthn 
evidence given at the trial before THE CHIEF JUSTICE at the nift . — 
prius and the jury gave a verdict for the defendant. 2 23 


* It was moved ſeveral times for a new trial, becauſe the evi- plaintiff”s houſe 
dence was very doubtful upon which the verdict was given againſt Pang ry get 
the plaintiff ; and it was inſiſted on his behalf, that though it is true, „dg bor de 
that in an information of perjury (6) where the defendant was 4 fendaut, the 
found guilty, the Court would not grant a new trial, though it ap- Court will not 
peared there was no reaſon for ſuch a verdict, unleſs the king's coun- Cent 2 mw 
ſel would conſent to it ; yet in an action of debt brought by an in- —— b = 
former, and a verdict for the defendant, the Court may grant a ceitence was 
new trial, becauſe the party has an intereſt ; and this is the diffe- doubrful, and 
rence taken in the Booxs. It might be a thing of ill conſequence, the judge diſ- 
if it ſhould not be in the power of the Court to grant ne? trials in fed with 

. , the verdict. 
cles where there are apparent reafons for ſo doing; as where 
exceſſrve damages are given for words (c), or where two verdicts 8. C. 2. Salk, 
bu. Poſt. 287. Cuith, 222. 425. Stra. 1103. Cowp. 37. 230. 6ot- 1. Term Rep. 34. 
2. Term Rep. 114. 4. Term Rep. 468. 753. 8. Mod. 220. 264. Carth. 498. Fitzg. 40. 


(a) See 6. une, c. 31. f.6. Pot. Hayward v. Newton, Stra. g40.— 
181. | But the general rule is, that in perſonal 
(5) 1. Sid. 49, 50. torts the Court will never grant a new 
(e) See Clark v. Udal, 2. Salk. 649, trial ſor exceſſive damages unleſs they are 
Rechhaw v. Brocks, 2. Wilf, 405. ſuch as maniieftly ſhew the jury to have 
Wilfadd v. Berkley, 1. Burr. 609. been actuated by paſfion, partiality, or 

benſon v. Frederick, 3. Burr, 1945. prejudice, Cowp. 230. 
G 2 have 
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2 2 | — 


But on the other it was faid, that no new trial could be 

in this caſe, though the Court ſhould ſee any reaſon for it: 
nd be taunt eee 
was di | of a great at the aſſizes in Cumberland, by the 
perjury of > and Holt; who being indicted for the fame 
crime, Sir Jebn procured the witneſſes to be arreſted who could 


evidence, thereupon Fenwick and * uitted ; and 
though this ice appeared plai vits, yet the 


Afterwards @ new trial was denied in the principal caſe (eh. 


(a) See 5. Com, Dig. © Pleader”* that Tux Curry Jusricz was . 
(R. 17.) the $vo edition by Mr. Kyd, fatisfied with the verdict, but that the 
where all the caſes on this ſubject are reaſon of refuſing a new trial was, be. 

cauſe it was a hard aQtion,—See 1d 


(5) x. Sid. 149. 153. © Sparks v. Spicer, 2. Salk. 6, 
(<) In 8. C. a. Salls. 644. it is faid, Dunkley v. Wade, 2. Salk. 653, 
Caſe 41. | Plummer againſt Lea. 


If A. hive judg- E Mexander Holt, in the ſeventeenth year of Charles th 
ment in ſcire Second, recovered a judgment againſt the defendant, and hada 
pug - - hy teftatum ſcire facias to the terretenants. They appeared and pleaded; 
Manes el 2nd there was a verdict againſt them at the aſhzes in Suffolt, an 
the original judgment thereupon. erwards Holt became 2 bankrupt, and 
jadgmeot fall the commiſſioners affigned the original judgment to Plummer, 
have executict who now moved the Court that it might be entered, to entitle hin 


, was 
7 Qvop NOTA. 
6. Med. 103. 2. Jo. 203. 1. Mod. 93. 4. Bac. Abr. 411. 


(«) Ser Hewit and Others, Adignees of Bibbins, v. Mantell, 2. Will, 372. 


TRINITY 


JJ „ — oat. dre en a. CG os” uw. tr crc c——_ao —_ 


2 
d 
e 
e 
q 
e 
0 
. 
] 
l 


„ A ay 


| re 


= | 


TRINITY TERM, 


The Seventh of William the Third, 
| " I'N | " 
The King's Bench. 
Sir John Holt, Kur. Chief Juſice. 
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Sir Samuel Eyre, Kut. 
Sir Thomas Trevor, Kut. Attorney General. 
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* Dalſton, Bart. gain Janſon. . - Caſe 42. 
OHN DALSTON, knight and baronet, complains 8 

te wit, 1 of Joſhua Fanſen, a common carrier, in cuſtody of a neo ne — 
the marſhal of the Marſpalſca of the lord the king, being before which an con 
the king himſelf, for that, to wit, that whereas the aforeſaid TFoſhua, on the caſe, on 
onthe 16th day of March, in the year of Our Lord 1693, and long 1. canon of 
before and always afterwards, hath been, and now is, a common 2 — 
carrier of goods and chattels, and for his profit hath been accuſ- joined. 
tomed to carry the goods and chattels of all perſons whatſoever | 
requiring the carriage thereof from J#atefield, in the county of 
York, unto London, and from London aforeſaid unto Wakefield 
aforeſaid, for all the ſaid time, for a reward to be therefore had. 
And whereas by the law and cuſtom of this kingdom of England, 
every common carrier of goods and chattels, who receives the 
goods and chattels of any perſon fo to be carried, is bound to keep 
and carry the ſame without ſubſtraction and loſs, fo that by the 
default of ſuch common carrier, or his ſervants, damage may not 
in any manner come to paſs. And whereas the ſaid John, on the 
lame 16th day of March, in the year of Our Lord 1693 aboveſaid, 
at London aforeſaid, that is to ſay, in the pariſh of the Bleſſed Mary 
ef the Arches, in the ward of Cheape, was poſſeſſed of the goods and 
chattels following, that is to ſay, of one deal box, and one hundred 

'G 3 pieces 
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Dar.v7ox, pieces of gold coin, called guineas, of lawful money of Eng 


BAR r. 


Janzox. 


| brings ſuit, 


as of his own proper and chattels ; and the aforeſaid Jab 
being thereof fo poſleſied, on the ſame 16th day of March, in the 
year ef Qur Lord 1693 aboveſaid, at London aforeſaid, to wit, in the 
pariſh and ward aforebid, he the faid John then and there delivered 
the box aforeſaid, with the ſaid one hundred pieces of gold coin, 
called guineas, to the aforeſaid Fofbue, to carry the ſame ſafely and 
ſecurely from London aforeſaid unto Maleffeli aforeſaid for : 
reward; and the aforeſaid Fora then and there had and received 
the ſaid box, and the faid one hundred pieces of gold coin, calle 
guineas, being therein to be carried and delivered in form aforeſaid: 
nevertheleſs the faid Joſhua, at any time afterwards until now, 
hath not delivered the box aforeſaid, with the ſaid one hundred 
pieces of gold being therein, to him the ſaid obne but the box 
aforeſaid, and the faid one hundred pieces of gold coin being 
therein, afterwards, to wit, on the 17th = of March, in the year 
of Our Lord 1693 aboveſaid, at London aforeſaid, in the parith and 
ward aforeſaid, tor default of the keeping of him the ſaid 
Jaſbua, were loft, And alſo whereas, on the 16th day of March 
in the year of Our Lord 1693 aboveſaid, at London aforeſaid, to wit, 
in the pariſh and ward aforeſaid, the faid John was poſſeſſed of 
other goods and chattels following, to wit, of one deal box, and 
one hundred pieces of gold coin, called guineas, of lawful 
of England, as of his own zoods nnd chats; need being & 
poſſeſſed thereof, he the ſaid Jobn afterwards, to wit, on the fame 
16th day of March, in the year of Our Lord 1693 aboveſaid, at 
London aforeſaid, in the pariſh and ward as => caſually loſt 
thoſe goods and chattels out of his hands and poſſeffion; which 
faid goods and chattels afterwards, to wit, the ſame 16th day of 
March, in the year of Our Lord 1693 aboveſaid, in the pariſh and 
ward aforeſaid, came to the hands and poſſeſſion of the aforeſaid 
Joſbua, by finding; nevertheleſs the faid Foſhne, knowing the faid 
goods and chattels laſt mentioned to be the proper goods and chat- 
tels of the aforeſaid. John, and of right to belong and appertain to 
him the ' ſaid John, yet contriving and fraudulently inten 
craftily and ſubtilly to deceive and defraud the aforeſaid Jobn in 
this behalf, hath not yet delivered the faid goods and chattels laſt 
mentioned to him the faid Jebn, although often requeſted, &c.; 
but the goods and chattels Jaſt-mentionedafterwards, to wit, oathe 
17th day of March, in the year of Qur Lord 1693 abovelaid, at 
2 aforeſaid, in the pariſh and ward aforefaid, converted and 
diſpoſed of to the proper uſe and benefit of him the faid Joſhua, 
to the 0: - phony the ſaid Jabn of 1501. ; and thereupon be 
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On not guilty pleaded, judgment for the plaintiff 
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Dalſton againſt Janſon. Caſe 43 


HIS was an action on the caſe brought againſt a common car- An aQtion on 
T rier upon the cuftom, and alſo a trover was laid in the fame the caſe againſt 


declaration. Upon not guilty pleaded, there was a verdi& for png X 2 
. | realm and - 


the plaintiff. 

It was moved in arreſt of judgment, that theſe are different Joined id — 
actions, and ought not to be joined in one and the fame declara- ſame declara- 
tion; for one is grounded upon à contract in law, to which non tion. . 
aſſumpſit is the proper plea, and the other upon à tort; and it is s. C. 12. Mod. 
for the ſame reaſon that a trever and an indebitatus aſſumpſit ought 73 
not to be joined, nor an & ejectmentꝭ and an action on tae caſe *( g1 ] 
for ſcandalous words, though the ſame iſſue goes to both. But . * 
xt guilty is not the proper iſſue to this action, for anciently the 6. 
defendant pleaded ſpecially to the neglect and misfeaſance (a). s. c. comb. 
It cannot be denied but that this action is founded on the contract; 333. 
and for that, the authority of the caſe of Beſon v. Sandford (b) S. C. 3. Salk. 
is plain. An cjedtment and an action for an aſſault and battery 3% „ 14. 
were joined (c and the plaintiff had a verdict ; but the Court Ray. 48. 
was of opinion that this was the firſt precedent, for they ſever in S. C. 3. Ld. 


and therefore they adviſed on it; but Wixca, Fuftice, "ay — 2 


was of opinion that it was not good. Rs 
To which it was anſwered. that it was my Lord Hobart's opi- 7+ Sid. 244- 
nion in that very caſe, that the declaration was good after a ver- . 31% 
dit; and that of late no action had been brought againſt a com- 

mon carrier but trover was joined with it (4). An action on 

the caſe for over-riding, and not delivering a horſe according to 

a contract, and alſo for a converſion to the defendant's uſe, were 

joined together (e) ; upon not guilty pleaded, the plaintiff had 

udgment, though he might have demurred to the declaration, it 

be double; but by pleading the general i ue, and that being 

found againſt him, it made the declaration g So treſpaſs for 

228 his ſervant, per quad ſervitium amuſit, and an action on 

the caſe for keeping a dog accuſtomed to bite ſheep, were joined 

in one declaration (7), and the plaintiff had judgment; though 

it may be a queſtion whether treſpaſs will lie for the laſt or not, 

for it is only a negligence to let the dog looſe, for which treſpaſs 

will not lie, It is not the contract which entitles the plaintiff in 

this caſe, for it is an action grounded upon à tort, and the iſſue 

and judgment are the ſame in both (g). It is true, there was the 

like declaration, iſſue, and verdict, in the caſe of Matthew 'v. 

Hepkins (bh), and the judgment was arreſted ; not for the reaſon 


(a) Winch, 29. See alſo x. Term () Ach v. Rapier, Eaſter Term, 


Rep. 31. 26. Car, 2. 
(5) 1« Show. 29. 3. Mod. 321. (g) See Gilbert's Hiſtory of 
3. Lev. 253, 2, 440, Pleas, 7. Bedford v. Alcock, x, Wilf, 


(%) Bird vw, Snell, Hob. 249. 1. 248. Dicken v. Clifton, 2, Will. 
Brownl. 235 I * 5 * * 
0 White . Reſden, Cro, Lr. 20. I Keb. 870, Me @ {+ 2%. 
1+ Lutw, 101, TIO 
| 84 ao 


— 


Trinity Term, 9. Wilt. 5. In B. R. 


Darrron now given, but becauſe the plaintiff had alledged, that the 
K fendant was a carrier on the tenth of May, and that he way — 
un. 2 the goods on the ſixth of May, on which day he d 
ver them, ſo that it did not appear he was a carrier on the da day 
of the delivery. Theſe are not actions of different natures, and 
therefore they may be joined ; and the like has been done in 
other caſes; as debt apo upon band, and detinue, were joined (a): f0 
likewiſe debt upon a penal fiatute, and an indebitatus aff 
* 1 generally for tithes (50 and zon aſſumſit pleaded to both, 
192 
0 was a diſcontinuance to ſo much as related to the — 2 
was the opinion of TWIspEN, Fuftice, that if the iſſue could have 
been not guilty, it might Gre goo to both (c). Agreeable to 
Mis i is that diſtinction taken in Buckmere's Caſe (d), that in action 
real founded upon @ tort, a man ſhall have but one writ to recover 
lands to which he had ſeveral titles; but in perſonal actions, ſeve- 
ral torys may be comprehended in one declaration, becauſe in 
" theſe there is not ſo much regard to-forms as in the other. Be. 
| fore the Ratute de bonis aſportatis in vitd teftatoris, it was a 
- queſtion, whether an action would lie againſt the executor of x 
carrier? but now it is not doubted (e). 


Skin. 66. Cunrra. K plaintiff cannot join two actions which require 

Comb. 47. 114 ſeueral iflues ; ſo that the queſtion now is, Whether = 
Sa 11 be joined where we fame pleading will anſwer both? In f 
Hard. 163. Cales as this, the defendant in former times — 
Ceo. Jac. 262. to the NB e has been ll rd, that not gl 


N — 107 But it ſeems ſtrange, that debt and det inue 
PI joined, uſe thoſe actions have different judgments. 


> + 2 


Sy 2 = 


1 


os = R coi 
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Heroes Pl. 76. 

. „ eee eee 

8 tiff. But afterwards, when Rok Rx, — into the 

2. Saund. 380. court in Michachnas Term following, - Sxand me opinion 
3 

2. Mod. 270. that theſe were diſtinct actions; for an a common 


Mocr, 462. carrier, upon THE CUSTOM OF 8 is not againſt much upon 
| mui — a tort, as upon a contro; for by 2 the goods, and taking 
a a reward for the carriage, the defendant implicitly undertakes to 
deliver them fafely, and therefore the law implies à contraf to 
anſwer the value, if robbe. The caſe of Matthew v. He- 

kins (g) the carrier of Tiverton, was upon the common cuſtom 

2 the realm, for n ligently 2 A of wool, in which 

there was fifty pounds, and ſame declaration there wis « 


(a) Fitz. Abr. © Brief,” pl. 3. bis own right, Cockeril v. Konyaſton, 
Theis Digeſt, Rk. 10. ch. 15. ſ. 6, 4. Term Rep. 277. 3 nor can a count on 

(6) Bro, Abr. Joinder in Action, a promiſe made by a defendant, as ad- 

97. ni/trator, to pay money received by him, 

(e) Wright v. Beale, x. Sid. 223. 4 ſecb, to the plaintiff's uſe, be joined 


1. Lev. 141. with other counts on 
(4) &. Co. 86. the inteflate, 17 * 
() But a plaintiff cannot join in the 4. Tem Rep. 347 F 
ſame declaration a cauſe of aRtion, 4s (f) 2. Vent. 97. 


executor, ilk another which accrued in C I. Sid. 244. 1. Vent. 365. 


treuer 
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for the ſaid money; and it was held, that theſe were diffe- Datrox 
aQions, and ought not to be joined, which is the caſe in fre 


rent Janson, 
point. 

So JUDGMENT Was given for the defendant (3). 

(2) But it is now ſertled, that an ac» See alſo . Vent. 223. 3 Bedford v. Al- 
non againſt a common carrier on the cock, 1, Will, 252.; Maſt v. Goodſon, 
cuſtom of the realm and an action of 2+ Bl. Rep. 848.; Brown v, Dixon, 
pever may be joined in the ſame decla- x, Term Rep, 274. 
ration, Dickſon v. Cliftan, 2. Will, 319. } | 


; 0 S f 
Alice Maſters, Adminiſtratrix of Charles Maſters, . * 
: againſt Lewes. 

JNDEBITATUS ASSUMPSIT againſt Lewes; and upon nan To an indebi- 

a pleaded, the cauſe was tried before Hol r Chief Juſ- '** aſumpfit 
tice of the king's bench in GuiLDHALL, London; and it was we + by an 
given in evidence. | — 

Thad Moſters was indebted to Gosfright, and Lewes was in- ede inteſtate, 
debted to Maſters, who died inteſtate 1 the defendant, after — 
the death of Maſters, received two hundred and fifty pounds due bar, that a cre- 
to the ſaid inteſtate for as maſter of a ſhip; and before any A ol the in- 
adminiſtration was granted to the plaintiff, for that was conteſted dee had cn. 
by Gegfright, he ( Goxfright) levied a plaint againſt the Archbiſhop the bir: 

Canterbury, as ordinary, for the debt due to him. There was court againit tho 
2 nibil returned in the ſheriff's court of London, and upon four ar, and 
ſummons there was a ſcire facias and judgment againſt him, and that the debt, for 
the money of the ordinary was attached in the defendant's ae 404-29 ug 
which was afterwards condemned and received by Gosfright : — mop 
then adminiſtration was granted to the plaintiff, who ht tacked in his 
this action againſt Lewes, and had judgment to recover. But Mn at the ſuit 
whether the point in law was a good bar to her action (a), it was 1 
referred to the opinion of the Court by THE Cntr JUSTICE 8 8 75. 


himſelf, to whom it was referred at the trial. 2 
. W * 
It was argued, that ſuch an attachment was well warranted by Ray. 56. 
the cu/femof London for above one hundred and fifty years; that there C Sa. 516. 
had been no writ of error in all that time brought upon any ſuch * . — 
udgment, neither was there any precedent to the contrary. Bee > IE 
e objections againſt it are,—FiRsT, That by this means the 5.C.Comb. 34. 
adminiſtrator will be liableto a dev vt. SECONDLY, I hat no T+ Jones, 165. 
* action will lie in the ſheriff's court againſt THE ORDINARY. 5 0 1228 
$ to THE FIRST OBJECTION, this can be no devaſtavit in Bo 
aiminiſtrator z for if he be ſued, he may plead plene — rg agg 
which will be good, eſpecially in this cafe, where no goods came Dougl. 380. 5 
to his poſſeſſion, Then as to THE SECOND OBJECT10N, by the 


.(a) The cuſtom of farcign attachment, 1. Ld, Ray. 180, but it 

| * . . 0 now 

u in the preſent caſe, was always plead- given in evidence under * . 
td ſpecially, Skin. 639. Salz. 280. 3. Will, 297, 2. Bl. Rep. 834. 


ſtatute 


Artren Ma- 


Trinity Term, 7. Will. 3. In B. R: 
ſtatute Meſminſter the Second, c. 19. THE ORDINARY was liable 


Tins, Abu! for any debt ſo long as he had goods in his hands, which act wa 


KISTRATRIX 
or CrarLlit 
MasTz=s, 
ageinfl 
Lins. 


made in affirmance of the common law. Now until adminiſtration 
be granted, THE ORDINARY repreſents the perſon of the inteſ. 
tate. There are many cu/foms in London, which are allowed 
there, and in no other place; as arreſting before a debt is due, 
&c, (a) and they are the proper judges of their own uſages; and 
this Court will preſume that they have acted according to cuſton, 
unle the contrary appears. So in London, an executor ſhall be 
charged to pay a debt upon a ſimple contract of his teſtator (b); 
and this was held a reaſonable cuſtom. 

E contra. The plaint is entered againſt the archbiſhop, and 
he is ſummoned, which ought not to be; for the money being in 
London, the Biſhop of London, if any body, ought to be ſummoned, 

But THE CHIEF QUESTION was, Whether this is a ſuit within 


the cuſtom of foreign attachments in London? 


W. 2. c. 19. 


Carth, 457. 
' Comb. 484 
1. Lev. 187. 
1. Salk. 38. 
1. Sid. 280. 370. 
2. Sid. 114 


And as to that matter, ir WASGSIARGUED, that this is not a reaſon- 
able cuſtom; for at common law, before the ſtatute of Weftminfer the 
Second, tho THE OR DIN AR could not ſue for or releaſe a debt due to 
the inteſtate, yet he might ſeize ſuch goods which he found to be inthe 
inteſtate's poſſeſſion, and diſpoſe them at his will, or to pious uſes; 
and it was a queſtion, Whether debt would lie againſt him if he 
did otherwiſe ? for the creditors of the inteflate could not call 
him to account, becauſe the law adjudged him the fitteſt -perſan 
to take care of the eſtate. It is true, the common law was 2 
little defective in this matter; but now by that ſtatute, debt will 
lie againft him for ſuch goods which ſhall come to his poſſeſſion; 
and the reaſon which is given in the ſtatute, is the fame which 
was before; for if THE ORDINARY will intermeddle with the goods, 
he ſhall account as an executor ought to do; and this is the very 

nd of the writ in Fitzherbert (c) K Przcies A. epiſcys 
* Lincoln. ad cujus manus bona et catalla que fuer. B. qui obit 
« inte/tatus, ut dicitur, devenerunt, &c.“ and for this very reaſon, 
if THE ORDINARY die, his executor ſhall be liable. Now if be 
cannot be ſued but where the goods of the inteſtate devenerunt to 
his poſſeſſion, then the plaint brought againſt the archbiſhop is 
wrong ; for he bad no goods of the inteſtate in his hands, and is a 
mere ſtranger to the ſuit and judgment, and therefore is no pro- 
per defendant ; for which cauſe this attechment is not 
Since the ſtatute 31. Edw. 3. c. 11. THEORDINARY is com 
refuſe, the 


to grant adminiſtration to the next of lin, which if he 


court of king's bench will grant à mandamus to compel him. 
Now here is a plaint brought againſt AN oR DIN AR, to whom the 
right of graming adminiſtration belonged, and who never re- 
fuſed to grant it, and who cannot be anſwerable, unleſs he aQually 
intermedele with the goods; but here he is condemned to anſwer 


(a) Ante, 75- Cal:borp, 23. Hob. (5) Snelling's Caſe, 5. Co. 82. 
86. 1. Vent. 29. Rell, Abr. $55. Cro. Eliz. 409. ' 
1. Bac. Abr. 68g. | (c) Fuz. N. B. 120. 
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Trinity Term, 7. Will. 3. In B. R. 


before he knows any thing of the ſuit, The cuſtom is, that if Artes Mate 

the defendant, who is really the debtor, appear, the attachment 11. * — 

againſt the garniſbee will be diſcharged, then he muſt put in „ 67e 

hail to render his body, or pay the condemnation money; but the Masrzny, 

archbiſhop cannot be compelled to do either, ſo he is not within ais: 

this cuſtom. The authority which comes neareſt to this caſe, LI WI. 

is in Dyer 244+ where one Toft was indebted to Foxcroft, and Wil- & [ 95 ] 

hinſon was indebted to Toft, who died inteſtate; THE ORDINARY 
adminiſtration to Marſhall; then Foxcroft levies a plaint Dyer, 247. 4. 

in London againſt THE ORDINARY, and upon a nihil returned, as in l. 73. 

this caſe, the money was attached in the hands of Wltinſon, and 

recovered and paid to Foxcroft, and the adminiſtrator brought an 

action of debt for it; the defendant pleaded the cuſtom of foreign Comb. 347 4 

attachments in Landon, and all the matter before mentioned, and 

upon demurrer to the plea, the plaintiff had judgment. Now 

though adminiſtration was granted in that caſe before the plaint 

levied againſt THE ORDINARY, which was not in this caſe, yet the 

reaſon of that judgment may govern this cafe ; becauſe THE ORDI- 

XARY can have no action againſt Millinſen the garniſbec, to recover 

the debt due to the inteſtate; therefore no action ſhould lie againſt 

him; ſo in this caſe, becauſe THE ORDINARY cannot ſue, it is un- 

reaſonable he ſhould be ſued, and the cuſtom will not extend to 

make him liable to ſuch ſuit. | 


Cunrra. The reaſon why money is attached in the hands of 
the garniſhee, is to make the debtor appear. Now the defendant 
Lewes was never —_ to THE ORDINARY; OM hecouldnot 
be compelled to appear, by entering a plaint againſt the archbiſh 
to rw ores was nothing bas, © ere — ſeveral — 
London againſt law, as arreſting the bail without a ſcire facias 
or capias againſt the principal, &c. But this cuſtom cannot be 
ſupported by reaſon; and though their cuſtoms are confirmed by 
act of parliament, yet ſuch cuſtoms which are contradictory to 
reaſon, and to the principles of the common law, ſhall not be 
allowed in the court of king's bench. | 


3 2 I Foun following 1T WAS HELD, that 
no action did lie againſt the archbi/bop, and by conſequence the 
plaintiff, in this caſe, had judgment. 7 


= Wilſon againft Guttery. Caſe 45. 
HE DEFENDANT was arreſted on a Sunday, by a writ out of Adion les for 
THE MARSHALSEA. And now the Court was moved to rreſtiog on « 
diſcharge him. Bur 1T was DENIED; and he was directed to **49> mY 
bring an action of falſe impriſonment. - 3 th 
Court will not diſcharge the priſoner.—S, C. 1. Salk. 78. Poſt. 449. 6. Mod. 96. Fort. 373. 
6. Com, Pig.“ Temps“ (B. 3.) 3+ Bac, Abr. 39, 40. 4+ Term Rep. 377. 5. Term Rep. 194» 


The 


: 


*ſg6] Trinity Term, 7. Will. 3. In B. R. 


Caſe 45. The King againf Harpur. 
2 MOTION was made to quaſh an inditment, which 


ſet 
jo Cr oc forth, that the defendant being qualified to be a conflable, wu 
ble, ought to debits modo eloctus to ſerve that office at /{ington; and that he had 


ſhew that the notice of it, but did not take the oath to execute that office. 
defendant was ; 


choſen by fuf- The objection was, that the indictment ſhould ſet forth, that 
ficiens autbo- he was Choſen by one who had ſufficient authority, and that he wa 


riry. ſummoned before a juſtice of peace ti take the oath; and there. 
s. C. Comb. fore it not appearing how he was choſen, and that he had notice, 
- 4 the indictment ought to be quaſhed (a). 


1. Salk. 175. 380. 2. Keb. 557. 6. Mod. 96. Poſt. 1 30. 1799. Allen, 76. Stra. 920. 1146, 
Dougl. 534. 3+ Bac. Abr. 100 2. Burr. 728. 4. Com. Dig. “ Jladiament”” (G. 3. 4. Con, 
Dig. Juitice of Peace (M. 83.) . 2+ Hawk. F. C. ch. 10. f. 46. ch. 325, L gy. Rex v. Burder, 

& Term Rep. 778. 


(a) It is ſaid 8. C. Comb. 328. that the indictment was quaſhed, 


Cafe 47. Anonymous. | 
Poſt. 127. 130. UMW OTA. A {ct may ſet a fine on a conſtable, but the fe 
8. Co. 38. d. cannot. 


11. Co. 43. b. f 
2. Roll. Rep. 3. 1. Salk. 275, Savil, 94. 1. Ld, Ray, 70+ 4, Com. Dig, $r0, 696. 1, Bu, 
Abr. 440. , = 


Caſe 48. Swales againſt Lowther, 


If man dwell A MAN had a houſe and agreat farm of arable land inthe part 
on a farmin the +. of Kippaz, where he dwelt, and he had five acres of 

_ aun. land, and forty acres of paſture, in the pariſh of Sill 
tity of land in Which paſture he fed his cattle which were employed in huſbandry 
the pariſh of B. in the pariſh of Kippax. The parſon of Snillingten libelled for 


_ —_ ui tithes, for the agiſiment of cattle there. The defendant ghereupon 


ſuggeſts, that by the cem of England no tithes aught to be 

_—— ved for agiſtment of cattle kept for plough or pail, 
in buſbaxdryin And now a motion was made for @ prohibition, becauſe the 
| 2 5 plaintiff cannot libel for the agiſtment of cattle but for ſuch 28 
parith of B. the are fed in the fame pariſh, and not elſewhere z the paſt 
| owner ſhall pay of cattle uſed for huivandry in the fame parifh-is not tith, 
abe for ſuch becauſe the parſon has tithes for them in another kind, 
oaths On the other fide it was faid, that the parſon is to have a prof 
pariſh of B. Where the pariſtioner has any benefit, and that he is an inhabitant 
Cro. El. 446, Wherever he has land. | 
475- 702. But THE Cour would not grant a prohibition upon the fir 
Fiz. N. B. 53. motion, but gave the defendant leave to amend his ſuggeſtion, b 
. * Abe. adding, that he had arable land in Sniſlington, and exerciſed 
— lac. $75. bandry there; Which was amended. 


Sus. ;60, Mor, 919, Hard, 384 3- Com. Dig, © Diſmes” (H. 5.), Fitzg. a 


” =” 
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» Afterwards in Mic haelmas Term it was moved again, and THE, Swatzs 
couar were of opinion, that if the cattle depaſtured were not R 
for plowing the land in the ſame pariſh where they are fed, he %%. 
ſhall pay tithes, though they plow in another pariſh'; and if he Carth. 476. 
had more cattle than he employed for the plough in the ſame pa- 

riſh, he ought to pa tithes for them. But THE Cour ordered 

the defendant to affidavit to aſcertain the fact. 


Brockwell againf Lock. Caſe 49. 


BT by the bailiff of THE PALACE CourT of the Bifbop of The Bailiff of 
Rocheſter for fees, upon execution of a judgment in that u Pe 
court, being twelv e in every pound for any ſum under a — - = 
hundred pounds, e in the pound if above that ſum; and cher is not en- 
this is by virtue of the ſtatute 29, Eliz. c. 4. (4%, in which there titled topoundage 
is A PROVISO, © that it ſhall not extend to fees taken or had under the 29. 
« within @ city or town corporate. The plaintiff had a verdict. 2. © 4. for 
3 . executing a 
And upon a motion in arreſt of judgment, becauſe of that clauſe judgmene of 
in the ſtatute, it was alledged that this caſe was not within that r court. 
?PROVISO, it being neither @ city or town corporate where the ex - SC. f. S0lK. 351. 
ecution was made. Now the reaſon why execution fees are riot 2- Jones, 185. 
to be taken in ſuch places is, becauſe the juriſdiction is narrow, 2 Koll. Rep. 5g. 
the ſheriff is at lefs trouble, and not ſo much in danger of an eſcape; S. Ce . 
but here the juriſdiction of the biſhop is as large as his dioceſe, No, 66. 
and ſo not within the like reaſon. Bailiffs of franchiſes and li- 1. Mod. 267. 
berties are named in the ſtatute, and the plaintiff being ſuch, and 4+ Med. 254 
the place not within the proviſo, he is entitled to this action; and P. 173. 
it has been ruled, that where 4 bailiff of @ franchiſe made exe- C. Can. 53+ 
cution upon @ ſcire facias, he ſhould have his fees by virtue of this * Viſcount" 
ſtatute. : : (F. 2. ). 
Curia. An officer of @ liberty ſhall have his fees for execur- 4c. 
ing the proceſs of this court; but it was never intended by the 2. Term Rep. 
ſtatute, that he ſhould have any for executing judgments obtained 133 · 
in inferior courts. 


Therefore this judgment was ftayed. 


() See 3. Ceo. 1. c. 15. 


South againſt Allen. Caſe 50. 
Trinity Term, 7. Will. 3. Roll . 


SURREY, 1 BE it remembered that heretofore, to wit, in the 
to wit. Term of Za/ter in the firſt year of the lord the 

king that now is, before the fame lord the now king at Meſtmin- 
fter, came William South, by Thomas Fohnſon, ſenior, his at- 
torney, and brought here into the court of the ſaid lord the king, 
then there, his certain bill againſt Robert Allen and Fobn Wilſon, in 
the cuſtody of the marſhal {&c. of a plea of treſpaſs and eje&ment ; 
and there are pledges of proſecuting, to wit, Fobn Doe and Ri- 
chard Roe, which ſaid bill follows in theſe words, to wit, William 
South complains of Robert Allen and Jahm Wilfor, in the cuſtody 

of 


[981 


* — 


ALLE. 


*[99] 


at Tooting-Graveney, in the county mad 7. tr a certain indenture 
I 


South, thereupon entered, and him the faid Milliam from his farm 


Trinity Term, 5. Will. 3. In B. R. 
of the marſhal of the Mar/halſea of the lord the king, being befors 
the king himſelf, for that, to wit, that whereas one William Birch 


and Sarah his wife on the firſt day of May, in the firſt year ofthe 
reign of the lord James the Second, now king of England, &.. 


ſigned with his hand, and ſealed with his ſeal, demiſed, granted, 
and to farm let, to the faid William South one meſſuage with the 


appurtenances, and one barn, and one orchard, and one 
ſituate, lying, and being in Tooting Graveney aforeſaid, in the 


county aforeſaid, to HAVE AND TO HOLD the tenements aforeſaid, 
with the appurtenances, to the faid Villiam South and his afiens; 
from the id firſt day of May until the full end and term of fre 


years from inznce LS and fully to be completed and 
ended. By virtue of which faid demiſe, the faid William South en- 
tered into the tenements aforeſaid, with the appurtenances, and 
was poſſeſſed thereof, until the faid John Wilſen and Robert al. 

to wit, on the ſame firſt day of May in the year above- 
faid, with force and arms, into the tenements aforeſaid, with the 
appurtenances in and upon the poſſeſſion of him the ſaid W/;llien 


aforeſaid, his term thereof not being ended, ejected, expelled, and re- 
moved, and him the ſaid Miiliam from his poſſeſſion aforeſaid, ſo eject- 
ed, expelled, and removed, kept out and yet keeps out thereof, and 
other wrongs then and there to him did; againſt the peace of the 
faid lord the now king, to the damage of him the ſaid Wilken 
South of one hundred pounds. Aud thereupon he brings ſuit, &c. 


And now here at this day, to wit, Monday next after eight days 
of Saint Hilary in this fame Term, until which day the faid Roben 
and John had leave to imparl to the ſaid bill, and then to anſwer, 
&c. before the lord the king at Veſminſter, came as well the faid 
William South, by his attorney, as the aforeſaid Robert Allen and 
Fohn Wilſon, by Edward Shaller, their attorney: and the faid 
Robert and Jobn defend the force and injury when, &c. and (ay, 
that they are not thereof guilty, nor is either of them guilty in the 
manner and form as the faid Milliam South above declaring al- 
ledges; and of this they put themſelves upon the country, and the 
aforefaid William South likewiſe, &. Thereſorelet a jury there- 
upon come before the lord the king at W:ftminfter, on Saterdy 
next after eight days of the Purification of the Bl:fjed Virgin Mary, 
and who neither, &c. to recognize, &c. becauſe as well, &c. The 
fame day is given to the parties aforeſaid there, &c. Afterwards the 
proceſs is thereupon continued between the parties aforeſaid of the 
plea aforeſaid by the jury being thereupon reſpited between them 
before the lord the king at V eſminſter, until 1edneſdzy next af- 
ter three weeks of Eaſter then next following, unleſs the juſtices of 
the lord the king aſſigned to take THE Ass1ZEs in the county afore- 
faid ſhall firſt come on Thur/day the third day of arch, at South- 
wark, in the county aforeſaid, by form of the ſtatute, &c. for want 
of jurors. At which day before the lord the king at Taj 

* co 
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eometh the parties aforeſaid by their attornies, and the faid 2 
tices of the lord the king before whom, &c. have ſent here their 
record before them had in theſe words, To WIr, Afterwards on 
the day and at the place within contained before EDw arD HER- 
zERT, Knight, Chief Juſtice of the lord the king, aſſigned to hold 
pleas before the king himſelf, and THomas JExNouR, Knight, 
one of the barons of the exchequer of the ſaid lord the king, af- 
ſigned to take aſſizes in the county of Surrey according to the form 

the ſtatute, &c. came as well the within named William South, 
as the within written Robert Allen and Jobn Wiiſen, by their at- 
tornies within contained. And the jurors of the jury whereof 
mention is within made being called ſikewiſe came; who being 
choſen, tried, and ſworn to ſpeak the truth concerning the matter 
within contained, ſay upon their oath, that before the faid time of 
the treſpaſs and ejectment aforeſaid above ſuppoſed to be done, 
one John Stone was ſeiſed in his demeſne as of fee of and in one 
meſſuage, one barn, one orchard, and one garden, in the de- 
claration aforeſaid mentioned, with the appurtenances, ſituate, ly- 
ing, and being in Tosting Graveney within written in the county 
aforeſaid ; that the ſaid John Stone, being fo ſeiſed as aforeſaid 
of and in the tenements aforeſaid with theappurtenances, afterwards, 
&t. to wit, on the twenty-ninth day of October, in the thirty- 
third year of the reign of the lord Charles the Second, late king of 
England, made his laft will and teſtament in writing, ſigned, ſealed, 
> delivered by the faid John Stone, in the preſence of three cre- 
dible witneſſes, whoſe names to the ſaid laſt will and teſtament, 
and in the preſence of him the teſtator by the ſame witneſſes ſub- 
ſcribed, are in theſe Engliſh words following : viz. © The twenty- 
« ninth of October 1681, John Stone, of the pariſh of Allballowws 
« Barking, London, citizen and merchant-taylor of London, being 


« ſick and ill, makes his will as follows: As to my eſtate, I give 


and diſpoſe the ſame in manner following : Item, I give unto 
« my filter Sarah Birch, wife of Milliam Birch, * the rents and 
« profits of all my lands and tenements lying in Toeting, in the 
county of Surrey, during her natural life; and to be paid by 
« my executors hereafter named, into her own hands, without 
« the intermeddling of her huſband ; and after the deceaſe of my 
« ſaid ſiſter Sarah Birch, I do give and bequeath the faid lands 
< and tenements, with the appurtenances, unto and amongſt Zohn 
« Birch, Malme Birch, and Sarah Birch, children of my faid 
& ſiſter, and to their heirs and aſũgns for ever equally, part and 
« part alike,” as by the ſaid laſt will and teftarnent of the faid John 
Stone, to the faid juſtices and jurors aforeſaid in evidence fhewn 


amongſt other things, is more fully manifeſt and appears. And 


the jurors aforeſaid, upon their oath aforeſaid, further ſay, that the 
ſaid John Stone, afterwards, to wit, on the firſt day of oy, in 
the year of Our Lord 1682, at Tooting Graveney aforeſaid, in the 
county of Surrey aforeſaid, died fo thereof ſeiſed of and in the te- 
nements afore aid, with the appurtenances. And the jurors afore- 
laid, upon their oath aforeſaid, further Gy, that the within named 


Sarah, 
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againſt 
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upon their oath aforeſaid, further ſay, that the ſai 


Trinity Tenn, J. Will. 3. In B. R. 


| Sarah, one of the leſſors of the plaintiff, and wife of Mi 


Birch, the other leſſor of the plaintiff in the declaration aforeſaid 
mentioned, and Sarah Birch, in the laſt will and teſtament of the 
aforeſaid Fohn Stone likewiſe named, is one and the ſame perſon, and 
not another and a different perſon z and that the tenements in the 
declaration aforeſaid mentioned, and the lands and tenements in 
Tooting, in the _ of Surrey, in the faid laſt will mentioned, 
are one and the ſame and tenements, &c. ; and that the fame 
Sarah Birch in plend vitd mods exiſtit. And 7 aforeſaid, 

William Birch 
and Sarah his wife, afterwards, and after the death of the ſaid Joby 
Stone, and before the faid time when, &c. to wit, on the thirtieth 


day of April, in the firſt year of the reign of the lord James the 


Second, now king of England, &c. in the tenements aforeſaid, with 
the appurtenances, in the declaration and laſt will aforeſaid men- 
tioned in and upon the poſſeſſion of the aforeſaid Robert Allen and 

ahn Wilſon, entered thereupon, and were thereof ſeiſed as the 

w requires; and that the aforefaid William Birch and Sarah his 
wife being thereof ſo ſeiſed, afterwards, to wit, on the within 
written firſt day of May, in the firſt 18 within written, at Tooting 
Graveney aforeſaid, in the county aforeſaid, by his indenture within 


ſpecified, ſigned with his hand, and ſealed with his ſeal, demiſed 


to the aforeſaid William South the tenements aforeſaid, with the 
appurtenances, to have and to hold the tenements aforeſaid, with 
the aid appurtenances to the ſaid Milliam South and his 
from the ſaid firſt day of May, in the firſt your aboveſaid, until the 
full end af five from thence next following and fully com- 
and By virtue of which faid demiie, the fame Ji. 
liam South into the tenements aforeſaid with the appurtenances, 
entered, and was thereof poſſeſſed, until the aforeſaid Robert Allen 
and Fobn Wilſon afterwards, to wit, on the ſecond day of the 
fame month of May, in the firſt year abovementioned, with force 
and arms, &c. into the tenements aforefaid, with the appurtenances, 
in and upon the poſſeſſion of him the faid Milliam South thereupon 
entered, and him from his poſſeſſion ejected. But whether upon 
the whole matter aforeſaid, by the jurors aforeſaid in form afore- 
faid found, the faid Robert and John are guilty of the treſpaſs 
and ejectment within written in manner and form aforeſaid, as the 
faid William Sauth within againſt them complain, or not, the ju- 
rors aforeſaid are wholly ignorant, and thereupon pray the dike 
of the Court here in the premiſes. And if upon the whole matter 
aforeſaid, by the jurors aforeſaid, in form aforeſaid found, it ſhall 
ſeem to the juſtices here that the tenements aforeſaid, with the ap- 
purtenances, by the aforefaid laſt will and teſtament of the ſaid Job! 
Stane, are deviſed to the faid Samuel Birch for the term of his lite, 
then the jurors aforeſaid upon their oath aforeſaid ſay, that the 
aforeſaid Robert Allen and John Wilſon are guilty of the treſpals 
and ejectment within written, in manner and form as the faid 
Willam South within againſt them. complains; and then they aſleſt 


damages of him the faid Milliam South by occaſion FERC 
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ud Segment; beſides his coſts and charges by him about hls 8 
uit in this behalf laid out to ſixpence, and for theſe coſts and charges 24% 
to forty-eight ſhillings. But if upon the whole matter aforeſaid, 4 
in form aforeſaid found, the tenements aforeſaid; with the appur- 

tchances by the aforeſaid laſt will and teftament of the ſaid Jobn 

Stone are not deviſed to the ſaid Sarah Birch for the term of her 
bd — Joke # — mage tag ctr 
the fad ien are not gui 

© er within written, 2s the faid Robert Milan and 
Wilfen within, in pleading, have alledged. And becauſe the 
lad juſtices and court hete are not yet adviſed what judgment to 
give of and in the ptemiſes, à day is thereof given to the parties 
aforeſaid until 7 7 far after fifteen days of Eafter, before 
the lord the king at Weftminſter, to hear their judgment of and 
upon the premiſes, fer that the aforeſaid juſtices and court here are 
not yet adviſed thereub, & c. 
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South againſt Allen. | Caſe gr, 
* &jECTMENT for lands in Tooting, the demiſe of William A deviſe of * the 
Birch and Sarah his wife, a ſpecial verdict was found, that . e prom. 
Stone was ſeiſed in fee of the lands in queſtion ; and by his . h. al my 
aft will and teſtament deviſed the rents and profits thereof to the « cemens lying 
faid Sarah for life, to be paid by bis executors into her hands, &c. « in Dali, to my 
. > . | . 0 Gfter dui 
The queſtion was; Whether this was a deviſe of the lands to ber pity 
ber for lile, r to the executors during her life ? If it was to her * life, to be paid 
for life, then the ejeQtment is well brought upon the demiſe of , by my eu- 
the huſband and wi — ber 


Tuo wHo ARGUED for the plaintiff held, that it was a 4, pittour the 
good deviſe of the lands ink wife for _ for a deviſe of © the « — 
à rents and profits“ is a deviſe of the lands itſelf : and the ſub- © band ; and at - 
ſequent words, & to be paid by his executors,” will make no * al- © ter herdeceaſs 
teration of the eftatez it makes them bailiffs to a particular pur- . 1 aid lands 
poſe, but gives them no intereſt; As for inſtance: A man had « 7g be equally 
iſſue a ſon and a, daughter (a), and deviſed that his fon ſhould « girided unte 
have his lands at, the age of twenty-four years, and bequeathed © and amongſt 
forty pounds to his daughter at the age of twenty-one years, and © th*childrenof 
pointed who ſhould be his executor, and that he ſhould have 1 m 7 dl gg cf 
« the overſight and doing of all his lands, &c.” until the ſeveral 25, land to tis 
ages of his children it was 44 that the executor had fiſter ſor lifes 
no intereſt in the lands by thoſe wo t only a ſtewardſhip for but to his exe- 
the benefit of the heir. So in Trinity Term, in the forty-firſt teen in troft, 
ler of Queen Blizobeth, The teſtater being ſeiſed in fee, des 55 e 5, os 
riſed to his ſon in tail, and appointed that the overſeer of his will for ber - 

wed 7 0k 
D 
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« for him:” and it was adj 
tereſt to make a leaſe for years 
might make leaſes at will, and that his recei 


iſee. If a man deviſe that his land ſhall deſcend to h fo; 
his mother ſhall take the profits until he is of age; 1 
er marry, and die before her ſon come of age; the hu 
band ſhall not have the ts till that time, becauſe no inter 
deviſed to the wife, but a confidence for the benefit of th 


the dev 
and that 
the moth 


it; for a deviſe of rents and profits 
land itſelf. "The executors have no eſtate by this deviſe; 
fince the ftatute of wills (c), the law never conſtrued a freehdl 


to paſs by ſuch words, without neceſſity required it; for nothing 


is given to them, but that they ſhall pay, & e. anditis no conſequenc, 
— are to pay, that therefore they muſt have the eſtate i 
the land Cd). If a leaſe be made, upon condition that the leſſe 
ſhall not alien but to his children, he afterwards deviſe part i 
the term to his ſon, after the death of his wife, and make his en 
cutors, and die; this is no forfeiture (e), becauſe the law will nu 
iatend it to be a deviſe to the wife by implication, to make; 
breach of the condition in order to deſtroy an eſtate expreſiy & 
viſed : ſo in this caſe, the rents being expreſly deviſed to the vi 
though they are to be paid by his executors, the law will conftre 
it to be a deviſe to the wife, becauſe it does not appear that be 
intended any intereſt to the executors. N 

* TBhosk WHO ARGUED for the defendant inſiſted, that i 
was impoſſible to fulfil the intent of the teſtator, if the eftat 
ſhould not be veſted in the executors: his meaning was, tha 
the wife ſhould receive the rents for her life, which ſhe my 


do, if the executors receive the profits, An executor quatery 


Tomb. 375 
1. Vern. 104. 
2. Chan Rep. 
117. 


ſuch, has nothing to do with the old, fo that his office i 
not concerned in this caſe ; but the perſon is deſcribed who fhul 
receive the profits, and therefore ſuch a conſtruction: muſt be 
made of the will, that all the parts of it may ſtand togethe, 
Can any reaſon be aſſigned why a deviſe of “ the rents a 
«. profits, &c.” ſhould paſs the land itfelt, but only to fulfil tie 
intent of the teſtator by implication? For the right which ö 
given to a man to receive the profits entitles him to the lang; bu 
if any thing appear in a will, to thew the intention of the teſtam 
to be otherwiſe, there the law will never make it an eſtate by in- 
plication.. If an eſtate of freehold ſhould be veſted in Sarah ti 
wife, then her huſband would have it during her life ; and if te 
ſhould be outlawed or become a bankrupt, it would then be for 


| feited for his life, and during that time ſhe could not have ti 


profits ; which is directly contrary to the will. I he law has 2. 


(a) Pigott v. Garniſh, Cro. Eliz. + (e) 32. He. 8. c. 1. 34. l 
674. 734+ | 6. 5. 12. Car. 2. c. 4. 

(5) 2. Leon. pl. 380. ' (4) Sees. Com. Dig. Deviſe (N.) 

* ä (e Horton v. Horton, Cro. Ja- 7 
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pointed no particular words to diſpoſe a freehold by will; there= benz 
tre ſuch words which ſhew the intention of the teſtator to deviſs f 
ſuch an eſtate, are ſufficient to make it ſo. Now an executor 
cannot pay the rents into the hands of the wife, unleſs he has 
ſome eftate in the land to ſue for and recover the profits, if the 
tenants ſnould deny panes As to the caſe er v. 
Collins (a), it is not to this purpoſe, for that was only an appoint- 
ment to the executors to look after the land; they were no more 
than the overſeers of the will, and had no legal intereſt by that 
deviſe * 2 a f = 7* 
In Trinity Term 1696, JUDGMENT was given for the defen- 
dant by the opinion of Two JupGEs againſt THE CHIIT Jug» 
rick, who held that the intent of the teſtator would be better 
fulfilled if theſe words ſhould be conſtrued to give an intereſt to 
the executors during the life of Sarah, becauſe the will being 
penned againſt her huſband, by ſuch a conſtruction he would have 
nothing to do with the rents. But by the penning this will, the 
executors have no intereſt by theſe words; for if they ſhould, it 
would contradict the precedent deviſe of © the rents and profits” 
to the wife; and that would be to make a deviſe by implication 
to the executors, to # contradi&t an expreſs deviſe to her for life. 104 


But by the opinion of the other Judges, the defendant had 
(«) Cro. Els. 54. 8. C. Veh. 73. J. C. Brownl. 88. 


Robinſon aguinſt Groſcourt. 2. Caſe 52. 


THE CHAMBERLAIN of London brought an action of debt A by-law made 
againſt the defendant, for a forfeiture upon the breach of a by the C:Ty or 
bje-law, which being removed in this court by a habeas corpus, Lon von, * that 
the lord mayor, aldermen, and ſheriffs made this return: THAT. — _ 
« the City of Londen is an ancient city; that there had been a « cypation of 
« cuſtom there, time out of mind, for the mayor and aldermen for * mute and 
« the time being, with the conſent of other faithful people, to make * dancing with- 
« bye-laws for the common good of the citizens, as often as there ES 
4 be occaſion ; that their cuſtoms were confirmed by a. bi entitled to 
« of parliament z that at a common-council held at GUILDHALL « the freedom 
« on the eleventh of September, Ce. a bye-law was made, © by pain 
That whereas the maſter, warden, affiſtants, and commonalty , 5 
« of the art and ſcience of muſic, freemen of the ſaid city, had , net - 
© been an ancient brotherhood, and that no perſon not being a « after notice, 
freeman ought to uſe any art or occupation within the faid * take up bis 
« city for gain; — — did take upon them the 9 
® Muſicians, on paint of forfeiting ten pounds for every offence,” is avoid bye-law.—$, C. Comb. 354. 
5, C. Holt, 129. . Roll. Abr. 363. Poſt. 157. 167. 319. 438. . Mod. 10. 164. 6. Mod. 
123-177, Ray. 447. 1. Salk. 34. 332. Comb, 10. 1a. 181. Skin, 371. 291, 2. Show, 
267. 26. 4. Mod. 2y. 1. Burr. 12. 14. 3. Burr. 324. 1. Bac, Abr. 339. 1. Will. 233. 
3. WA, 266. 1. Stra. 675. . 
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1 ght uſe what trade he thought fit; which 
— the ſtatute 5. Eliz. c. 4. to an apprenticeſhip; 
but that being be may ſet up his trade where he ca 


| becaule it is againſt the liberties of the people 2 
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< of dancing; 3 the faid city, nor members of 

« fraternity, &. For remedy whereof i mas enaltd by & 
« mayor, aldermen, and commons, that every — 
& occupation of muſic and danci within the id cir, wh ſhal 
«K have a ivilege to be made by patrimony, at next 
4 court of affiſtants of 1 domn bf the — 
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Ir was ARGUED ; that lee are ct 
bad, in — Hin tor ace 
frauds by Blackwcll- Hall factors; againſt reſtraining the number 
of carts and coaches; but where the public is not concerned, 1 
man ſhall not be refrained of his liberty by any law whatiers 
* Therefore this bye-law'is void: 


FinsT, ſer the mattercbodiaſe —— There are ten 


} = = 44: & =  ' 


trades fo mean, they are not within the intention df the 
2 Dre 
— wkog he erade merchandize, by way of 


« » ing by , A, or ere in grow or retail, 
which era ying and ſelling, &c.” All cuſtoms or law 
2 are to be taken very ſtrictly, becauſe a 


= = «© = Hn 5 


re A bye-law, without a cuſtom of the plac 
to ſupport it, not bind {a). Now the cuſtom of this place 
is, (That no perſon not bbs a freeman, ought to uſe any at 
4 or within the city of Landen for gain, not being 
4 free of the city, nor member of any fraternity ;”” ſo that this 
cuſtom does not bind a man to be free of any particular company; 
and then the bye-law exceeds the cuſtom, beeauſe though the 
perſon is free, yet if he do not take his freedom of THE Con- 
PANY OF MUSICIANS, it is not — This bye-law tends to 
deprive perſons of their freedom though they are entitled to it by 
birth or ſervice, and to take away ao Argo rl 
and which is veſted in them by cuſiow ; for chere way be a cuſe 


to appropriate particular privileges to a corporation, excluſive to 
all other perſons; but a bye-law without a cuſtom will not do it 


* a a kk, _ Aa«- = co e 


(a) 2. Salk, 194. 4. Mod: 27. 
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SECONDLY, The penalty is exorbitant, in making the forfeiture 
to be ten pounds for every offence: and this has often been ad- 


fines, yet it muſt be according to juſtice 
which moſt reſembles this is that of Paine uv. Haughton (5), 
where the king by letters patents granted a power to the 

and — this very city to make bye-laws, and this was 
confirmed by act of parliament; afterwards they made a bye- law, 
« That no carman ſhould uſe a cart in the city without Ne, ge 
« from the wardens of ſuch an hoſpital, under the penalty- of 
« fifteen ſhillings; and it was adjudged void, becauſe it was in 
nature of a monopoly, and made only for the private benefit of 
ſuch wardens, without any reſpect to the public good. 


* THIRDLY, The penalty is to be recovered by action of 
debt, or plaint, in the name of THE” CHAMBERLAIN in the 
mayor's court, and one moiety after conviction to be paid to THE 
CHAMBER OF LONDON. Now for this reaſon the bye-law is 
void, becauſe it is to make them judges in their own cauſe; which 
is ſo contrary to the rules of law, it has been held (c), that 
if a judge take the caption of a fine where he is a party, the cog- 
pizance is void. ; RE Bi 

FourxTHLY, This cuſtom is not applied to thoſe who are free 
of the city, Nn 2 
ſor the time being, with conſent of ot ait people, to 
make bye-laws, &c. which may be people of any other place 3 
and therefore it is naught, not being bound up to the freemen of 
the city; for ſo was the return in Wagoner's Caſe (d), viz. de 
oſenſu communitatis ejuſdem civitatis. ; 

FirTHLy, Here is an arbitrary power given to the Company of 
Myficians, who by admitting a man into their fraternity, may 
take what fine they pleaſe; and if they refuſe to admit him, there 
js no penalty given by this law to the perſon thus refuſed to com+ 
pel an admittance, which is to put a certain number of men under 
the final juriſdiction and power of others; and that is contrary ta 
a fundamental rule in the law. Therefore a bye-law made b 
the Merchant Adventurers (e), © That no man thould buy or { 
© at four fairs within ſuch a prince's dominions, without firſt 
* compounding with them, and paying a fine,” was held to be 
void, becauſe it was an infringement of the liberties of all others 
not being free of that company. | | 
$1XTHLY, But admitting this bye-law to be good, they ought 
to haye returned, that * had notice of it, and ; 
rather becauſe he is not one of their company; and it is a rule in 
all cafes, where penalties are impoſed by way of forfeiture, that 


P AF SS i FS SHHEASFSS 


2 * 28 


W K eee . . 


* „ 


— r za 


the party ought to have notice of the law, 


(a) See Halton v. Haſſell, Stra. (6) 1, Roll. Abr. 366. 
1042. Evelyn v. Chicheſter, 3. Burr. (c) Co. Lit. 14. h 

| 717. Crant v. Aftle, Dough. 724. (4) 8. Co. 122. 
. | 
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againf 


judged in caſes of lords of manors, who have ſet arbitrary fines Cnoscoua . 
on their tenants, that notwithſtanding _ had power to impoſe Comb. 43. 
reaſon (a). "Thecaſe Sin. 247. 
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Trinity Term, 7. Will. 3. In B. R. 
THOSE WHO ARGUED en the other fide anſwered fome of te 
objections, viz. 


As-to that objection, that the bye-law was void becauſe à 


- ©* moiety of the ty was to be for the uſe of the city; admitting 


* [107] 


8 r chat reaſqn, yet that will not make the whol 
— — becauſe it may be good in part, and void in par, 
— objection was taken in the caſe of Player v. Archer (4) 

ere a moiety of the fine was appointed for the maintenance of 
HRIST's Ho$PITAL, and the other moicty to the mayor and 
aldermen, &c, and there it was inſiſted, that the court of alder. 
r and parties; yet a pracedende was no 


Neither is this law to a cuſtom, or exc 
thoſe. who have 8 becauſe it is — 
ſary that even in ſuch caſes the party ought to be free of ſome 
company, otherwiſe he cannot be free of the city ; and if it be ne. 
2 the defendant ſhould be free of a company, 2 

1 of Au ſicians, which is the moſt agreeable to the 
of dancing ? And if he refuſe, — court of aldera 


| have power to impoſe him upon that company : 


As to THE FIRST OBJECTION, that this bye-law is void becauſe 
it is made about a trivial matter; the queſtion is not about the 


 meanneſs of the thing, but whether the ſubject-matter, be within 


the juriſdiction of the court of aldermen ; and if fo, Gay wigs 
they have not done what is reaſonable ? 


And as to that, it cannot be denied but that e are an 
ancient brotherhood in London, and have been always under the 
care and government of the city; and the law now in queſtion 
carries 2 conveniency in the very nature of it, for it is to 

_— in . city, that the youth ſhould not be taught but by 
roved maſters in this art; and it is not the 
— , of © which exclude the people who exerciſe fuck 
trades from the care of the civil magiſtrate ; for then inn-keeperꝭ 
comb-makers, patten-makers, and many other trades, would be 
under no government, which is moſt — in ſuch mean en- 
ployments ; ſuch people are ſubject to laws; not in reſpect d 
their occupations, but b — the d iſtrict where fp inhabit, 
that they may be kept in due conformity and order. 


It is — by thoſe who argued on the other ſide, that a cul 
tom may be — fo exclude particular perſons from certain pri 


vileges, but that a bye · law cannot do it. Now it will not be de- 


nied, but that there is a cuſtom in London, which enables them 
to make bye-laws, and that their cuſtoms differ from others: nov 
if a bye-law be founded on ſuch a general cuſtom, and made in 
— ag e hen. + he 08 
this very purpoſe. 


(s) 1.84. 105. 
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Trinity Term, 7. Will. z. In B. R. 


As to the penalty being exceſſive, the Court are the proper Ronen 
judges thereof : there are many 5 4 where the like 4 is «cant. 
inlicted, and thoſe which had the leaſt during all the reigns of Wc. 
Ehward the Sixth and Queen Elizabeth have forty ſhillings and 
ſome of them five pounds, fo that this is but a reaſonable fine. 


Cuxia. Though the cuſtom is, that whoever is free of the 

city muſt be free of ſome company, yet that cuſtom does not 

ige a man to be of any particular company; for if it ſhould, [ 108 ] 
then though the defendant is entitled by birth to be free of ſuch | 
company, yet he muſt alſo be free of this, otherwiſe he cannot 

exerciſe this art, which is unreaſonable. They may make him 

take his freedom (a), but cannot direct in what company; for if 

they had ordered the defendant to be admitted of the Blackſmiths 

Company, it had not been good. It may be a queſtion, Whether 

the city has a power to enforce men of no trades to be free of 

thole companies which are ſuitable to their profeflions ? as dan- 

cing is no trade, but it may be called a profeſſion, It is true, 

muſic is ſuitable to it; but it is not abſolutely neceſſary that a 
2 ſhould be free of the Muſicians Company : there is 

no fellowſhip of refiners ; but the court of aldermen cannot order 

them to be free of the Goldſmiths Company, which is the moſt 
ſuitable to them. So that this cannot be a good bye-law, becauſe 1. Salk. 143. 


che defendant cannot be compelled to be of that particular com- 


y, and it is ſufhcient if he is of any other, which he may be 

ew ng that apenr on this retry; i i in nature of mo: 
to the Company uficians, cannot be compelled to 

adckin free of uit compre bn cal they dad refuled; 

So in Trinity Term, in the eighth year of William the Third, 

judgment was given accordingly. 

e See the caſe of Wannel v. The S. C. 8. Mod. 269. See alſo Harriſon 

City of London, that a bye-law to oblige v. Goodman, 1. Burr. 12. ; Pierce v. 


a joiner, in London, to be free of the Bartrum, Cowp. 270.; The King v. 
Joiners Company, is good, 1. Stra. 675. Marſhall, 2. Term Rep, 2. 
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Si- John Holt, Kat. Chief Juſtice. 

Sir William Gregory, Kat. 

Sir Thomas Rokeby, Kaz. Juſtices. 

Sir Samuel Eyre, Kut. | 
Sir Thomas Trevor, Kat. Attorney General, 


1 


aten againſt Cole. Cale 53, 
Trinity Term, 5. Will. 3. Rall 185. 


GLovcesTER, OHN BRIT TEN complains of Themas Treſpats, 
to wit. Gle in the of the marſhal of the 


the reign of the lord William the Thir, now king of Zug 
&c. at Hannam, in the pariſh of Bitten in the county aforeſaid, 
with force and arms the cattle, that is to ſay, ge > 4 
and two lambs of him the ſaid Jobs Britten of the 
pounds took and drove awa — k — 
the peace of the ſaid lord the now king, to the damage of him the 
fajd John of forty pounds, and thereupon he brings ſuit, &c. 
And now here at this day, to wit, Friday next after three Special juftis- 
weeks of the Holy Trinity in this ſame Term, until which day the catioo under a 
faid Thomas had leave to imparl a n Petco and then to fac 
anſwer, &c. before the lord the king minſter come HO 
well the ſaid John by his ſaid as = Fol [Thomas by Philip sea into the 
Hodges his attorney, and the faid defends the force —— of exche- 
ury when, &c. A cb es dd From force and arms, and query 
LE TREES nnn 


tri 
agumft 
Tor. 
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- ſaid; with the appurtenances, were of the clear | value: of 


me rate and yearly value above mentioned, ſo that when he ſhould 
have levied that money, — INAIOCOEPIES 
236773 


| Game, and ſhould cauſe to be made, collected and levied, all and 


Michaelmas Term, 7. Will. 3. In B. R. 


that he is no? guilty ; and of this he puts himſelf upon the country, 
and the ſaid ohn Britten likewiſe ; and as to — of the 
treſpaſs aforefaid above ſuppoſed to be done, he the ſaid Thomas Cal; 
faith, that the ſaid John Britten ought not to have or maintain bis 
ſaid action thereof againſt him, becauſe he faith, that before the 
ſaid time hen the treſpaſs aforeſaid is above ſuppoſed td be done, 
to wit, on the twelfth day of February, in the year of the 
reign of the ſaid lord the now king, a certain writ of the ſaid lord 
the now king of levari facias iſſued out of the court of exchequer of 
him the ſaid lord the king at ir emi fer hep being in the c 

of Middleſex, directed to the ſheriff of Glouteflerſhire ; b whicl 
ſaid writ, the faid lord the king reciting, that whereas Sir Richard 
Cocks, Bart. then late ſneriff of Glouce/terfhiry aforeſaig, by virtue 
of the writ of him the faid lord the king ef capias _utlagatun, 
iſſuing out of the court of the ſaid lord the king of common, 
at We/tminſter, againſt Francis Crefwick, of Hanwam's Court, 
within the pariſh of Bitten, in the county aforeſaid,” Eſq, & out. 
lawed in the 2222 Somerſet, on the twelfth day of June, in 
the fifth year of the reign of the lord the 1 of the lady 
Mery late queen of England, &c, at the ſuit of Thomas Cale the 
now defendant, and Mary his wife, of a plea of debt, to the afore. 
F 
in the fifth year aboveſaid, took and ſeized into the hands of the 
faid lord the king and lady the queen, one capital meſſuage or te- 
nement called Hannam's Curt, with all the barns, es, out · 
houſes, edifices, gardens, orchards and appurtenances to the ſame 
belonging; one cloſe of paſture commonly called Hil{-houſe, con- 
taining by eſtimation fourteen acres ; other cloſe of paſture 
called the New Encloſure, containing by.eſtimation eight acres, 
and ſeveral other grounds; all and ſingular which premiſes afore- 
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— 5 — iſſues beyond repriſes, of the land 
ind chattels of the ſaid Francis Creſwicl, as by the tranſcript of 
the ſaid writ of capiar utlagatum, and the return thereof, and of a 
certain inquifition thereupon taken, certified into the exchequer 
of the faid lord the now king, and there in the cuſtody of the faid 
lord the king remaining, more fully appears: the id lord 
the king willing to be anſwered and ſatisfied of the rents, iſſues 
and premiſes atoreſaid, as is right, commanded the faid ſheriff of 
Glouceſterſhire by the faid writ of levart facias, that he ſhauld nat 
omit, becauſe of any liberty, but that he ſhould enter into the 


ſingular the rents, iſſues, and profits of the premiſes aforefaid, with 
the appurtenances, and of eycry parcel thereof forthcoming, from 
the ſaid time of taking thereof into the hands of the ſaid lord the 
Ling, until the feaſt of the Annunciation of the Bleſſed Virgin 
Mary then next to come (which was not thereof anſwered to the 
faid lord the king), for the proportion of time, and according to 
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exchequer of the ſaid lord the king at Vgminſler, from Burr 
33 one month then 1 in 42 of the 2 ' 
lord the king then there, to be paid to the uſe of him the ſaid lord 
the king, and that he ſhould have there then that writ : by virtue 
hich faid writ of /evari facias, Nathaniel Rider, Eſq. then 
yet being ſheriff of Glouceſterſhire aforeſaid, after the iſſuing 
of the ſame writ, to wit, ou the ſeventh day af March, in the ſe- 
of the reign of the ſaid lord the now king, at Bitton _- 
zforelaid, made his warrant in writing under the ſeal of the office | 
of him the faid ſheriff, directed to all the bailiffs, tythingmen, x. | 
"hes allies of the hae: county, cad. alle-te Atnns, 21 *OV 
Powell, John Cooke, Jabn Okes, and 7710 Pmwell his bailiffs; 
by which the ſaid ſheriff commanded the ſaid bailiffs and other of- 
aforeſaid, that they ſhould cauſe to be made, collected and 
levied, all and ſingular the rents, iſſues, and profits of the pre- 
miſes aforeſaid, in writ r 8 with the 
appurtenances and of every parcel thereof forthcoming, from the 
a me of taking theref into the hands of the ſaid Non eget 
king, until the of the Annunciation of the Bleſſed Virgin 
Mary then next to come, for the proportion of time, and accord- 
ing to the rate and yearly value abovementioned, fo that the ſaid 
athaniel Rider the bad ſheriff might have the ſame before the 
barons of the exchequer of the ſaid lord the king at ¶ gminſter, 
from Eaſter-day in one month then next to come in the court of 
the ſaid lord the king then there, to be paid to the uſe of him the 
fid lord the king, — command of the writ aforeſaid. 
And the ſaid s Cole faith, that the faid capital meſ- 
or tenement called Hannam' Court, the ſaid ſeveral cloſes - 
nd parcels of paſture, and the reſt of the premiſes in the writ of 
levari facias aforeſaid mentioned, at the time of the iſſuing out 
of the ſame writ at the ſeyeral times of pronouncing the ſaid out- 
lawry, and of iſſuing out the faid writ of capias utlagatum recited 
in the ſaid writ of levari facias, were and yet are lying and bei 
in Hannam aforeſaid, within the faid pariſh of Bitton, in the 
county of Glouceſſer aforeſaid ; and becauſe the ſaid forty- three 
ſheep and two lambs, after the iſſuing out of the ſaid writ of levari 
facias, and the making of the faid warrant, and before the faid 
feaſt of the Annunciation of the Bleſſed Virgin Mary, to wit, at 
the ſaid time when, &c. were in the ſaid cloſe of paſture called 
Hill-bouſe, in Hannam, in the pariſh of Bitten aforeſaid, being | 
— of the premiſes aforeſaid, in the ſaid writ of levari facias Na. The war- 
mentioned, there feeding levant et couchant, he the. ſaid 5 . 
Thomas Cale then and there requeſted the ſaid Anthony Powell and bot t * 
John Powell to take and drive away the ſaid forty- three ſheep and therefore upon 
two lambs, to make of the iſſues and profits aforeſaid, according 2 motion to »- 
to the command of the faid writ of /evari facias to the faid ſheriff wend it. this 
directed, and the warrant aforeſaid made by the ſheriff; whereupon r „ 
the ſaid Anthony Powell and John Powe!l the ſheep and lambs ft il ,mendam 
aforeſaid at the faid time when, &c. at Hannam, in the pariſh of within the ſta- 
Bitten aforeſaid, took and drove away, which are the ſame reſidue tute 8. Hen. 6, 
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Michaelmas Term, 7. Will. 3. In B. R. 
Barry*» of the treſpaſs aſoreſaid, whereof the ſaid Fobn Britten 
* complains av him the faid "retry <p 
Conde. 2 verify. herefore he prays judgment if the ſaid Jabn Britten 
ought to have or maintain his ſaid action thereof againſt him, &. 
Demurrer and joinder in demurrer. | 


* * 
8 ® Britten againſ{ Cole. 


In treſpaſs, a IN treſpaſs for taking his cattle; the defendant pleaded not 
2-4 in juſti- I as to the force, und made s ſpect! juſtification as to the 
2 viz. that a levari ſacias iſſued out of THE EXCHEQUER, dir 
ties was direa.. d the Sheriff of Glouceſter, reciting, dl Mugen of a capi 
ed to the feeriff utlagatum againſt Francis Creſwicl, at the ſuit of the def 

on a cap. «ag. Cole, the faid ſheriff had ſeized into the king's hands one meſh 
— — — lands of the faid Crefwic#s, being of the yearly wk 
| there Of Re en ont Ng reprizes, by which 
. was commanded to levy the debt due to 
made a warrant the defendant Cole out of all and ſingular the rents, iffues, and pro. 
ro his bailitfs to fits of the ſaid lands; that thereupon the ſheriff made a warrant to 
ee eas. ſeveral bailiffs to levy the profits of the faid lands, &c. and the 
daxt ; and that ſheep and lambs being levant et couchant upon parcel of the land 
be (the deſen- fo ſeized into the king's hands, the defendant re 


wired the bailif 
cant) required to take and carry them =» AF of the bailiffs did take them, 
mebaiktio als which is the reſidue of the 14924 % 
the bai. 0 | 1 * » 

1 ne To this plea the plaintiff demurred, and the defendant joined in 
them, is bad; demurrer. 2 e 

— aA The queſtion was, Whether the defendant Cole has well entitled 
not . himſelf to command the bailiffs to execute this writ ? for he cannot 
S. C. 1. $a. Juſtify under ithimſelf, becauſe it is not alledged that it was proſe- 
395. 403. cuted at his ſuit, or that the bailiffs had the warrant, or that they 
S C.Comb.434. took the cattle virtute warrants, and he cannot Juſtify it in aus- 
469. iliam of the bailiffs, becauſe he was not preſent ; if he 


.C.Carth.44r. ; . —-Y : : 
NT RS + has not ſhewed a ſufficient juſtification, the plaintiff ought to have 


S. C. 12, Mod, 1 . 
275. Firgr, Therefore jt was ſaid. that he ought to have made himſelf 
5. „el an. one of the bailiffs, or alledged that he acted in aid of them; but 
Ray. zog. be has ſet forth, that becauſe a warrant was directed to them, there- 
S. C. 3. Ld, fore he came, without their conſent, or as aſſiſting them, and 
Ray. 145- commanded them to take the plaintiff 's ſheep ; ſo that though there 
22 51- was a good warrant to the bailiffs, yet the defendant, who in this 
und. : Calc is a ſtranger, had no authority to require them to take the 
2. Lv. 275, goods of another. The writ and warrant cannot give power to 
2-Bac. Abr. 352. any perſon but to him to whom it is directed, or to the party called 
- in aid by the proper officer. As for inſtance, in an action of 
falſe impriſonment (a), the defendant juſtified by virtue of a war- 

rant from the ſheriff, directed to the bailiff who arreſted the 


(a) ro. Car. 445. 


. e 


„ e ö 
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-T and * required the defendant to aſſiſt him to keep the Bur ran 
other in ſafe cuſtody 3 but here the defendant is a mere ſt to oſt 
the writ, neither named in it, nor called to the aſſiſtance of that Corte 
perſon to whom it was directed ; and yet he required the bailiff to 
carry the cattle away. | 


SECONDLY, "he defendant does not confeſs and avoid as he a junigca 

t to do, for he juſtifies the treſpaſs without acknowledging the under a writ di- 
taking: he ſhould have pleaded, that the writ was delivered to the reed to Ar. 
officers in formd juris exequend. and that they took the cattle thony, SUPER 
virtute warranti ; but here he has pleaded the executing before dhe c.cye.isbad. 
the delivery of the writ, and ſets forth, ſuper quo Joun * Song 

took the ſheep, when the warrant was not dir to him, but to 2 18. 
2 ſo that John could have no authority to take — 42. 


Tump, He could not plead a writ of execution out of ſuch 10 treqpats, 4 
a court, without ſhewing a ju: t to warrant it, which he juſtification un- 
ought to have averred, and therefore he ſhould have pleaded, that der © nr! Ja- 
de ſued out an original, &c. and the outlawry thereon, and then is dad, if 
ſet forth the lewars facias 3 for though the writ without the judg- l, e 
ment will juſtify the officer in the execution of it, yet it will not 4 
juſtify a ſtranger to require him to do it (a). 2. bid. 123. 
FovxTHLY, The moſt material exception was, vi. It is ſai SPIES 
that the ſheriff made a warrant dire dard dn the wes Pac aber wh, on Lost 
deſendant required them to ſeize the cattle, ſuper quo they did fries is good, 
take and drive them away, but does not ſay, that they had a war- without ſtating 


rant at that time, or that they took them virtute warranti, Now * — 


theſe words, ſuper que, &c. can have no reference to the writ and time. 
10 but only to the requeſt, v1z. ſuper quo rogatu he took 


FirTy#LY, Then as to the matter in law. the queſtion 
Whether the cattle of a ſtranger /evant et couchant — the lands lex ah 
of an outlawed perſon, may be taken and ſold by virtue of the © t on 
writ levari facias ? h | — 
; | on an outlawry, 
And as to that, it is neceſſary to conſider the ſtatute of - d be taken 
minſter the Second (4), which direQs the ſheriff what ſhall be ac. ©" Kune 
counted iſſues, via. rents, corn in the grange, and all move- facia ON 
« ables except horſe-harneſs and houſhold-Riuff;” and my Lord iſ and orie 
Coxx (4), in his comment upon this branch of that ſtatute, ex- of de led. 
plains it to be not only the rents and revenues of the land, but 5 Mod. 35% 
| arth. 0 
3. Bac. Abr. 757, 4. Bac. Abe. = 


(a) It is ſaid 8. C. 1. Ld. Ray. 309. mon intent; and if the cattle were taken 
that Hot r, Chief Faſtice, pronounced before the delivery of the writ, the plain- 
the opinion of the Court, that this was tiff ſhould have ſhewa it dy replication 3 
a good exception, for no ſpecial matter ſhall be ſuppoſed to 

(6) This exception is ſaid not to have intervene to make a man a tteſſpaſſer, 
been allowed ; for r Cunt aw, though 8. C. 1. Ld, Ray. 310. 

& be the praftice to ſay ſo, yet it being a (e) C. 39. 
þlca in Ban, it ſhall be good to u en (4) 2. Iaſt. 453, 
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Michaelmas Term, 7. Will. 3. In B. R. 
corn in the barn, and all other moveable or perſorial what. 
ſoe ver. But this ſtatute does not affect this caſe : It takes no. 
tice of ſeveral inconveniences at common law, vis. that th 
-ſheriffs did not return their writs, or if they did; it was tard;, ꝙ 
they made falſe returns in making mandates to feigned liberties; 
or if a bailiff of a liberty had really. the return of writs, yet he 
would do nothing, and that the ſheriffs would frequently return 
too ſmall iſſues, and no SOIT CUR bs as UE ſuch re. 

againit all theſe in. 


be fo accounted-in this caſe, e nothing is forfeited 


outlawry, but only the profits of his land who is outlawed; and 


the e in 78 is only to make the ſheriff accountable for the 
fits as they ariſe, which are rents and corn, &c. And there- 
re the king is not to have the occupation, and the profits of the 
land in fuch caſe, for if the law was ſo, then he might ploy 
and ſow, and cut down timber, for that is part of the profits; 
but this he cannot do _ ſuch a forfeiture (a) ; therefore he is 
only entitled to the profits as they ariſe upon the land, which is al 
that is forfeited to him upon an outlawry in a perſonal action, and 
fuch outlawry, and the inquiſition taken upon it, is to aſcertaig 
him what is forfeited ; if it be a rent, then he is to have the rent; 
if a manor, he is to have it; but he muſt not plow and ſow the 
demeſne, for the land is not the debtor (5). Neither does the 
ſheriff's return make any debt to the king, for he is to make the 
beſt of the land, and account for it, but cannot be charged with 
iflues, as he will be where iſſues are returned. | 


Then as to the finding the value, that is not concluſive to any 
perſon, neither does it make the man debtor. If the cattle of a 
ſtranger had been on the king's land, which he had in che rigit 
of his crown as forfeited by outlawry for felony, he could not 
have ſeized them for a debt due to himſelf (c), and therefor: 
not in this caſe where the land is not forfeited at all, it being only 
an outlawry in a perſonal action, where he has only the pernancy 
of the profits to ſuch a value, but has no title to the land. And 
where the king takes the profits of the land upon an outlawry in 
boſs yer” 15 the trmant'oe-ommcey make a fallen rardif'Þ 


(a) Plowd. 541. Bro, Abr. * Ihe,” (c) Year Book 9. Hen, 6. pl 19 
(5) Bro. Abr. „ Retyrn” pl. 9. abridged by Brook, title Patents pl. . 

2. Roll. Abr. $08, and title „ Outlawry” pl. 36. 
another, 
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another; the profits as to the king ſhall from thenceforth ceaſe 7a). 
If it ſhould Edt may be taken of a ſt ranger 
cattle for a debt due to the Kings if they are levant et couchant 
on the land (b), that will not 


Jerry 
againſt 
Coun. 


this caſe z for no authority can +. will. & Mes 


that even in ſuch caſe the goods fo diſtrained might be , c. 5 


though the law is otherwiſe now by a late act of parliament. 
In trover, the 8 the taking the goods as bailiff t0 
the king of his manor of Dun/table, upon a plaint there affirmed, 
and proceſs was thereupon directed to the defendant, in that A555 
25 bailiff, &c. by virtue whereof he diſtrained and fold the catfle; 
and it was adjudged upon a demurrer, that they could not be ſold 
upon a d;ffringas in a court-baron (c). Itis true, it has been ruled 
in TROVER (d), upon not-guilty pleaded, where the evidence 
was, that the goods were taken and fold by virtue of a commiſſion 
of ſewers, that ſuch diſtreſs and ſale was good; but it is not men- 
tioned any where, that the cattle of a ſtranger might be taken and 
ſold for the debt or default of another. And therefore, where a 
cuſtom was alledged (e) for a lord of a manor to have the beft 
beaſt which the tenant had at the time of his deceaſe, and if ſuch 
beaſt was eſſoĩned, then to have the like of any other man whoſe 
beaſts ſhould be levant et couchant upon the heriotable land; 
this was held a void cuſtom, becauſe it made the goods of a ſtranger 
forfeitable for a heriot of another. But THE YEAR BOOE of 


Henry the Seventh (/ has this caſe in point: The king had the 


profits of a man's land by outlawry in a perſonal action, and the 
cattle of a ſtranger committed s on that land; and it was 
held, that though he had a ſufficient intereſt to maintain an action 
of treſpaſs, yet he could not ſeize the cattle. If the law ſhould 
be otherwiſe, theſe inconveniences would follow :—F1zsr, 
Upon ſuch a ſeizure the ſubject muſt loſe his cattle without a 
trial, to which he cannot be admitted againſt the king. 
* SECONDLY, If a tenant's cattle come upon the-land where the 
king is thus eatitled to the profits, for want of mending the fences ; 
this tenant muſt both anſwer the rent to his landlord, and forfeit 
his cattle to the king, which is unreaſonable. But common ex- 
perience ſhews that the law is otherwiſe; for whenever this 
writ is iſſued, the tenant is never altered or put out of poſſeſſion; 
for it is no more than a charge upon the ſheriff to levy ſo much 
for the king, who can have no more forfeited to him than 
the outlawed perſon could forfeit, and that was no more than what 
—— in his _ right; ſo that if — — . ſtranger came 

ither w Uy, he might bave an action o but cannot 
re 8 "Fed 128 


| Trost WHO ARGUED on the other fide anſwered the excep- 


tions taken to the pleading. 


() Year Book 21. Hen. 9. pl. 7. (% Dyer, 199. Bendlowes,- 39. 
(5) 2. Roll. Abr. 259. Cro. Eliz, Co. Ent. 666. FLY 
431+ | (/) ns. Hen, 7..pl 2. abridged by 
3 Cro. Jac. 255. 8. C. Yelv, 194, Brooke, title **.Prerogatiye”” 
0 Allen, 92. Stiles, 12. "Bt 
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Fs, That this being in the caſe of the king, and to 
A KKK. 
for any perſon to aſſiſt the officer in the 
and therefore it has been held a juſtification, that the 


dant came in auxilium of the „ without ſaying per monde. 
— ſor the ſubſtance of the plea is the writ to the ſheriff, 
warrant to the officer. 


$zconvry, It is pleaded, An SAR to the 
officers, and the defendant required them el e 


was directed to Anthony and 7 
uired to take the » &c. and it 
by Joſeph and John, N named in the writ, or n- 
to take them, it ma r 
Jobn is void, and then will be matter for 7 
to juſtify, 


Tump, As to the matter of law, it was never yet dif 
therefore it muſt be that the king has a right to have 
the made meh te if the ſheriff ſhould not have liberty to take 2 

— — et couchant on the lands of an outlawed 


*f 117} — fv => —— x genic ® There 


Comb. 469. 
Carth. 442. 


Comb.4 37.470. 
fin. 617. 


in this than for a common perſon to 
ine cattle of any perſon tſoe ver levant et couchant on 
the land charged with rent ; and it cannot be denied but ſuch cat- 
tie are diſtrainable. It is true, the king ſhall be allowed no more 
P 
it (. ere 
— perſon outlawed 3 and the prof ts bein 8 
cattle of a 3 it is reaſonable the king ſeize them: 
— denn che ana of tho enchant thas el SF IR 
There can be no doubt of what is meant by the word © iſſues; 
my Loxp Coxx (ci, in his comment upon the ſtatute of ef 
In ORE OE CEE 
had at the time of the writ purchaſed, but declares them 

to be all moveable and perſonal goods whatſoever, 


Cunia. If the king have a rent iſſuing out of land, a fun. 

s cattle may be diſtrained and ſold for ſuch rent in atrear, So 
where he has the pernancy of the profits returned upon 

an outlawry, it is a charge upon the land itſelf ariſing de exitiby;; 
and what thoſe ifſues are has been ſufficiently deſcribed by the 
ſtatute of Ie er the Second; the very being on the land 
"makes the cattle ue (d). Now the land being charged with an 
annual value to the king, where ſhall he have any remedy for thi 


. COIs Be eur and are not liable to 


9) . ; re Practice, 19. + 
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ſeirure? And it is no new thing in the law, to puniſh one for Bnr7ren | 
de fault of another; as if there be tenant for life, remainder in ©xg«i*f 
fe, and the tenant for life torfeit iſſues and die, they ſhall be LEE 
levied upon him in remainder, for they are to ariſe de exitibus 

trre. This writ itſelf imperts that the charge is upon the land; 

{or in other executions, the ſheriff is commanded to levy the debt 

4 louis et catallis ; but in this it is to levy ſo much de exitibus 

ere; and therefore it ſeems unreaſonable that the king ſhould 

be put to an action of treſpaſs againſt the owner of ſuch cattle 

which are levant et. cauchant on the lands of the outlawed perſon. 

It is true, if he had made a leaſo of ſuch lands before the exigent 

returned, then the cattle could not be ſeized by virtue of this 

writ; but even in ſuch caſe, he muſt plead that the leaſe was | 
made before the outlawry ; but here the outlawed “ perſon ſtill 4 118 ] 
continues in poſſeſſion, and having no cattle of his own, takes in | | 
ſeveral men's cattle to agiſt. The king has not the lands forfeit- 

ed upon an outlawry, but the profits only ; and when they are 

found by an inquiſition to be of ſuch a yearly value, then the lands 
remain a debtor to the value till phe debt itſelf is ſatisfied, but he 

can only agiſt or mow thoſe lands; therefore if he could not ſeize 

the cattle of a ſtranger which eat up the profits, he would have 

but little benefit of an outlawry. Beſides, the law is, that if iſſues 

are forfeited for not appearing of jurors, the cattle of a ſtranger 

may be taken on their lands 2 ſuch forfeitures, which cannot be 

dillinguiſned from this caſe. There can be no inconveniency 

nor danger that the ſheriff ſhould ſell the cattle thus ſeized, - 

becauſe he is to return th contract or agreement for depaſturing 

them, and then the ou ness are to ſtand charged to pay the mone 

to the king; but it would be inconvenient for him to puniſh fuch 

owners in an action of treſpaſs, for that is a remedy which was 

never yet taken a). 


(a) The Court was unanimouſly of the treſpaſs though not confeſſed is 
opinion, as to the matter of law, with juſtified, tor it is not a taking purſuant 
the deſendant, S. C. Comy. 51. S8. C. to the command ard requeſt. 8. C. 
Larth, 441. 3 but agreed the plea to be 1. Ld. Ray. 3 10. Sed vide S. C. Skin. 619. 
bad, becauſe it ſtated that the warrant was And for this defect in the pleading, jodg- 
made to Anthony Powell and Joſeph nent was entered for the plaintiff. 
Proell, urox wk1en John Powell ard 8. C. Carth. 443. 

D Powell tock the cattle, and ſo 


Herbert againſt Waters. Caſe 55. 


R EPLEVIN.—The defendant, as overſeer of the poor, juſti- In replevin, if 
fied the taking, by virtue of the ſtatute 43. Eliz. c. 2. for tha defendant 

2 1 : 2 . juſtify as over- 
f poor- tax; by which ſtatute it is enacted, „I hat if, after iſſue fr of the poor 
* tried for the defendant, or nonſuit of the plaintiff after appear- under the 43. 
iz, c. 2, and the plaintitf is noaſuited, the jury may aſſeſs the damages; o if they omit ſo to do, 
the Court will grant a ui of enquiry.—S, C. 1. Salk. 205. S. C. Comb. 344. 5. C. Skin. 395» 
5. C. 12. Mod. 35. 5. C. Carth. 362. S, C. Holt, 191. S. C. 1. Ld, Ray. 59. Ante, 
b, 77+ 1. Sid. 380, 10. Co. 119. Comb. 11, Skin. 595. | 
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« ance, the defendant ſhall recover treble damages, to be afſs;4 
© by the fame jury, or a writ to enquire of the damages, as the 
« ſame {hall require, &c.“ 

The plaintiff was nonſuited, and the jury had not aſſeſſed th 
damages. 

And now the Court was moved to award a writ of enquiry ty 
ſupply that defect upon theſe authorities. The defendant juſtißel 
under this very ſtatute, in an action of treſpaſs ſa) brought again 
him; and the plaintiff being nonſuit, a writ of enquiry wa 
awarded for the treble damages. In reptwvin (5), the like ju. 
tification was made as in this caſe, and the plaintiff was nonſuited; 
and upon a writ of enquiry awarded, judgment was given for the 
avowant, and a writ of error brought, becauſe the enquiry wa 
erroneouſly awarded, ſince the ſtatute exprefsly requires, that the 
firſt jury thall enquire of the damages: but that exception & yg 
over- ruled; for though the firſt jury might have enquired, yet i 
was only an inqueft.; of cffice, and no part of the iſſue (c), nc 
was it a thing for which an attaint would lie againſt them; 2 
therefore it is within the rule taken in Cheyney's Caſe (d), tha 
where the Court ex cio ought to enquire of a matter upon which 
no attaint lies, the omiſſion of it may be ſupplied by a writ of es. 
quiry. Beſides theſe authorities in point, there are other cala 


g ad} * in law which come near this, viz. Where a demurrer is 
u 


join pu the evidence, the jury are as much diſcharged fron 
trying the iſſue, as they are upon à nonſuit; for the fact bring 
by parties, the judgment of the Court is then de- 
manded, Whether the matter given in evidence be ſufficient to 
find a verdi for the plaintiff” upon the iſſue joined (e)? Nov 
though the jury are diſcharged of the iſſue, yet they ought to u. 
ſeſs damages conditionally, viz. „Si lex / cum querente quid 
« pred. defend. eſi culpabilis guodg. pred. (the plaintiff) occafur 
« gremforum ſuſtinuit danma, Sc. yet if this {hall be omitted (f), 
it may as well ve done upon a writ of enquiry of damages after 
judgment is given upon a demurrer {g). 

And for theſe reaſons a writ of enquiry was granted in di 
caſe (H). 


(a) Brampion's Caſe, 1. Roll. Rep, mages given to him by 43 Fe. 


272. Valaatine v. *awcett, 2. Stra. 102), 
(4) Anonymous, 2. Roll. Rep. 112, 8. C. Caſes T. H. 138.; for albup 
(e) 1. 5. 359. the 43. EH. c. 2. ſ. 19. digeRs thatti 
{4} 10. Co. 119. damages tor the wrongful vexation ful 


(e) be all. ed by che ſame jury, je, by Low 

(F) See Miltory v. Jennings, that Hazxowicks, Chief Jaſtice, in every ab 
the on:Mon of a writ of enquity is aided where the ourt are not tied up by f 
by the Nature of Jeofarls, Stra. $72, flatute 17. Car. 2. c. 7. which refed 

(g) Cro. Car. 143. Ciily rext arrear, a writ of enquiry u 

(5) So alſo where an ↄdion is brought be granted io do<complete juſtice. Devil 
againſt an overſecr of the poor, for any v. Marſhall, 2. Bl. Rep. 921. C 
th.ng done in the execution of tis office, z. Wilf. 442. See alfo Freeman % 
and « verdif7 is found for him, he ſhall Lady Archer, 2. Bl. Rep, 763. Ha- 
have a writ of erquiry for the treble da- lock on Coſts, 233. 
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Redſhaw againf Heſter. | Caſe 56, 


Trinity Term, 7. Will. 3z. Roll 178; 


Loxpox, BE it remembered, that heretofore, to wit, in A declaration in 
1 wit, — Term, in the ſeventh year of the reign of _ on bond, 

the lord /73lliam the Third, He. to wit: Chriffopher Redſhaw and e ebe of 

fn Ned ſbatu, executors of the teſtament and laſt will of George gain the heir 

Redhbaw, late of Wapping in the county of Middleſex, mariner, of the obligor, 

deceaſed, complains of William Heſter, ſon and heir of William 

Heer deceaſed, lately called Milllam Hafer, citizen and ſoap- 

maker of London, in the cuſtody of the marſnal of the Marſbalſea of 

the lord the King, being before the king himſelf, of a plea that he 

render to them a thouſand pounds of the lawful monies of England, 

which from them he unjuſtly detains, for that, to wit, that 

whereas the aforeſaid William Heſter the father, whoſe heir the 

aforeſaid William Heſter the fon now is, in his life-time, to wit 

on the eighth day of March, in the third gear of the reign of the 

lord James the Second late King of England, &c. at London, to 

wit, in the pariſh of Saint Mary-le-Bow, in the ward of Cheap, 

by his certain writing obligatory, ſealed with the ſeal of the ſaid 

William He/ter the — and to the court of the ſaid lord the 

now king here ſhewn, the date whereof is the ſame day and year, 

acknowledged himſelf to be held and firmly bound to the ſaid 

Cearge Redſhaw in his life-time in the aforeſaid thouſand pounds, 

to be paid to the ſame George Redſhaw, * his executors or admini- | 125 ] 

ſtrators, when he ſhould be thereunto after required, and well and 

truly to make the ſame payment the ſaid William Hefter the father 

in his life-time bound himſclf and his heirs by the ſame writing. 

Nevertheleſs the ſaid William Heſter the father in his life-time, 

nor the ſaid William Hefter the fon and heir of the ſaid Milliam 

Heſter the father, after the death of the ſaid William Hefter, * 

although often required, &c. the ſaid thouſand pounds to the ſaid 

Gerge Redſbau in his life-time, or unto tae aforeſaid Chriftopher 

and Ann, or either of them, hath not yet paid, nor hath either of them 

paid, but to pay the ſame to the ſaid George in his life-time, or to 

the faid Chriſtopher and Ann ſince the death of the ſaid George, 

bath hitherto altogether refuſed ; and the ſaid William Hefter the 

ſon doth yet refute to pay the fame to the ſaid Chriftopher and 

Ann, and unjuſtly detains, to the damage of them the faid Chriftopher 

and Ann of an hundred pounds, and therefore they produce ſuit, 

Kc. And the ſaid Chriſſopher and Ann produce here in court the 

letters teſtamentary of the ſaid George; by which it ſufficiently 

appears to the court of the ſaid lord the now king here, that 

te (aid * rs 19) and Ann are executors of the ſaid teſtament 

of the aforeſaid George, and thereof have the adminiſtration, &c. 


And now on this day, to wit, on Friday next after the morrow of 
the Holy-Trinity, in the ſame Term, until which daythe ſaid William 
Haſter the ſon had leave to ĩmparl to the ſaid bill, and then to anſwer, 
c. comes as well the ſaid W and Ann by their attorne 

| Ss | - aforeſai 
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Revixaw aforeſaid, as the faid M illiam Hater the ſon by William Turbil his 


againſt 

His TE. 
Plea of non of 
fas, and no 
lands by diſcent. 


attorney. And the ſame Milliam He/ter the ſon defends the force 
and injury when, &c. and ſays, that he ought not to be charge 
with the debt aforeſaid, as fon and heir of the faid / illiam Heſtry 
his father, becauſe he, proteſing that the ſaid writing obligatory is 
not the deed of him the ſaid Milliam Hefter his father, for ple: 
ſays, that he had not any lands or tenements by hereditary deſcent 


from the ſaĩd Milliam Hefter his father in fee-timple, nor had a 


Replication in 
lands by diicent. 


* [ 221 ] 


Rejoinder, mo- 


the faid day of the exhibiting of the bill aforeſaid, nor ever after: 
and this he is ready to verify. Wherefore he prays judgment if 
he the ſaid Milliam Heſler x ſon ought to be charged with the 
debt aforeſaid, by virtue of the faid writing obligatory, as ſe 
and heir of the ſaid //liam Hefler his father, &c. 


And the faid Chrift:pher and Ann ſay, that by any thing by the faid 
William Hefter the ſon above in pleading alledged, they from ther 
action aforeſaid thereupon againſt him had ought not to be debarret; 
becauſe they ſay that the faid 77am Heſier the father, after the 
twenty; fifth day of Harch in the year of Our Lord one thouſand 
fix hundred and ninety- two, to wit, on the twenty-ſeventh day d 
November in the fifth year of the reign of the lord J/illiam th 
Third, now king of England, at London aforeſaid, in the pariſh 
and ward aforeſaid, died; and that the ſaid Villiam Hefter the fon, 
after the death of the faid Milliam Heſter the father, and before 
the exhibiting of the bill aforeſaid, * to wit, onthe ary 0 
day of Nevember, in the fourth year of the reign of the lard 


William the Third, now King of England, c had divers lands and 


tenements by hereditary deſcent from the ſaid William Hefter his 
father in fee-ſimple wherewith he might have ſatisfied the debt 
aforeſaid to the ſaid George Reaſhaw in his life-time, and the faid 
Chriſtopher and Ann {ance the death of the ſaid George, to wit, 2 
London aforeſaid, in the pariſh and ward aforeſaid : #nd this they 
are ready to verify. Wherefore they pray judgment, and thx 
faid debt, together with their damages by occation of the & 
tention of that debt, to be adjudged to them, &c. 


And the aid Jilliam Heſter the ſon ſays, that he of the debt afore- 


nies paid to the faid, as ſon and heir of the aforeſaid I illiam his father deceaſed, 
value of the ought not to be bound, becauſe he ſays that he the aforeſaid / illian 


lands, 


re the exhibiting the bill aforeſaid, to wit, the day and place i 

the plea of them the ſaid Chriftopher and Ann above in replying 
ed, had not lands or tenements by hereditary deſcent tron 

is father aforeſaid in fee-fimple whereof the aforeſaid Georg! 
Redhaw in his life-time, or the ſaid yy and Ann aftet 
the death of the ſaid George, of the ſaid debt might be fatished. 
Becauſe he ſays that well and true it is, that after the twenty -f 
day of March, in the year of Our Lord one thouſand fix hundr! 
and ninety- two, to wit, on the twenty-ſeventh day of Neuem. 
ber, in the fourth year of the lord William the Third, te 
now King of England, fc. at London aforeſaid, in the pariſ 
and ward aforeſaid, the aforeſaid J/illiam Hefter his father ＋ 
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Villam his father, and before the exhibiting the bill aforeſaid, 
to wit, the ſame twenty-ſeventh day of November, the year and 
place aboveſaid, had lands and tenements by hereditary deſcent 
tom the aforeſaid William his father in fee-fimple to the value 
of eigbty pounds and no more. But the aforeſaid Milliam farther 
ys, that the aforeſaid V illiam his father at the time of his death, 
to wit, on the twenty-ſeventh day of November, the year and 
Jace abovementioned, by divers m—_—_ 22 by which 

de bound himſelf and his heirs, was indebted for true and juſt ” 
debts to divers other perſons than the aforeſaid George Redſbatu, 

to wit, to John Lethieullier, Knight, Fohn Nichols, Eig. Peter 
Baldwin, and Ann Peachey, in divers ſums of money amountin 

in the whole to eight hundred pounds of the lawful monies of En- 
and; and that he the aforeſaid Milliam, as ſon and heir of the 
lid William his father as before-mentioned deceaſed, afterwards, 

to wit, the ſame twenty-ſeventh day of November, the year and 
place aboveſaid, the aforeſaid eight hundred pounds to the faid 
ſeveral perſons aforeſaid, other than the aforeſaid George Redſbatu, 

in diſcharge of their ſeveral debts aforeſaid, and to the full value 

of all the lands and tenements which at any time before the exhi- 
biting of the bill aforeſaid he the aforeſaid ¶ illiam had by heredi 

deſcent in fee- ſimple from his father * aforeſaid, paid and cauſed to * 
be paid: and this he is ready to verify. Wherefore he prays judg- 
ment if he the faid Milliam Heſter the fon, of the debt aforeſale 

by virtue of the ſaid writing obligatory, as fon and heir of the afore- 

fad Milliam his father, ought to be charged, &c. 


kid J[illiam Heſter the ſon, in manner and form as aforeſaid, above 
in pleading rejoined, and the matter in the-fame contained, are not 
ſyfcient in law to bar them the ſaid Chriſtopher and Ann from 
having their ſaid action thereof againſt him the ſaid William 
Hejt:r the ſon, and that they the ſame Chriſtopher and Ann have 
no neceſſity, nor are they bound by the law of the land in any 
other manner to anſwer: and this they are ready to verify, 
Wherefore for defect of ſufficient rejoinder in this behalf the ſaid 
Chrijtopher and Ann, as before, pray judgment, and their ſaid 
ceat, together with their damages by the occaſion of the detention 


tne ſaid Chriſtopher and Ann, according to the form of the ſtatute 
in ſuch cafes thereof lately made and provided, ſhew. and demon- 
ſtrate to the Court here the cauſes following, to wit, becauſe the 
aforeſaid William Heſter the ſon, in the aforeſaid rejoinder, bas 
not ſhewn or demonſtrated what tenements or lands he had by 
hereditary deſcent from the aforeſaid William his father in fee- 
Lmple ; and for that becauſe the plea aforeſaid above in pleading 
rejoined is uncertain, repugnant, and wants form, '&c. | 


Joinder in demurter. | i 
| 3 13 Redſhaw 


HzsTiR, 


nd that he the aforeſaid JYilliom, after the death of the faid , Rendwaw" 


againſt 


— 
"4 


— 


[ 122 ] 


And the ſaid Chriſtopher and Ann ſay, that the plea of him the Demurrers 


of that debt, to be adjudged to them, &c. And for cauſes of de- Outs of de- 
murrer in law upon the plea aforeſaid above in pleading rejoined, murrer. 


CHAS 2 
Lr u 


; 
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Eaſe 57 | Redſhaw againff Heſter. 
. R wha pleaded © rien jv 


it the deicadant ; * 
nme The plaintiff replied, that he had lands and tenements by dice 
* diſcent ;” 4 before the exhibiting the bill, unde pred. (the plaintiff) de dein 
— tiands Bred. ſatisfecifſe potuit; and then puts himſelf upon the judgment 
and tenements Of the Court. 
yo_—_ — And upon demurrer, exception was taken to this replication, 
the bill, a=dede- F1igST, becauſe it was double, for he ought to have concluded v 
dice preedetoſa- the country. 
tirferrfſe eit, 3 2 2 
Sc. conclad- _ SECONDLY, The replication is neither at common lay, 
ing with a veri- or by the new ſtatute 3. & 4 Hill. & ry, C. 14.-—lIt is not 
Jeation, is good at common lat, for the plaintiff does not ſhew that the de- 
— t had lands by de/cert at the time of the bill filed. The 
Will. & Mary, value of the land was not material before this ſtatute; for if a 
c. 14. heir was ſued for a thouſand pounds, and pleaded riens per diſcext, 
® [ 123 ] and it was found that but one acre came to him by deſcent, the 
$ C. Cond, Judgment mult be, © that the aforeſaid ® plaintiff recover his delt 
<Oy « afoxeſaid; ſo that he ſhould be charged to pay the whole debt 
S. C. Carth, though nothing ſhould be put in execution but that ſingle acre, 
25 But now the ſtatute 3. & 4. Vill. & Mary, c. 14. has made the 
C. 3. Salk. guantum of the land material; for it provides, & that the heir may 
. « plead rens per « we at the time of the bill filed, and that the 
1. Lev. 130. © 8 reply, that he had lands and tenements from his 
224 . er before the criginal writ brought ; and if upon iſſue 
5 Com. Dig. « joined it be found for the plaintiff, the jury ſhall enquire of the 
Pages, & value of the land deſcended ; and if fold before the action brought, 
7 « execution ſhall be taken out againſt the heir to the value d 
4 the land fo fold by him, as if it had been tis proper ddt.“ 
Now this replication is not agreeable to the ſtatute, becauſe the 
plaintiff has made the value of the land part of his plea ; for be 
fays, that the det-ndant has ſuch lands, unde debitum pred. ſai 
feciſſe petuit; and puts himſelf upon the judgment of the Cow. 
But the replication directed by the flatute is, that the defendant 
had lands and tenements by deſcent before the original writ 
brought; which ihould have been tried by @ jury, who upon find: 
the land deſcended, are ex efficio to enquire into the value. 
plaintiff has alledged, that the lands thus deſcended were 
to the value cf the debt; now if the jury ſhould find that they 
were not half of that value, this would talfify his plea ; and jet 
if ſuch pleading ſhould be allowed, he would recover even upon 
a plea that was falſe, for the new ſtatute provides, that he ſhul 
recover to the value of the land fold. | 


E contra. The inconveniences which were at common law, 
and which are now remedied by this ſtatute, are as follow — 
FirsrT, In ye of time; for if the heir had aliened before proce 
iſſued againſt him, this plea of © rient per diſcent had been good 
and the plaintiff could not have recovered his debt. Byt this" 
nov 


— 
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now prev 


S #7 


pro tante; and 
{aw and the flatute (a). 


(a) Tur Cove v, upon debate, held 
that the replication was good, and as it 
oveht to be; and that if the «ne debits 
ordieto ſatisfeciſſe potuit had deen lefr 
out, it might have been a good cauſe of 
objeRtion z for the ſtatute does not give 
axccafion to alter any more of the form of 
the replication common in ſuch caſes, hut 
only as to the time concerning the aſſets 
by diſcent ; and that the conclufion, which 
before the ſtatute was to the country, 


ented; for if the heir ſell any lands which by law were 
liable to the debt of his anceſtors 
z-ainft him, yet he ſhall be anſwerable to the value of the land ſo 
(old, —SsCONDLY, If before the action brought he had fold all the 
lands deſcended to him except one acre, and upon rient per diſcent 
# pleaded, it had been found that fuch acre deſcended, thou 
the judgment was guod recuperet debitum, yet, at common law, 
ys only extend that acre ; but now he ſhall have execution to 
the value of the land fold ; ſo that though his plea may be falſi- 
hed by the — of the jury, yet the plaintiff ſhall now recover 

o the replication is good, both by the common 


ore any action brought 


fe 


the defendants may have an opportunity 
to anſwer the new matter alledged in the 
replication, S. C. Cath. 354, And 
thereupon judgment was given for the 
plaintiff, S. C. Comb. 345. for though 
a jury may find, that what deſcended 
to the heir is not ſufficient to ſatisſy the 
debty and ſo falfify the value alledged ia 


th: replication, yet Tut FLAINTIFSY | 


ſhall recover to the value of the land 
ſold, be it what it will. 8. C. 3. Salk. 180. 


muit now be with an everment, becaute 
Fletcher againſt Ingram. Cuſe 58. 
Michaelmas Term, . Will. 3. Roll 107. 
STAFFORDSHIRE, | — INGRAM and Jahn Hale were Replevin. 


ESO OW Beo9;”'..,y 3xztScS DD” = &* - xXx, 7% 


to wit. ſummoned to anſwer to James Fletcher 
of a plea, wherefore they took one mare of him the ſaid James, 
and unjuſtly detained her, againſt gages and pledges, &c. And 
whereupon the faid James by John Lilly his attorney complai | 
that the aforeſaid Jeſeph and John on the twentieth day of Febru- 
ary in the ſeventh year of the reign of the lord William the Third, 
now King of England, &c. at Shewſton in the county aforeſaid, 
in a certain place there called the Lane, took the mare aforeſaid of 
him the ſaid James, and unjuſtly detained her, againſt gages and 
pledges until, &c. and whereupon the ſaid James faith that he is 
injured, and hath damage to the value of twenty pounds, and 
thereupon he brings ſuit, &c. 


And the aforeſaid Foſeph and John Hale by Thomas Callow 
their attorney come and defend the force and injury when, &c. make cogni- 
and às bailiffs of Rowland Fryth, Gent. well acknowledge the tance as be, 
taking of the mare aforeſaid, in the place in which, &c. and juſtly, of the lord of 
Ke. becauſe they ſay, that the ſame place in which the taking of * or. 
the mare aforeſaid is ſuppoſed to be done, containeth, and at the 
laid time when the ſame taking of the mare is ſuppoſed to be done, 
did contain in itſelf one acre of land with the appurtenances, in 
Shewſton aforeſaid; which Rs of Sh-wſtan is, and trom the 

4 11d 
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Ferrcuex faid time when, &c. and alſo from time whereof the memory d 
again/t man is not to the contrary, was within the manor of She in, 
eden. with the appurtenances, in the county cf Stafford aforeſai \ of 
which ſaid manor, with the appurtenances, the aforeſaid Raul; 

Preſcription to is, and at the faid time waen, &c. and long before, was ſeiſed in 
bold a court- his demeſne as of fee; and the faid Rowland, and all thoſe who 
l. eſtate he bath in the ſame manor, with the appurtenances, fron 
time whereof the memory of man is not to the contrary, hate 

had, and beenaccuſto to have, a court-lcet or view of frank. 

of the fame manor, and whatſoever belongeth to the viey 

of frankpledge, of all the inhabitants and reſiants within tha 

manor, before his ſteward of the ſame court for the time being, 

in every year within the month next after the feaſt of Saint 

Michael the Archangel, to be holden at that manor yearly, 28 ty 

Preſcription for the ſaid manor, with the appurtenances belonging: and they the 
the homage to ſaid Feſeph and John further ſay, that within the manor aforeſail 
chooſe a coalta- there is had, and from time whereof the memory of man is not to 
* the contrary there hath been had a certain cuſtom, that the jurors 
| charged and ſworn to enquire of and preſent thoſe things which 
belong to the court-leet and view of frankpledge aforeſaid, at the 

court of view of frankpledge of the manor aforeſaid, holcen x 

that manor within the month next after the feaſt of Saint Michal 

the Archangel yearly, have choſen, and for all the time aboveſaid 

have been accuſtomed to chooſe one fit man of the inhabitants 

who is to take Within the manor aforeſaid, to be conſtable of the conſtablewick 
the office and an of Sheryſton aforeſaid, to ſerve in that office for one year, which 
cath for the due ſaĩd man fo choſen took upon himſeif that office, and for all the 
—— of = time aforefaid was uſed and accuſtomed to take it, and hatn taken 
— by and been accuſtomed to take an oath for tae due execution of that 
the homage. Office, under a reaſonable pain, for the time aforeſaid, by the 
jurors aforeſaid at ſuch court-leet and view of frankpledge in that 

half impoſed. And the ſaid F-/eph and 7obn further ſay, that 

the aforeſaid Retoland being lord of the manor aforeſaid, with the 
appurtenances, and being ſeiſed of the fame in form aforeſaid, at 

the court-leet or view of frankpledge of that manor holden at the 

faid manor within the month next after the feaſt of Samet Michal 

the Archangel, to wit, on the ninth day of October in the fifth 

year of the reign of the lord William the Third the now king, 

and of the lady Mary, late queen of England, Fc. before Henry 

Fryth, Gent. then ſteward of that court of him the faid Rowland, 

That the plain · the aforefaid Fames Fletcher then and long before being an inu- 
tf was choſen bitant within the manor aforeſaid, to wit, at Shewſton aforelatd 
conftable by the and being a fit man to be conſtable of the aforeſaid conſtablewick 
Sg of Sheuſton aforeſaid, by Edward Thorneton, Thomas Grace, 
Toba Cooke, Foſeph % James Standley, IL illiam Milner, Mil. 

liam Riding, Michael M iat, Thomas Salt, James Milner, Jim 

Sit vater, Jabs Adcock and Fohn Dickeſon, honeſt and lawful men 

and inhabitants within the manor aforeſaid, and then and there i 

the ſame court ſworn and charged to inquire and grefent thok 

things which to the court · leet and view of frankpledge did belong 
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in due manner and according to the cuſtom aforefaid, was choſen F.xTcurs 
to be conſtable of the conſtablewick of Shewſton aforeſaid, to ,5%# 
ſerve in that office for one year then next following: and the ſaid . 
jurors then and there in the ſame court did order that the faid 
ames hould make his oath for the due execution of his office 
aforeſaid, under the pain of forfeiting forty ſhillings, whereof the 
aforeſaid James Fletcher immediately afterward, to wit, the ſame | 
day and year had notice, yet the Fe hath not made his oath That the plain 
for the due execution of the office of conſtable aforeſaid, nor hath — reſaſed 
executed -or taken upon himſelf that office, but he'to do thoſe hs — 
things then, and often afterwards, there, abſolutely refuſed, by the oath. 
which afterwards and before the time when, &c. to wit, at the 
court-leet, or view of frankpledge of the manor aforeſaid of the 
ſid Rewland at that manor, within the month next after the feaſt 
of Saint Michael the Arc hangel, to wit, on the eleventh day of 
02:ber in the fixth year of the reign of the ſaid lord the king and 
lady Mary, late queen of Enyland, holden before the ſaid Henry 
Frith, then ſteward of him "the ſaid Rowland of that court, by 
Etvard Thorneton, &c. honeſt and lawful men, then inhabitants 
within the manor aforeſaid, then and there in the fame court ſworn 
and charged to inquire and preſent thoſe things which to the court- 
leet or view cf frankpledge aforeſaid did belong, it was preſented, 
that the aforeſaid James Fletcher, for that he was duly choſen con- 
ſtable of the conſtablewick of Sheryflen aforeſaid, at the laſt leet 
holden for the manor aforeſaid, and under the pain of forty ſhil- 
lings upon him impoſed, he was ordered to take upon himſelf and 
execute that office, and to make his oath in form aforeſaid, for the 
due execution of the ſaid office, which things, or any thing 
thereof, he hath not done, therefore he hath forfeited to the 1 
of the manor aforeſaid the ſaid forty ſhillings, for the pain afore- Plaintiffis fined 
faid, then to be paid to the lord of the manor aforeſaid, as by forty dullings- 
the record thereof in the power of the ſaid ſteward of the court | 
of the manor of him the ſaid Rowland aforeſaid at that manor 
remaining, more fully appears: and becauſe the ſaid forty ſhil- 
lings for the pain aforeſaid to him the faid Rowland, being lord por payment of 
of the manor aforeſaid, as before is ſet forth, at the ſaid time which defen- 
when, &c. was in arrear, and not paid, they the faid Joſeph and dants took. the 
Jobn, as bailiffs of him the ſaid Rowland, well acknowledge td 
taking of the mare aforeſaid in the ſaid place in which, &c. and 
juſtly, &c. for the faid forty ſhillings, for the pain or amercement 
aforeſaid ſo being in arrear, and not paid to the faid Rowland, 
and within the manor aforeſaid, &c. 


And the aforeſaid James faith, that by any thing by the afore- penurrertothe 
ſaid Foſeph and John above in the cognizance aforeſaid in pleading cognizance. 
alledged, they the ſaid Joſeph and John ought not to acknowledge 
the taking of the mare aforeſaid in the ſaid place, &c. to be juſt ; 
becauſe he faith, that the plea aforeſaid by them the ſaid Jop 
and John in manner and form aforeſaid above pleaded, and the 
matter in the ſame contained, are not ſufficient in law for the ac- 


knowledging the taking of the mare aforeſaid-in the faid place in 


ou 
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Frerema which, &c. to be juſt, and that he, to that cognizance in manne; 
and form above made and pleaded, hath no neceſſity, nor is he 
„ by the law of the land to anſwer ; and this he is ready to 
verify : wherefore, for want of a ſufficient plea in this behalf, he 
the ſaid James prays judgment, and his damages by occaſion of 
the taking and unjuſtly detaining of the mare aforeſaid, to be ad. 
judged to him, &c. 

Joinder in de- And the aforeſaid Foſeph and John ſay, that the plea aforeſad 
munter. by them the ſaid d a in RG ed 
ve pleaded, and the matter in the ſame contained, are good and 
ſufficient in law for them the ſaid Joſeph and John to acknowledge 
the taking of the ſaid mare in the ſaid place in which, &c. to be 
juſt; which ſaid plra, and the matter in the fame contained, they 
the _ 79, and Jehm are ready to verify and prove, as the 
Court, And becauſe the ſaid James to that cognizance hath 
not pleaded or anſwered, nor the fame: hath hitherto in any manner 
denied, they the faid Jeſcpb and John pray judgment, and a retum 
of the mare aforeſaid, together with their damages, colts, and 
charges, according to the form of the ftatute in tuch cafe made 
c adviſare and provided, to adjudged. to them, &c. And becauſe the 
v. court of the ſaid lord the king now here is not yet adviſed of the 
giving of 7 — of and upon the premiſes, day is there- 
upon given to the parties aforcſaid, before the lord the king, from 
the day of — Wwhercloever, &c. to hear their judg- 
ment of and upon the premiſes aforeſaid, for that the court of the 

faid lord the king now here are not yet adviſcd, &c. 


Caſe 59- Fletcher againſt Ingram. 


. Vx. Wherherthe 1 REPLEVIXN for taking a mare at Shewſton, in a certain place 
ordota keene 1 called the Lane. The defendants made cognizance as bailiff 

2 A of one Rawiand Fryth, lord of the manor of Shewſton, whereof 
" dithain ſor an he was ſeiſed in fee, &c. : then they alledge @ preſcription to hold 
amerciemento a COURT-LEET there within a month after Alic haclmas every 


S. c. 1. Sk, year; and they ſet forth @ cuſtom within the faid manor, to elect 


175. A CONSTABLE at the ſaid leet out of the inhabitants there; which 
S. C. Comb. perſon fo elected has uſed to take upon him that office, under a 
2 Holt, 197. Teaſonable penalty in that behalf, to be impoſcd by the jury; that 


5. C. Skin. 63 c. the plaintiff at a court-leet held for the ſaid manor, was eleed 
S. C. 12. Mod. CONSTABLE by the jury; that he was ordered to take upon him 
$7. the execution of that office, under the penalty of forty thillings, 
S. C. Lilly Ent. hic he neglected to do; that this neglect was preſented at the 
325 „ 1 next court, by which the plaintiff had fotfeited forty ſhillings to 
Ray. Go. the lord of the faid manor ; for which the diitrcls was taken, &c. 
S. C. 3. Ld. The pleintiff demurred to the cognizance, and the detendaats 
I 1 joined in demurrer. 


a — 4 The exceptions taken to the cognizance were, 
2 Roll. Rep. 3. 8. Co. 38. b. 4. Com. Dig. 696, 1. Bac. Abr. 439. 2. Hawk. P. C. 
ch. IT. ſ. 32. , Fust, 
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Fiksr, That the defendants have not preſcribed to any right Fesren 
in the lord of the leet to diſtrain for an amerciament, being a pri- f againſe 
vate benefit to him, and which he cannot have without a preſcrips. "Xa 
tion to the diſtreſs (a). ; | 


* To THIS OBJECTION it was anſwered, It is true, this is an* [ 128 ] 
amerciament, which differs from a fine, the firſt being always im- 
poſed by the jury, and the other by the Court ; and though it is a 
thing of leſs nature than a fine, yet a diſtreſs may be taken for it, 
without 2 cuſtom alledged ſo to do: and this is the reſolution in 


Griefly's Caſe. ; 
SECONDLY, The jury ordered him to take his oath generally, 
to execute the office of conſtable ; but do not ſay that he was 


ſummoned to appear before a juſtice of peace for that purpoſe ; or 


before whom or where he ſhould come to take his oath. 


As to THIS SECOND OBJECTION it was fid, that the 2 r 
dants have alledged a cuſtom every year to c a fit perſon at der a conſtable 
the court-leet * conſtable for that year, and that the plaintiff 2 
was elected conſtable, which is a ſufficient obligation for him, h mut be 7 
under a pain, to come and take upon him the office; and it is e, and d- 


bound to do all reaſonable acts to qualify himſelf to take the ſaid 11. Co. 43, 44. 
office upon him; though uſually the ſteward certifies under his Cart. 23. 
hand what perſon is choſen, which certificate is carried to a juſ- Pal. 7. 

tice of the peace; and if the party refuſe to take upon him the = Eliz. 241. 
office, the juſtice uſually ſends his warrant to compel him. 1. Roll. Rep. 


201. 2. Roll. Rep, 3. Cro, Jac. 382. Fitzg. 46. 108. 192. 3. Mod. 300. 1: Salk, 275. 
4 Com, Dig. Leet“ (M. 8.). 


Tuiprr, They do not ſay that the forty ſhillings impoſed 


on him for not taking upon him the office, was a reaſonable pain. 


another opinion. X forty Hillers, 


Nero, If a juſtification is good without averring that that ſura was reaſonable, Co. Lit. 208, 
In Hilary Term following, this caſe was argued again. 8 
AND 1T WAS OBJECTED, that it was an unreaſonable cuſtom, 

and therefore void. | | 


Fist, For the uncertainty of the time when the year ſhall be- 
Bin, in which the plaintiff is to take upon him this office ; and ſo 
ike the caſe where the condition of a feoffment in fee is for pay- 
ment of a ſum of money, and no time limited for the payment, 
there the obligor hath time during his life to do it ; and this being 
i cuſtom againſt common law, it muſt be taken ſtrictly. 


4 C Cro, Eliz. 673. 
( 11, Co, 44. 3 To 
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Frercurs To which it was anſwered, that the time was certain enough, 
N e for the plaintiff was to hold the office pro une anno integro prox, 
F fequent. that day whereon the Court was held. But it is as cer. 
Skin. 248. tain, as where a cuſtom hath been alledged for a copyholder to 
Comb. 43- 118. pay a year's value of the land upon an admittance ; and yet ſuch 
a cuſtom hath bcen held good, becauſe the value may be reduced 
to a certainty (a). So wheie a cuſtom was, that the ſurrenderee 
faall come and be admitted after three proclamations, otherwiſe 
that the copyhold ſhould be forfeited, and. the ſurrenderee died, 
and his heir within age refuſed to be 2dmitted ; it was held, that 
the lord might ſeize guonſgue the infant came of age, which is as 
uncertain as this, for the heir may die before that time {b). 80 
where a man is beyond fea, it is uncertain when he may return, 
and yet his right is ſaved by that means (c). ; 


An avowry for SECONDLY, It is ſaid, that the homage ordered him to take an 
Sede, oath duly to execute the office, but does not appoint before whim 
ES in ſhould take it, or from whom he ſhould accept it; and fo not 
Aable, muſt like Griefly's Caſe (d), for there the cuſtom was laid to chooſe 3 
thew before conſtable within a month after Michaclmas, to hold the office far 
whom tbe each one year, next following, and that if the perſon was preſent in 
hong) court, that he ought to be ſworn by the ſteward ; fo that not only 
the coart lect was the time, but the perſon before whom the oath ſhould be taken 
held, is aſcertained, which is wholly omitted in this caſe. 
V Browal.198: This objection was thus anſwered, viz. That it is true, where 2 
a man is obliged to do an act, it muſt appear to the Court that it is 
poffible for him to do it, but that the Court will take notice with- 
out ſetting it forth ; that a ſteward of a leet during the time he 
held the court may give an oath to a conſtable, as well as a juſ- 
tice of peace after the court is adjourned. | 


An avowry for THIRDLY, It does not appear that the plaintiff was ſummoned 


= OR to THE LEET, or that he had any ſpecial notice that he was choſen 


| By the ſufficient ; and for this reaſon an indictment was quaſhed in this 
office of confta: court (e, which ſet forth, that the defendant was fit to be a con- 
| $, muſt ſhew ſtable; that he was debita modo electus; and that he had notice of 
— = lane it, but did not take the oath, &c. and becauſe it was not ſaid that 
of = election he "Was ſummoned before a juſtice of peace for that purpoſe, the 
to the office, indictment was quaſhed. : 


® f 130 ] + Towhichit was anſwered, that by alledging notitiam habit, 
S. C. Salk. 175. it muſt be intended due and legal notice, becauſe the law requires 
Hob. 129. him to take the oath before the ſteward of the leet, or a juſtice 
* > ws OS of the peace. In Prigg's Caſe (FJ); who was indicted, for that he 
2 Show. 61. being choſen headborough, refuſed to take the oath to exccute 


1. Salx, 107, Fitzgs 108. Stra, $47. 3. Bac. Abr. 100. 2. Hawk. P. C. ch, 10. f. 45. 


(a) Perkins v. Titus, 3. Mod. 132. (e) Cro. Jac. 226. 
S. C. 3. Lev. 255. 8. C. 2. Show. 74) 8. Co. 38. | 
507. 5 ( Rex v. Harper, Tiinity Term 
(8) Rex v. Dillon, 3. Mod, 221, 7. Will. 3. 
And {ce 9. Geo, 1. c. 29. f. 5. (f) Aiken, 78, 15 
that 


conſtable; but only generally, that notitiam habuit, which is not 


NWR 


— 


e os oo as 
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that office, there is no mention of notice or ſummons before whom Frege 
to appear for that purpoſe ; but a writ was ns by the court , 
of king's bench, directed to him, commanding him to go before 9 
a juſtice of the peace to take it. Beſides, it is alledged in this 

cognizance, that the plaintiff fatim poſtea ibidem notitiam habit 

which word ibidem is a relative, as well in a legal as grammatical 

conſtruction, and mult refer to the Court, being the place where 

he was choſen conſtable. 


— 


FourRTHLY, It was objected, that there was not a cuſtom al- 2x. Whether a 
ledged to make any diſtreis for this penalty; and though it may be Juificatioa for 
true that a man may diſtrain for an amerciament, and for a fine in TOY 6 
a leet, without alledging a cuſtom, yet for ſuch an extraordinary be good, mn 
thing as this, there muſt be a cuſtom expreſly laid to diſtrain, &c. — 2 2 

& iu 

Thus where a cuſtom (a) was alledged to ſwear twelve men tre6. 
to enquire into the articles given in charge at a court-leet, and 2. Inſt. r18. 
that the men ſo ſworn had uſed, inter alia, to preſent themſelves 8. Co. 41. 
to pay to the lord of the leet ten ſhillings pro certa letæ, for which Oro Jac. 382. 
the avowant diſtrained; but it was held unlawful, becauſe it be- C. 43: 663 
ing for the particular benefit of the lord, and againſt common 8 38. l 
right, he cannot juſtify the taking a diſtreſs without a preſcrip- 
tion, as he may for a or amerciament. 


This objection was anſwered by the Counſel, that a diſtreſs is 


incident, as well for @ penalty, as for a fine or an amerciament. 


Curia. The ſteward may impoſe a fine upon a perſon who it a conſtable 
is elected by the homage, if he be preſent at the leet, and refuſe reſuſe the 0a+h, 


{table by the power which they have as conſervators of the peace, homage at the 

which power they had at common law, and is now veſted in them, xt court, and 

and the rather becauſe a conſtable is but a ſubordinate officer to 3 

them for the preſervation of the peace. *. But the party ought 3 32 

to be ſummoned, and a time and place ought to be appointed under [ 131 ] 

a penalty when and where he ſhall come, and before whom to take 3 

the oath ; and therefore notitiam habuit generally is not enough, — 5 

for though he be an inhabitant, yet he may be elivined. | 1.Bac. Abr. 440. 
2. Bac. Abr. co g. 

And therefore for want of alledging ſpecial notice, judgment 2. Hawk. P.C. 


was given for the plaintiff. Gs. 10. f. 28. 
4. Com, Dig. 
Leet (M. 8. 
(a) Godfrey's Caſe, 11. Co. 43. 440. 2, Bac, Abr. 505. 518. Stra. r 
(b) 1. Roll, Rep. 73. 8. Co. 39. 847. Fitzg. 109» 1. WII. 248. 
It. Co. 43. locr, 89. Cro. Ez. Andrews, 47. | 
14m. Kitchen, 43. a» 1, Bac, Abr. 


Leaves 


— 


Caſe 50. 


A plea, which, 
though infor. 
mal, is in e- hundred pounds; if no town in 
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Leaves againſt Bernard. 
Trinity Term, 7. Will. 3. Roll 41. 
TH plaintiff declared, that in conſideration he had paid to the 
defendant ſixteen guineas, he 2 to pay the plaintiff 3 
landers garriſoned with tuo 


feance a % thouſand men ſhould be taken or ſurrendered to THE FRExcy 


8. C. Poft. 144- 
S. C. 12. Mod. 


133 


Ante, 4, 5. 7. 
Pott. 146. 175. 


Foſt. 334. 


KING before the firſt day of September 1695; and lays an indili. 
tatus afſumpfit for the hundred pounds upon a wager, and another 
indebitatus tor the hundred pounds received by the defendant for 
the uſe of the plaintiff. | | 


To which the defendant pleads thus: 4 Et modo ad hunc dim 

« {cilicet diem Venerit prox. poſt craft. Sandi Trinitatis ft enden 
« termino wſque quem diem pred. IsAacus BERNARD ( ſaloi 
7 bus et omnimodis exception. quoad billam pred.) babuit 

© licentiam ad billam interloguendi et tunc ad reſponaen. &c. coran 
« dom. rege apud Mm. ven. tam pred. JORANNEsS LEAVES, fer 
« attorn. ſuum pred. quam pred. Is AAcus per JOHANNEM EER 
© N ARD attorn. ſuum et mlem Is AAcus defen. vim et injur. guands, 
« c. et petit judicium de narratione pred. quia quoad pr imam pri- 
« miſfionem et aſſumpſ ion. ſuperius in narratione illa mentianat, 
« idem ISAACUS dicit quod pred. JOHANNES LEAVES valeren 


« ou ſerdec im peciarum auri 5 fi ipſum JOH ANNE 
&« 


EAVES eidem Is Aaco ut prefertur ſolve ſuppeſit. in narra- 
& tione ſua pred. in certo monſtrare et allegare per legem terre ti. 
« netur et debuifſet unde ex quo pred. JOHAXNES LEAVES verun 
« valorem ſexdecim peciarum auri cuneat. illius ſuperius non mon- 
« ftravit jeu allegavit idem Is AACus petit judicium de narration 
« pred. quoad primam promiſſionem et — pred. et guad 
« narratioilla in ea parte caſſetur, Fc. E: quoad ſecundum promiſ+ 
« fonem et aſſumptionem pred. ſuperius in narratione ipfrus Jo- 
* Hanns LEAVES ment:iorat. idem ISAacus fimiliter petit ju- 


- 4. dicium de narratione illa quia pred. JonanNes Leaves in 


*f 132 ] 


« narratione ſua præ d. mn oftendit de vel pro quibus pignoribus in 
« eadem promiſſione et er e ſuperius expreſſ fact fuiſſet inter 
« cofſdem Jon Ax x REA LEAVES aut ISAACUM, aut qualiter vel in 
« guo mode pred. JOHANNES LEAVES pignus ill. de codem Is AAGo 
« * Jucraſſet prout per legem terræ oftendere debuiſſet ita quod curia 
« dom. regis hic appareat utrum pignus pred. licitum ſeu illicitum 
« faiffet unde ex quo pred. JOHANNES LEAVES il, curiæ am 
« regis hic non oftendit ſeu demonſtravit idem Is AACUs petit Judi. 
« cium de narratione pred. guoad pred. ſecundum promiſſion. et aſ- 
« ſumption. et quad narratis ill. in ea parte caſſetur, &c. Et gusai 
« tertiam promi ſſionem et aſſumptionem pred. ſuperius in narrationt 
« ipſus JOHANNIS LEAVES mentionat. idem I8Aacus ſimiliur 
« petit judicium de narratione præd. quia dicit quad centum libre 
* in eadem tertia promiſſone et aſſumptione ſuperius expreſſ. ſunt 
« dem centum libræ in ſecunda promiſſione et aſſumptione pred. 
« ſuperius in narratione ipfius JOHANNIS Laar men- 

| c tienat. 


n w mmm , <@ az eas 
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« tjonat. et expreſſ. et non al. neque diverſe et hoc parat. eff de- Lv 
« rificare unde ex quo pred. JOHANNES LEAVES un. et eandem gi 
” tangy ho ſummam in una et eadem actione bis petiit idem Branall. 
« I$AACUS fimiliter petit judicium de narratione pred. quoad ter- 

« tiam promiſſion. et aſſumption. et quod narr. in ea parte ſimiliter 

« caſſetur, Se. 


Ir was OBJECTED 2 this form of pleading, that it is nei - Conclufion of 

ther a demurrer nor plea in har; and therefore it muſt be a plea de Pla. 

in abatement, and ſo no judgment final could be given, but a reſ- 2 b Putt 146, 

ponde = . | | ; 1. Lut. 42. 
Fnsr, It cannot be à demurrer, for that is where the | 

will go no farther, becauſe the other has not ſhewed ſufficient 

matter againſt him; and therefore he ſays, that narratio minus e/t 

ſufficien, in lege to make him give any anſwer thereunto, where- 

upon he prays the ju t of the Court if he ſhall be compelled 

to anſwer : all which form is wanting in this plea. 


SECONDLY, It cannot be a plea in bar to the action, for then 1. Com. Dig. 
he ſhould have pleaded, that the plaintiff actianem ſuam againſt the, Abatement” 
defendant babere non debet; and concluded his plea thus, „ Unde (L 12). 


« petit judicium fi pred. (the plaintiff) actianem ſuam pred. inde 
« — (the 242 habere ſeu manutenere debeat, . 

Tamnpr v, Therefore it muſt be in abatement, and that is either 4. Bec. Abr. go. 
to the writ or count: if the action is brought by original, then 10. Mod. 113. 
the plea is petit judicium de brevi, and it muſt conclude in the fame 
words ; if it is to the declaration, then it muſt be petit judicium de 
billa et narratione, for billa and narratio are the fame, and in this 
form the defendant has now pleaded. The firſt time that ſuch [ 1331 
— of pleading was introduced, was in the twenty-ſecond ,. Sund. 148. 
tag of Charles the Second, where the defendant began his plea in 

» © attic non, c.“ and concluded in abatement, © Unde pro 
« defeftu ſufficientis narrationis, &c. petit judicium.” But all the 
other entries are otherwiſe. 


But THE CouRT was of opinion, that the ſubſtantial part of a 
demurrer was in this plea, and therefore the defendant had judg- 
ment, ; 


Smith againft Sharp. Cale 61, 


WRIT OF ERROR upon a judgment by default in an action of On a covenant 
covenant upon articles, &c. wherein the defendant cove- that the defen. 

nanted, that he or bis heirs would convey fix acres of land, &c, dant or bis beirg 

to the plaintiff or his «fſigns ; and farther covenanted, that he _— hae 


would offer to the plaintiff a good conveyauce for the ing the — 
ſaid ix acres to him or his a/fegns. oh N — 

had not conveyed it to the plaintiff, is good, without adding or to bis affigns,—S. 9 
8. C 12, Mod. 86. Poſt, 352. 1 1. Mod. I 5 2» — 4 4. anl. 
1. Bac. Abr. 342 · 2. H. Bl. Rep. Trinity Term, 1793, FI 


The 


Sutyn 
= 


Suat. 


Caſe 62. 
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The breach aſſigned was, that he had not executed a conveyance 


to the plaintiff himſelf, and takes no notice of his aſſigns. 


It was for this reaſon objected, that the breach was not well ix. 
for if it had been conveyed to his aſſigns, the covenant 


had been performed. As for inſtance; A covenant was made by 


the plaintiff, that he, his executors, r aſſigns, would repair 
&c. (a); the breach was, that neither he, his executors and aſſigns, 
had repaired; and upon demurrer it was held to be ill, becauſe 
he ought to have affigned the breach in the dive according 
to the covenant. 8 2 


In the principal caſe, the declaration was held good, for there 
is a difference where a thing is to be done by a perſon, or his a. 
ſigns, and to a perſon or his affigns : for in the firſt caſe the breach 
muſt be affigned, that it was not done © either by the one or the 
« other”; but in the laſt caſe it will he intended prima facis, to 
be done te the perſon himſelf ; but if he affign his intereff, then it 
may be done to the aſſignee. 


Whereupon judgment was given for the plaintiff, 


l («) Colt v. How, Cro. Elz. 348. 


Tayler again/t Baker. 


STAFF. ? m 


. ult. preterit. ceoram dom. rege apud im. ve- 
nit HEnrIcus TAYLER per NATHAN. HICK MAN. attorn. ſuun 
et protulit hic in curia dict. dom. regis tunc ibidem quandam billim 
faam verſus JOHANNEM BAKER in cuftod. mar. Cc. de placit 
tranſgreſſionts ſuper caſum: et ſunt pleg. de prof. ſcilicet Jon axxrs 
Doe et RicfHarDus Rok gue guidem billa ſequitur in hat verha, 

STAFF. T Hexricus TAYLER queritur de JOHANNE Ba- 
KER ir cuflod. mar. Mareſc. domini regis coram ipſo rege exiſlen. 


pro eo videlicet quod cum præd. HEXRICUS 21 die Maii anno regni 


dom. Milli. tertii nunc regis et dom. Marie nuper reginæ Angle 
ſerto, apud SwixroxkD REG1s in conſid. quod idem HExRI C. 
ſerous ipſius Joh AN NIS fuiſſet et ipſe in labore aurigæ ac in labo- 
ribus et operibus agriculturæ et agricolæ pro ſpatio oclodecim menſiun 
ante idem tempus bene et fideliter ſerviſſet ipſe idem Jo Ax NES ſuper 
fe aſſumpfit et eidem HE xRIcCO adtunc et ibidem ſideliter promijit 
od 71 idem Jou Ax x Es tant. denariorum ſummas quant. 1 

—— pro laboribus et ſervitiis ſuis tempore perform. corunden 
habere mereretur eidem HENRICO cum inde poftea requiſit. eſſet bene et 
fedeliter ſolvere et contentare vellet et idem HExxIcs in fatto dicit 
quod ipſe pro laboribus et ſervitio ſuis ficut prefertur per ipſum pro 
— ANNE factis habere meruit ſex libras legalis monetæ 

gliæ unde idem JOHANNEsS poſtea apud SWINFORD REGIs pred. 
notitiam babuit, cumque etiam pred. JOHANNES vice/imo odlats 


EM OR AN. quod alias ſcilicet termin Paf. 


die Maii anno ſexto ſupradicto apud SWINFORD REGIS pred. ! — 


Seer re ecv 


3 
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wal t cum prefat. HE x Alco de diverſis alis denar, ſums Tavis 
mus eidem HENRICO per 2 JonAxxRM ante idem_fempus Ky as 
debit, et adtunc in aretro, et inſolut. exiflen. pro diverfis alits opertbus 20 
it negotiis per ipſum HENRICUM pro ecodem Jon ANR ante tempus 

ilud perfor mat. et ſuper compo. ill. pred. Jotiannes 2 N 

in arreragiis er ga eundem HENR1CUM in al. ſumma quingue lib a- 

un bon et legalis mencte Anglia, & pred. JOHANNES in confide- 

ratione inde ſuper fe afſumpſit ; et eidem HENK ICO, adtunc et 1hidem, 

Falter promiſit, quod ipſe idem JOHANNES pred. quingie librat 

eidem rates cum inde poſtea requiſit. eſſet bene et 22 fol- 

dere et contentare vellet 3 que quidem ſumme in toto ſe attingunt ad 

undecim libras pred. damen JOHANNEs ſeparah. promiſſio. et aſſump- 

lionen ſuas pred. minime curan. fed machinah. et fraudulenter in- 

tenden. cundem HE NRICUM in bac parte callide et ſubdole decipere 

tt defraudare pred. ſcparal. denar. ſummas ſeu atiquem inde denar. 

tidem HE xx ICO fon ſolvit, nec aliqualiter {i eiſdem contentavit, licet 


ad boc facien. pred. Jon Axxxs poſtea, ſcilicet, primo die Februarri 
anno ſexto ſupraditto, apud SWINFORD REGI1s pred. in cem. pred. 
et [epius peſtea requiſit. fuit; ſed ill. ei hucuſque folvere Jeu aliqua- 3 

liter pr» eiſdem contentare onntind recuſavit, et? adhuc recuſaty ad U 135 ] | 
damnum ipfius HENRICL viginti librarum; et inde producit fettam, 


&c. : f . 
Et modo ad hunt diem, ſcilicet diem Veneris prox. poft craftinum 
Sante Trinitatis iſto eodem Termino, quem diem præd. JoHAN- 


vis habuit licentiam ad billam pr ed. inter lauen. et tune ad yeſpot- 
lend. &c. chram dum. Yege apud I ifm. ven. tam pred. HENRICUs. 
2 fuum pred. quam præd. JORANNES per RICHARDUM 
ONGFORD attorn. ſaum; et idem JORANNES den. vim et in- 
juriam quando, Wc. et dicit, quod pred. HExxk icus atHienem ſuam 
pred. mde verſus eum habere ſeu manutenere non debet, quia dict, 
quod poſt confeHionem pr ed. frparal. promiffion. er q/ſumption. in narr. 
pred. mentionat. ſcilicet eo 21 die Mait annd regni diftorum 
dom. regrs et dom. regine Fam apud SwinrokD REcts pred. - 
roncordat. fuit inter pred. HENRICUM et rundem JOHAN: quod 
pred. HE xxx us acceptaret et dict. JOHANNEs darzt eidem HEN» 
RICO gzandam billam ſub manu ſua ipſius JOHANNIS 2 ſoluti one 
ſummæ quinque librurum ridem HEN RI , ad feftum Santti Mich. 
Archang. tunc prox. ſeguen. in plena ſatisfattione et exoneratione 
om1:um denariorum ſummarum eidem H RIO d prefat. JOHANNE 
dehnt. er ſuperinde ipſe pred. JOH ANNES) adtunc et ibinemz dedit eidem 
HENRICO guandam billam ſub mant ip/iics Jonas, et per eadem 
billam cagnovit fe debere xt flare indebitat. eidem Hxxn ted ſammam 
5/. ſolven, eidem HE NRO ad feſtum Santi Mich. Archang. tunc 
bor. fequen. ad quam quidem ſolutionem bene et fideliter faciend. 
idem J0HANNES obligavit ſe, ct hæredes ſues, per eandem billam 3 
quam quidem billam ip pred. HENRIEUS adtunc et ibidem cepit et 
1 „in plena ſotifactione et exaneratione pred; ſeparal. pros 
an. et aſſumption. i (ius Jon Axx ts in narratione pred. mentionat. e 
et hoc parat. e, verificart : ande petit jugicium fi fred. HenRicus ' 
Vol. V. * | aclienem * 
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Tartes adlienem ſuam pred. inde verſus eum habere ſeu manutenere die 
a beat, &c. : 


Et pred. Hxxxicus dicit, quod ipfe per aligua per pred. Jo- 
HANNEM /uperius placitan. allegat. ab attione fua pred. inde ber. 
fus eum haben. præcludi non debet, quia, proteſtando quod non concer. 
dat. fuit inter pred. HEXRICUM & JOHANNEM guod pred, 
HenRIcvs acceptaret et dict. JOHANNEs daret eidem HENRICO 
billam in placita pred. mentionat. ſub manu ipſius JOHANN1S pry 
* ſolutione ſummæ quing. librarum eidem HENR TO ad feftum i 
eodem placite ſpeciſicat. in plena ſatisfattione et exoneratione mim 
denoriorum fun. eidem HEx RICO d prefat. JOHANRE debit.; jre 
teſtando etiam, ſimiliter quod pred. HENRICUs non cepit et accepte- 
vit billam pred. in plena ſatisfactione ſeparal. promiſſren. et aſſum - 
tron. ipfius JOHANK1s in placito pred. fimiliter mentionat. prot 
pred. Jouaxxzs ſuperius inde placitando allegavit, pro placiy 
[136 ] mm HENkicus dicity quod pred. JOHANNES * non dedit prefat 
HENRICO aliquam billam fieb manu et figillo ipfizes JOn ANNIS pr 
folutione denar:orum in placito præd. mentionat. Et hoc paratus f 
verificare : unde petit judicium, et oe for. eccafione non perfarn. 
promiſſion. et aſſumption. pred. fibi adjudicari, c. 
Demurrer, and joinder in demurrer. 


Caſe 63. Tayler againſt Baker. 

8 #1; if CYVANTUM MERUIT for work and labour, and an i 
ergo computaſſet for five pounds, to pay cum inde reguiſit. « 
ment to take # he defendant pleaded, that it was agreed between him and the 
dens al gf, plaintiff, that the defendant ſhould give, and the plaintiff ſhoul 
car 10x reg accept a bill of five pounds, in ſatisfaction of what was due to him, 
ing there was no and that he did accept ſuch a bill according to the ſaid agreement. 
ſuch agreement N 

made, or bill The plaintiff replied, proteſtando that he made no ſuch agree- 
given, ard ment; prote/fands etiam, that there was no ſuch bill given; pro 
pleading that it placite delt, that it was under ſeal (a). 74 


was net under ; 


*, is gd. And upon demurrer to this replication, it was held 
Ante, $6, Co. Lit. 124. Plowd. 236. Cowp. 128. 


(a) Sex 5, Com. Dig. © Pleader (N.) (2. G. 10). 


Caſc 64 Bowers and his Wife again Cook, Executrix, &c. 
In d bt on bond Fy EBT: againft the defendant as executrix, &c. She p 
_— that her huſband died inteſtate, and that the Archbiſbop of 
preg veg Canterbury committed adminiſtration to her; cujus pretexts the 
the ohligor died inteſtate, and that admin;fration was committed to the defendant, &c. is good, 
without traverfing his hevirg intermeddled as executor. —S. C. Poſt. 145. 8. C. 1. Salk, K 
S. C. Carth. 363. 8. C. 12. Mod. 33. 8. C. Hol, 307. 556. Cro. Eliz, 108. $65. bis 
3. Leon. 197. 8. Mod. 301. Carth, 99. Chan, Caies, 33. 1. $id. 76. 5. Co. 30. 


laid 
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| ndant adminiſtered to the and chattels of John Cook Powens 
5 1 unde petit judicium, c. 40. And upon demurrer And 119 W1rk 
to this pick, | | CR ; & army es 
ſtion was, Whether ſhe ſhould not have traverſe & that eur: 
3 — or ever adminiſtered as executrix ? 


© 


If the plaintiff in this caſe had replied, that ſhe adminiſtered de 
on tort, and the defendant had demurred, judgment thould be given 
leainſt him; becauſe, by the demurrer, it is confeſſed that the was 
: wrongful adminiſtrator, and therefore by her intermeddling with 
the goods, an advantage is given to the creditor to ſue her, either 
25 executrix or admini/tratrix, though in truth the was neither at 
that time; but adminiſtratioh was committed to her afterwards, 
Now a wrongful adminiſtration ſhall never be intended, unlef the | 
party acknowledge the intermeddling with the eſtate. It is *{ 137 ] 
true, in the caſe of Bradbury v. Reynell (b), the defendant's plea id: 1. Cro. 89. 
went a little farther : That was an action of debt brought againſt 3- Cro. 102. 
an executor ; he confeſſed, that ſome of the inteſtate's goods came 425: 865. 
to his hands, and that aftetwards adminiftration was committed Sd 
to another, to whom he delivered the ſaid goods; now in ſuch 213, K., 
caſe he may be ſued as EXECUTOR de fon tort, becauſe he had once : 
charged himſelf to the plaintiff's action, and therefore ſhall not be | 
diſcharged by matter. ex po/t ſucte (c). The like exception was 
takento the like plea in the common pleas (4), and judgment was 
given for the plaintiff; not becauſe the plea was ill, nor for the 
reaſon now alledged, but becauſe it was a plea in abatement, and 
concluded in var. 1 | 


Afterwards 1T WAS ADJUDGED in the principal caſe, that the 
plea was good, and that the defendant need not traverſe that ſhe 
was executrix, or ever adminiſtered as executrix. 


tel Moor, 30. x. Bes, Abr. 1. Rep, 97.3. Edwards d. Marben, 4. 
(b) Cro, Cat 8565. Godd. gg. 100. Term Rep. $99. : 
{r) See Paget v. Pijeft, 2. Term - (&) f. Mod. 213. 


= 
* 


| The King againſt Stocker. | Caſe 65. 
defendant was indicted for forging @ bill of lading ; and An indiatment 
upon demurrer to the indictment, 4 | { A Ry ern 


The exception was, viz. It ſet forth, that the defendant ſcienter . and forging, 
er ſubtiliter, nequiter et falſo, fecit et fabricavit, vel . & fabri- ,, 2 
cart cauſavit, quandam chartam, VIDELICET, gi m billam er- « forged,” 2 
onerationts, cujus tenor ſequitur, &r. which is too incertain, for this villot lacing, æc. 
deing an indictment at common law, it ought to have more cer- is bd, for un- 
tainty; and though the defendant has demurred, yet nothing is ar 
thereby confeſſed but what is well pleaded t belides, theſe are diſ- 8. C. 1. Salk. 


tinct offences, and require ſeveral judgments. 9 

Poſt. 474. Ld. Ray. 757. Stra. 747+ 900. 3. Bac. Abr. 101. B. R. H. W 23 | 

7. G. ch. 70. .. 12, 2 Hawk, F. C. c 25. C. fl. C 70 Fitzg. 56, 2. Hale, 349. l 
K 2 To 
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Tan Krxs To which it was anſwered, that the word de ve7? is only an ex. 

- ogaigh * eee and makes it ſignify the ſame thi 
Srocxe®. As for inſtance: ſtatute 5. Elrz. c. 4. enacts, & That it ſhall 
« not be lawful to exerciſe a tC ſhall be apprentice 
«. ſeven years, under the penalty illin month ;” 
and a man was indicted on this 5 that” be id exerciſe 

artem SIVE myſterium, &c. and this was held good. | 
Curxia. An inditment ſetting forth, that the defendant myr. 
dravit, vel murdrari cauſavit, is not good; for thoſe are diſtin 
*\ x $] ® crimes, vix. one is the proper act of the „and the other is 
[ 133 J not. So in this caſe, the defendant might be abſent when the for 
gery was committed; and if ſo, it requires a diſtinct conſideration 
in reſpect of the fine. It is true, in a ſtrict ſenſe, he who cauſes; 
torgery to be done, is a himſelf ; but then it ought to be 
ſo laid in the indictment.” If in an action of battery the plaintif 
ſhould declare, that the defendant verberavit vel verberari cau. 
fevit, the cauſing him to be beaten will not make him guilty of the 
battery, for it is no more than a treſpaſs. In an indictment, ot 
4 77 P. S information, the fact js never laid in the disjundive (a) ; and there. 
8 37* fore an indictment on the ſtatute 8. Hen. 6. c. 9. for a forcible 
entry into © two cloſes of meadow; or paſture,” was held void (b) 


for the incertainty (c). 
(as) Co, Ent. 278. ment not good, being in the disjunQive; 
(6) 2. Koll. Abr. $r. 0 S. C. 1. Salk. 371.; and theretort it vn 
(c) The Ceurt thought the indict- quaſhed, S. C. 1. Salk. 342. 
Caſe 66. The King againft * 
| Recort of an Mibptksrx; E it remembered, that the get ſel. 
( OE to Wre. | B hon of the peace of the lord the ing 


5. Elz. c. 4. holden for the county of Afiddleſex by adjournment at;Hicks's Hal, 
diſchare ng an in St. Febn's Street, in the county aforeſaid, on Friday, to wit, 
apprentice from the eleventh day of October, in the ſeventh year of the reign of 
his =«/ecr, be- our ſovereign lord Hilliom the Third, by the grace of God now 


”- Cauſetchadnot 


ing of England, &c, before German Ireland, Eig. Jacob Mun- 

nes of pr 5a 4e, Bo. Wilkow Unccrbil, Eg. William 425 Eſq. and 
year, purſumht others tacir fellows, juſtices of the faid lord the king, aſſigned to 
to the cov:nant keep the peace, and alſo to hear and determine divers felonies, 
— treſipaſſes, and other nuſdemeanors committed in the ſame county, 
it was ordered, by tae court aforeſaid, as follows, that is to ſay 

„„ WHEREAS James Cardrow, Eg. one of his majeſty's juſtices 

V ol the peace for this county of Middleſex, upon complaint made 
by fdward Green, apprentice to Reger Gately, now of the 

« pariſh of ot. 7ames Clerkenwell, in the faid county, and late of 

« London, ſurgeon, by indenture of apprenticeſhip, bearing date 

« on or about the twenty- ſecond day of November, in the year of 

„ Our Lord 1690, for the term of ſeven years, from the cate of 

* Þ 7 20 ? © the ſaid indemure, to learn the faid art; that the faid Gate 
+159 2 © had nor taught and inſtructed him the faid Green in the ar 

. «<- myſtery, or profeſuon i ſargeen, according to the covenati 

V « Ah 8 BY 
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« jn the ſaid indenture of apprenticeſhip, but had altogether com- 
« nelled him the ſaid Green to be a rope-dancer, tumbler, and 
6 jack-pudaing ; and the ſaid James Cardrow, upon examination of 
« the ſaid matter, for want of good conformity in the ſaid maſter, 
« could not compound and agree the ſame ; and therefore by re- 
« cognizance taken before him the ninth day of September laſt, 
« did bind the faid Gately with ſureties to appear at this preſent 
« quarter- ſeſſions to anſwer the ſaid complaint: now upon exa- 
« mination of the faid apprentice, oath, and other proof, it 
« appears to this Court, that the ſaid Roger. Gately has not taught 
« and inſtructed the faid Green, or cauſed him to be taught and 
« inſtructed in the art, myſtery, or profeſſion of a ſurgeon during 
« the time of his apprenticeſhip, but inſtead thereof has 

« ther compelled him 1 the art and employment of rope- 
« dancing, tumbling, acting as a fact - pudding, on a moun- 
« tebank's ſtage, and in booths, in fairs and markets ; and that 
« the ſaid Gately alſo had at ſeveral times immoderately beat and 
« miſuſed his faid apprentice : and for that it could not be made 
« appear to this Court, that the faid Gately did either underſtand, 
« practiſe, or exerciſe the ſaid art, myſtery, or profeſſion of a 
© ſurgeon, and upon a full hearing of what was inſiſted on by 
« Counſel on either fide, this Court, upon conſideration of the ſaid 
« matter, doth think fit, and order, that the faid Edward Green 
« ſhall be, and he is hereby di ed from his faid indenture of 
« apprenticeſhip to the ſaid Roger Gately ; and the juſtices of the 
« peace for this county, whoſe hands and. ſeals are hereunto ſet 
« (quorum unus, &c.) havedeclared, and do declare, that for the 
« reaſons aforeſaid, they have diſcharged, and do diſcharge the faid 
Eduard Green from his ſaid indenture of apprenticeſhip to the 
fad Roger Gately accordingly,” 


The King againft Gately, | 
THE order above-mentioned being removed into the court of 
king's bench by a certjorari, ſeyeral exceptions were taken 
to quaſh it. © | 
FixsT, The order is, that the ſervant ſhall be diſcharged from 
his maſter ; but the r is not diſcharged from his covenants to 
the ſervant ; therefore the order, being not mutual, is void, | 
To which it was anſwered, that it is not neceſſary it ſhauld 
be mutual, for when the ſervant is diſcharged, the other js no 
longer a maſter, | 


; | . 492. 
. C. Comb, 353. S. C. Carth. 198. 366. 8. C. Sett, & Rem, 131. . Mod. 287. 3. Bac, 
$ . : 


Abr. 550. 
SECONDLY, The ſtatute 5. Eliz. c. 4. never intended ta give 


the juſtices in ſeſſions a general power to meddle with maſters in 
all trades, but only in ſuch which were then uſed in England, and 


- 
Tur King 


againſt 
Gain. 


Caſe 63. 
An order of fef- 
fion to diſcharge 
an apprentice 
from his maſtery 
virtually dif 
charges the maſs» 
ter from the co- 
venants of ihe 
indenture. 


*[ 140] 
S. C. 2. Salk. 


The ſeffion. ui : 
c. 4- canno diſ- 


charge an ap- 


preniice from his maſter, if not bound to one of the trades mentioned in the Natute.—S, C. Salk. 471. 
1. Mod, 2. 286, 1. Vent. 175, 1. Saund. 315, Comb. 353. Sed ere, and fee note (a 


ase 141. ' 
K 3 therein 
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Tur Kme therein particularly mentioned; and it provides, * That if ſuch 
« maſter,“ which muſt be in one of thoſe trades, * thall miſc 
& his apprentice, then the juſtices may interpoſe: but @ fur 
is not named in that at and it being a penal law, it not be 
extended according to equity to rehend other trade bu 
what is expreſly named in the 5 EE 


This objection was thus anſwered, viz, that @ ſurgeon is a tu 
within the ſtatute, for it is a manual occupation, and that is pa. 
ticularly mentioned in the act. But it has been held, that thi 
ſtatute extends to more trades than thoſe mentioned in it ; for the 
apprentice of 2 merchant has been diſcharged from his maſter hy 
an order of ſeſhons, and yet a merchant is not named in that 24, 
Beſides, it is not a penal but a remedial law, to regulate maſten be 
and apprentices (a). ol 

The juſtices of "THIRDLY, The juſtices of peace have no authority ta di 
the peace may an apprentice, but where he was compelled by them to ſerve; and 
ee ee in ſuch caſe it is reaſonable, that the contracts which were made 
9 2 by their authority ſhould be diſſolved by the ſame power ; but the 
Vane. cannot diſcharge any wang agreements made between the 
1. Salk. 67, 68. parties. If they make an order for the payment of fervants wage, 
2 Salk. 47x, it is good, becauſe they have power to compel the ſervice (6); 
490. 491. but for the wages of @ coachman, or the like, they have no pong 
Carth. 156. to make an order, becauſe they cannot compel a man to ſerve i 
that capacity (c). One Reycroft, a juſtice of peace in Middleſer, 
made an order for the payme t of a ſeaman's wages, and upon ag 
action brought againſt him, the plaintiff recovered thitty pound 
damages (d). | 


. Whether FoURTHLY, But if the juſtices of peace had any power, they 

in an order have not purſued it, for it does not appear, that they who ſet thei 

— 2 hands and ſeals to the diſcharge were preſent in ſeſſions; and at 
apprentice, it the examination of the matter, it being only ſet forth in the or- 
muſtappearthat der, © That the juſtices of the peace of the county, whoſe * 

they vere pre= . and ſeals are thereunto fet, &c.” and thoſe may be juſtices . | 
2 &- ing out of ſeſſions. 


[ 141 Afterwards it being moved again, this order was quaſſzed for the 
rr 822 ſecond and third exceptions taken to it. 


Carth, 198. 366. 


GaTEiilY. 


GH.2a = we Vn PA 


(a) See Rex o. Collingburne, Mich. extended to all trades, it had of late ber 
Term, 12. Geo. . where on an order of fettled and agreed that it does, 1. Sts 
 ſeffion to diſcharge an apprentice from 663 5. C. 2. LA. Ray. 1470. | 
the trade of a glawier, it was contended (6) Rex v. Pope, Poſt. 419. 
that the ſe{fion had no authority, becauſe (e) 2. Jones 47. Comb. 3. 6. Mc | 
this is a trade not mentioned in the aft; 91. 204- 3. Salk, 261. 
but the Court faid, that although it was (4) 23. Viner Abr. 408. pl. 15. | 
doubted whether the ſtatute 5. Flix. c. 4. | 


Stedman 


Michaelmas Term, 5. Will. 3. In B. R. 


Stedman againſt Page. Wer 
EPLEVIN. The plaintiff declared for taking bricks, &c. Co-parcences 
R The defendant made cognizance as bailiff of one John Bennet, muſt avow 
and Grace bis wife ; ſetting forth, that one Simon Bennet was Jointiy. 
ſciſed in fee of the lands in fun, Sc. and, being ſo ſeiſed, made a 8. C. 1. Satk, 
leaſe thereof to Griffith for forty · four rendering rent ; that 39% © 
Simen Bennet died, and the lands deſcended to his daughters and © Comb. 
coheireſſes, one whereof married the ſaid John Bennet, and the 3. C. , ww. 
other was the preſent Counteſs of Saliſbury, and ſo made cogni- 86. 
gance for a moiety of the rent. 8. C. 1. Ld.Ray, 
And upon demurrer, JUDGMENT was given for the plaintiff, C. 364. 
becauſe one coparcener cannot make ſuch an avowry for a moiety 1. Salk. 187. 
of the rent before partition, though they have ſeveral inheritances, . Ray. 726, 
* Co. Lit. 164. 169. 196. 180. . Bac. Abr. 444- 3 


SS 
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The King again, Hill. C. 65 


GHOWER. Though the ſtatute of recuſancy 3. Fac. c. 4. {. 17. Outlawryforre- 
ſays, © That an outlawry for recuſancy not be reverſed <vfancy may be 
« for want of form; yet in S-rjeant Trinder's Wifts Caſe (a), wn u for 
you adjudged in this court that it ſhould, that the ſtatute may be 8 
made Ente : an indifment or information tor recuſancy ſhall not be 5- C. 1. Salk. 
quaſhed for form; but on traverſe of the fact, and bail given, the 37" 


outlawry ſhall be reverſed for form. 5 


, 4 3. Keb. 391. 
Quad Curia conceſſit. 2 of 4 
1. Hawk. P. C. ch. 10. f. 29. 


e oo I wy 5 Ex 


(a) 1. Will. & Mary, 


Anonymous. Caſe 70. 


Hor. Chief Fuftice. On the reverfl of an outlawry, in an Pleading in out- 
information for ſending children beyond ſea to be n prey ep N 
the defendants muſt plead imfkanter ; et fic per As TRx. pu 22 1. 


* 

The King againſt Betterton and Others. EF ] 

A PROHIBITORY writ (a) was iſſued out to the new play- 17 4 jicenſed 
ers, Betterton and others, who had erected A PLAY-HOUSE playhouſe, from 

in Little- Lincoln's- Inn- Fields. The writ recit d, that it was @ the great con- 
nuiſance to the neighbourhood, and therefore prohibited them to cure of per- 
continue it; but the players not obeying this writ, there was a 88 15 
rule made for an attachment, niſi, Ac. pablic nuiſance, 
Yzere, Whether the Court of King's Bench can grant a probibitery writ to ſuppreſs it, or it muſt 
NN ——— mode 05 1 wy ru by a © 8 8. C. Holt, 538. 

220. jo 109. 1. . . . 
1+ Bac, Abr. 684. — P. C. 3 25. . 888 


(a) See the writ verbatim, Skin, 626, 
K 4 SHOWER 
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ax Kive SHOWER came and ſhewed, that no ſuch writ could be grami 
ay ainff* by the Court, for that the parties had —_ to defend themſel e 


- BxrrTue ren unleſs it were to come in and be upon interrogatorig 


* eee and they would it was no nuiſance, as 
82 Aries (which he chen ſhewed) ; but he . 
the moſt proper method would be to proceed by indifiment ; wy 


then THE GRAND JURY, viz. the whole county, would cha. 

der whether it were a nuhſance or nut. 0 
Hor r, Chief Fuftice., You are nat concluded by this writ, 2 
9 may come in and plead to this attachney 
the general iſſue, and if the thing be no huiſance, it is no fault g 
contempt to continue jt, It is like the caſe of A PROH18TION 
to the eccleſiaſtical court; you make a ſugge/iton that the defer, 
t proceeded there contra, probibitionem rag iam, upon which, if 
there goes an attachment, the defendant may came and take iſſue, 
that he did not proceed after the prohibition g 1 here wa 
a caſe in this court of Jacob Hall (a), where the Court ſent ſuch 
a Writ as this is here, and made him pull down his ſtage. Bu 
jndegd, that of à rope-dancer is a nuifance in ſe, but here it i 
only ſo in conſequence ; for the acting of plays, you ſay, is on 
SASH BY draws the people, and coaches, and ſharpen 
SHOWER. The law will not determine a man's right but by 
a jury. The writ de leproſo amovends (b) is a writ of an extm 
ordinary nature, and I think has not been granted theſe hundred 
| ars; but even in that writ; the ſheriff is commanded to enquire. 
f 143 J by the oath of twelve men. ? But beſides, in this particular ca, 
dhe proſecution is carried on by the patentees of the old play · houſe 
and not by the inhabitants ; which ſhews that they do not think it 
a nuiſance, if it be one: and in truth, the queſtion at laſt will be, 
Whether thoſe letters patents, to have the ſole liberty of ſetting u 
a play-bouſe be not merely a licence and authority which deter. 
mined by the king's death, and fo does not bind his ſucceſſu? 

and the new players are licenſed by his preſent majeſty. 

HoLrt, - oc Fuftice. It is a caſe of conſequence, and there · 
p fore we will take time to conſider of it. 


Eyze, Juftice, I think the moſt proper way is to proceed by 
EEE regent ko OS I 
Adjournatur. 


% 1. Mod. 75. (9) Fitz. N. B. 8th egit. p. 534 


Caſe 52. | Davis «gain/t Speed. 
The origizal in KINNER. This is delt on à deed for an annuity, and the 
4 tes . = action is laid in the county palatine cf Chefter. To which the 
ODS eee, e 
as in debt, and . hf5 Lat f 
ther-fure n 2 bill, in placits debiti, the plaintiff may declare on a deed for an annuity.— . C. Cand, 
262 354. Pcit. 335. Cro. Eliz. 3. 268. Velv. 2c8. 9. Mod, 243. Cro. Car. 171. n. 
be- 1. Cem Pig. Aqauity” (E.). Fig. . N 
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ritsr, Becauſe this Court has not juriſdiction, | De 
SECONDLY, The bill is for debt, and the declaration is for an 82. 

annuity, which is a material variance, for they ſhall receive dif- 

ferent judgments. In the caſe of Lucas v. Fullwoed (a), the 

plaintiff entered his ſuit in placito debiti, and declared that the de- 

fendant reddat ei $01. de annual: redditu quas ei debet et inj uſle de- 

tinet; and, on nil debet, the plaintiff had a verdict, but it was ad- 

judged, guer. nil capiat per billam; for by his declaration he de- 

mands an annuity, which is contrary to the wy of his plaint in 

placito debiti, If the declaration be, per quad ſubſtraxit annualem 

redditum, he ſhall, in @ writ of * a ſeveral and diſtinct 

judgment; for in a writ of annuity he ] have judgment of the 

arrears hanging the writ ; but in debt he ſhall only have judg · 

ment for the ſum demanded,. | 


THIRDLY, No action of debt lies for an annuity for life. 
HoLT, Chief Fuftice, No; nor on an annuity for years (3), 


CHESHIRE, ? contra, But this is all annuity; the bill and de- 
claration are the ſame in annuity, 


* Holt, Chief Fuftice, They are ſo, *[ 144 ] 


Then as to the juriſdiction; I do not know what became of Vide 2. H..y. 
Jennings and Hawkins' Caſe ; there was a plea to the juriſdiction, 16, 37+ 
in which there was another point adjudged, that when the defen- 
dant pleads to the juriſdiction, he muſt alſo plead that he lives in 
the county palatine, or that he has lands there whereby he may be 
ſummoned, though the cauſe of action be laid in the county pa- 
latine, and it is not well pleaded without it, becauſe proceſs can- 
not iſſue againſt the defendant in the county palatine, So that 
though the cauſe of action here ariſes in the county ine, yer 
ſince that is not pleadable to our juriſdiction, that is n material. 

Then annuity lies, though the annuity continues, to recover 
the annuity arrears; but for the future there muſt be a ſeirg 
facias on the judgment. 

JupomenT for the plaintiff, 

(a) Yelv. 108. Eli, 268. Brendlop v. Pli'lips, Cro, 


(6) See Lucas v. Fulwood, 1. Bulſt. Elz. 89 f. contra. But fre the caſe of 
}51- 5 and Brown v. Pendlebury, Cro, Acherley v. Vernon, Forteſ, 138, 


Churchy againft Roſſe. ___ Caſe 73. 

HL. Chief Fuftice, If a defendant be arreſted, and in ex- A bond and 
ecution, and one become bound for him to the plaintiff, and judgment given 
the defendant give the perſon who becomes bound judgment for his *Y CR ooo 
fuunter-ſecurity, it is good, though no attorney were preſeut : and — — 
bi; bond to the creditor, is good, though no attorney was preſent. —S. C. Holt, 398. 2. Lilly, 47. 
F. % Mod. 1. 6. Mod. 85, 163. 1. Salk. 492. Cowp. 141. 281, 5. Com. Dig. © Pleader” 


. Stra. 530. 902, 1245, 3. Burr. 1792, 1. Ras. Abr. 188, Cowp. 141. 281. 
1 Term Rep. 433+ ad N 5 . i 
4 


— * 


— 


— 


2". 


* 
21 
£# 
— 
4 4 
, 
f 
IT 
b 
24 
P 
. ; 
v4 
n 
= 
LY 
1 
2 
N 
3 
* 
'$ 
£2 
I 
3 
N 
{8 
* F p 
. 
-2þ 
= 
— 
4 
1 


Abet, is bad. 


Michaelmas Term, 7. Will. 4: In B. R. 
Cuvzery it is not within the common rule of the court, becauſe it wait 
agar 8 given to the plaintiff himſelf (in-which eaſe there muſt be any. 
Ron. torney preſent), but not when given to a third perſon. 
Caſe 74. Lee againſt Barnes. 
Where a man TTOLT, Chief Juſtice. You may plead in abatement &f a &. 


may plead in a- clatation where the action is by original, for the pleas then 
—_— different ; but if the ation 1 5 bil, you ns 1p in 
+ es abatement of the declaration, but nlp of the bill, for they are the 
s. ©. Holt, 3 22 1 W the entry in ſuch caſe is petit judicin 
Fitzy. 286. | 

* 1 ] 

oy = * Bowyer againſt Cook. _ | 


The fe ver al ways He, Chief Juſtice. In an action againſt an executor, the 
of modern plcad- old way was to plead, ne ungue executor ne ungue adminiſiratr 
=, une as executors, But this is a dangerous way, = 15 the better 
wh - ee way to plead, as this caſe was, 4 he is not executor, but that the 
edaraftrater. © biſhop has granted adminiſtration to him,” and that proves hin 


4e. As 136. 095.10 be executor. In the caſe of Lathbury v. Humfrey (a) it 


8. C. 1. Salk, is faid, there ſhould be a traverſe; but all the precedents and the 


298. .. reaſon of the thing is to the contrary. If the defendant be ſued u 
S. C. Carth.363- admzniſtrator, and he plead that there is a will, and that he is mate 
5. C. 12. lcd. executor, there ought to be a traverſe, ABSQUE HOC that the tef- 
2 Holt, 307. tatof died inteſtate : but where he is ſued as executor, and he pleads 
336. tat he died inteſtate, chere needs no traverſe. 


hob. 79. Lutw. 30. 890. 2. Vent. 180. 5. Com. Dig. Pleader”* (2. D. 4.) . 


In debt againſt SHOWER. Then the concluſion, gued reſpondere nen debet ai 
the defendant as iam is good, becauſe the plaintiff names us executrix, and not 
etre ip We — and either this or quod cafſetur billa is good, 3. Bull. 
i ade fra, 250. Debt by executor, and à profert, &c. the defendant pleaded, 
concluding quod, that the party which was dead, died inteſtate, and that letters of 
reſpenders fron adminiſtration were granted to him, ABSQUE hoc that the plain- 
tiff is executor; and by the Court the traverſe is not good, and 
S. C. Carch. day was given to put him to a peremptory plea, 


362. 


2. Saund. 97. 190. 337. N. Lutw. 144. 4+ Bac. Abr. 35. 


5. c. Ante, 136. Hol r, Chief Fuftice. You ſhould have begun the plea, feli 
5. C. 1. Silk. judicium de billa (b): but if there had been a traverſe, the plea had 


208. * k = 
— = been naught; as if he had ſaid, A85QUE Hoc that he made he 
* 


Skin, 56. executrix. * 
DE. But my exception is, that he Four to have traverſe, 
that he had · not adminiſtered as executor before adminiſtration 
granted, for we have liberty to charge him as EXECUTOR de in 


{a} Lathbury and his Wife, Admi- 1, Com. Dig. Abatement” (I. 12.). 
niſtrairix of William Bridges, v. M. 1. Bac. Abr. Abatement (M.) 
Humiry, Yelv. 145. Pickering v. Symonds, Foſt. 334. 

() Ante, 132. 244. Moor, 30. 1 


SS 


Dr Lars» 8a 


Arn oo nx © 
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ightful one. The caſe of Juſtice u. Whyte (a) is expreſs Bowyr« 
* 5 2 In debt againſt 45 defendant, as executor of i 
7. Whyte, the defendant pleads, J. Mbyte made a will, but made Soor. 
not him executor, &c. and concluded in bar; and this was held a 


plea in abatement only. 
At another day this caſe was again debated. 
SHOWER, No traverſe is nec here, for a wrongful ad- 8. C. Ante, 136. 


miniſtrator ſhall not be intended, but it is to come on their fide in 5. C. 1. Salk. 
their replication, We have ſhewn, that the plaintiff has miſlaid 298 
his action by charging us as executor, and alſo we have ſhewed — iq 

him how to mend it, that we are not executor, but adminiſ- + [ 146 ] 
trator, which are the only two things requiſite in pleas of abate- + 
ment, and muſt be done: ſo if the defendant plead to the juriſ- 

dition of the court, it will be bad, unleſs he ſhew ſome other 

court where the plaintiff may ſue him. Then the reſpondere de- 

bet is only form, 32 nt according to the 

nature of the caſe, and we have thewed it abateable, and there- 

fore you will abate it, 

Hol r, Chi ice. No; every plea muſt have its proper E muſt 
concluſion : . ale have pleaded in abatement, but reſpondere — proper 
non debet is proper to the juriſdiction, which, it is true, is in con- oncufon. 
ſequence in abatement z but they are two diſtinct things, and you Ante, 142, _ 
muſt begin and conclude the plea properly, and put it to the judg- 1. Saund. 283. 
ment of the Court. When a man pleads to the juriſdiction of the — Saund. 97. 
Court, reſpondere non debet is a plea; ſometimes it is / Curia 9, 19. 339. 
— velit, Sc. = 5 —— 44+ 
1. Lutw. 303. 306. Cowp. 575. 2. Term Rep. 439. 


But as to the other exception, there ought not to be @ traverſe, Traverſe, 
and the plea is much better without it; for he allows that he is Ante, 136. 
chargeable as to the right, but that it is in another manner 
you have charged him, and ſhews that it is as adminiſtrator, which 
1s enough, and is a full anſwer to the declaration : and it is a fo- 
reign intendment that he adminiſtered wrongfully. Why ſhould 
he traverſe ABSQUE HOC that he adminiſtered as EXECUTOR de 
ſon tort ? That is a ſpecial matter not charged againſt him: he 
need not traverſe adminiſtration as executor before, when you 
only charge him generally in the declaration ; but you ought to 
reply, and ſhew what act of adminiftration he had done: at com- 
mon law an adminiſtrator was only ſuable as executor : we can- 
not ſuppoſe a tort, unleſs it is alledged. But I think the defen- Skin. 274- 
dant ought to anſwer over for the other fault. | 


Reſpendeat ouſter, 
(a) 1. Mad, on: 
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Sir Samuel Eyre, Kut. 
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* Sir William Wentworth againſt Lord Straſſord. Cate 56. 


HE late Earl of Strafford, in the year 1676, gave a warrant „ wikis: 
of attorney Y — a judgment at the ſuit of the plaintiff, HG be 


and this was given to one Symſon, an attorney in the coun- entered on 3 
try, and ſent to one Mall, who no wage, and the — _ 
judgment was entered accordingly, guad recuperet debitum et damna 3 
| * and 4 blank left to inſert what the ſum ſhould be for the — 
damages. Wall died ſoon afterwards, and the warrant of attorney of damages, the 
and his papers were all loſt ; but Symon, who was {till living, Court, after a 
made affidavit of the fact. — 
f 1 ö years, will ſuffer 
A motion was now made for leave to put ina ſum certain for the judgment to 
the damages and coſts, which was oppoſed for theſe reafons : be amended, 
Fust, Becauſe there was nothing appeared to direct what t 6 wu. 
the amendment ſhould be, as a declaration, which may be amended 1. $a, $2. 
by a writ, or one roll by another, &c. X. 39. 398. 
SECONDLY, If any ſuch thing had appeared in this caſe, yet this * -+ of 
could not be amended, becauſe it was of another Term, this judg- 4. Mod. 113. 
ment being now ninetcen years old ; and though this ſhould be 5. Mod. 148. 
admitted to be the act of the Court, and fo amendable if inthe ſame $- Mod. 263. 


Term wherein the judgment was entered, yet, being now ſo many 3 
** pal, it cannot be done. | : — — ps 


T81KDLY, Burr. 1986. 
2730. 


_— 
r ä 8 - 
4 4 „ 4 " 


$in WIA Tump. Neither can it be amended if it ſhould be taken (5 
WzaxTwozT® he the miſpriſion ofthe clerk ; for at common law ſuch a mifprifica 

* in proceſs was not amendable in another Term; and it is 10 
STzarrote. warranted by the ftatute B. Hen. 6. c. 12. which extends w 
| records as well as to proceſs, and likewiſe to pleas, warrants dg 
3 ed v, attorney; original and Judicial writs, panels and returns, in all which 
269. the negligence of the clerk is to be examined, reformed, a 
4. Saund. 249+ amended, in affirmance of the judgment. 


Tross WHO ARGUED for the amendment inſiſted, that the Court 

* | 148 ] might put in any ſum to make the judgment perfect, though it wa 
Comb. 433. Uncertain what ſum they ſhould allow for coſts, becauſe it does na 
Skin. 253- appear what was ed, ſince the warrant of attorney was loſt ; 
and this may be done eſpecially ſince it appears to be the neglet 
of the clerk to enter the judgment before the coſts were taxed, 


| Comb. 71. The words omitted are the act of the Court, who had power, 2 
Carth, 320. common law, to amend their own judgments before any ſtatute of 


amendments was made, in another Term; as for i 

in the Year Book (a), a precipy quod reddat was brought, and the 

defendants were effoined to tres Mich. which was adjourned to 

craflina Purificationis, when it ſhould have been to ac. Pur.; 

but it was amended: now the alteration of the gſſein in that caſe 

2. Mod. 316, was more than in this. So where a writ of error was brought 

417. | in the court of king's bench (5), upon a judgment in replevin fot 

Ae. 13% & the defendants, and an error afigned inthe entry of the judgmen 

. in which theſe words were omitted, that the plaintiff c ni/ capi 

2 ee a ITS - 

2. Mod. 112: © per breve ſuum, ſed fit in miſericordia pro falſe clamore,” and 

2- Lev. 22. that the defendants & eant inde fine die; but it was amended, and 

* 289. all theſe words were inſerted in another Term. So where ajudg- 

Comb. $6. 265. ment general was given againſt an executor, and it was not 

en de bonis teftatoris in manibus of the defendant adminiſtered, 

and yet that was amended in my Lord HALx's time (e); and 

: even in the very laſt Term in the common pleas ſeveral contin 
» ances were omitted, and upon great debate it was amended (d). 

Gamb, 393- Cura. This is amendable, if the Court had any thing to 

amend it by. EDGE IT 

given by them as to the It might have amended in 

the fame Term ; for though it is en on THE ROLL, yet the 

Court has power to amend any fault in a record during that Term 


wherein it was entered (e). 
(a) 4. Edw. 3. pl. 9. b. opinion, that it could not be amended, 
(6) 2. Mod. 316. becauſe it would be making a ben 


le) 2. Lev. 22. Carth. 267. judgment, and becauſe the motion came 

%) See 1. Salk, 177. Stiles, 339. toolate;z but Roxzxr, Jeſilee, thought 

62. 1. Com. Dig. © Amend- it might be amended, becauſe it was for 

% ment,” (I.). a juſt debt: but it was adjourned, 
(e Hott, Chief TFuſtice, was of 3. C. LA. Raym. 68, 


The 
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* The King againſt Clough and Others. Caſe 77. 


HE DEFENDANTS were indicted at the ſeſſions upon the ſtatute Tete. 
T I. & 2. Philip and Mary, c. 7. by which it is enacted, n, _ 
« That no perſon dwelling in the country out of a corporation or ſtatute creating 
« market-town ſhall ſell, or cauſe to be ſold, by retail, any woollen 2 ew offence not 
« cloth, linen cloth, baberdaſher wares, or mercery wares, in —_ * rel 
« any corporation or market-town, or the liberties thereof, rid by ww 
« except in open fairs, under the penalty of fix ſhillings and words. 

« eight pence for every offence, and the forfeiture of the wares 104. 47. 4. 
« ſold, or offered to be fold ; one moiety to the queen, the other — Eis. 5. 


« to the ſeizer or proſecutor, &c.” 9. Co. 118, 
The inditment ſet forth, that the defendants had fold earthen- 1 " oy 
ware in London, contra formam ſlatuti. Fitzy. $z, 84. 

| Stra. 12 56. 


But it was quaſhed upon a motion, becauſe the ſtatute does not 4. Com. Dig. 
give juſtices of peace any juriſdiction to proceed in this matter at 8%. 328. 
their /eſfions, for they are not ſo much as named in the act. 


The King againſt the Inhabitants of Wootton-Rivers. Caſe 78. 


1 of peace made an order for the removal of a poor The juſtices 
woman from one pariſh to another. - . n 

, 3 
The order recited, “ that upon complaint made to them, 4 C.-. C. 1a. 
but did not ſay, „ by the churchwardens or overſeers of the 1, Me 
« poor, &c.” complaint of the 


Exception being taken to the order, it was inſiſted at the bar, d drag an 


order made n 


Fusr, As to the order itſelf, that it is not neceſſary to ſet “ complaint,” 
forth, that the complaint was made © by the churchwardens, &c.“ omitting © of 
but where it is expreſsly alledged in the order, that the perfon tobe. Naar * 
removed * did endeavour to ſettle himſelf in a tenement under the; racy), N 
> Li rent of ten pounds (a), which was not mentioned in this 8. C. Holt, 510, 
order, but only that he was © likely to be chargeable, &c.:“ 8. C. 2. Salk. 
and if ſo, then any of the pariſhioners may complain. 29% * 


To which it was anſwered, and R £50LVED BY THE Cour, that C 3. Salk. 
the complaint muſt be made by the public officers of the pariſh, to ma Sett, & 
whom-the care of the poor is entrilſted by law, and without ſuch Rem. 18. 163. 
complaint the juſtices of peace have no power to remove the 8. C. i. Mod, 
perſon (6); for the reſt of the pariſh may be willing to keep him, 399 Eu 
Carth, 222; Foley, 267. 1. Burr, S. C. 24+ Andrews, 361. 2. Stra. 2152. 2. Burr. ac * — 


() Rex v. Graffham, Sett. & Rem. (b) Rex v. Hareby, Andr. 361. 
6. 2. Bott P. L. 764. pl. 688.-—-See But ſee Rex v. Forreſt, 3. Term Rep. a 
4% Rex v. South Martton, Stra. 189. 38. 2 
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rut Kin6 or may take ſecuritytof another pariſh to * indemnify them in 
2 denies from any charge which may ariſe by his poverty, wn 
Aas. they will have no reaſon to complain. 


n, turn. | 
cannot 


re- But ru Coun refolved, that as to the return, it is not mate. 
of the fal to ſupport this defect; for the order itſelf is THE Rxcony, 
and not the return of the certiorori, which cannot make a yoil 
order good, becauſe the juſtices of peace have executed their 
authority by aſſigning the order, and therefore ſhall not ſupport 
this defect by any uent matter. 


* 


ated. Nora, There was another exception to this order; vis. thi 


moval good, jt was not alledged that the perſon came to ſettle in a tenement 

thoagh not a under the yearly value of ten pounds. 3 

<p Ke * But THE Cova held the order to be notwith 

drt exception, for of late years it is expreſſed in or. 

ry pan, ders; and becauſe the practice had been fo, they thought fit u 
continue it. 

Comb. 339- | 


Stra. 142. 189. So it was quaſhed upon the firſt exception. 64 
393- 698. | 


Caſe 79. ' Pullen againſt Palmer. 
Trinity erm, 6. Will. 3. Roll 179. 


In reptevin, f IN REPLEVIN, the defendant avowed in his own right, ſetti 
the defendant ] forth, that the locus in quo was parcel . 
avow the taking ſuch a perſon was ſeiſed, who by bargain and ſale granted it to 
ee ue fey, thirteen perſons and their heirs j that they being ſeiſed thereof 
that he was granted the premiſes to thirteen more. Then he ſhewed, that four 
ſeiſed yenerally, of theſe thirteen were dead, and that nine were living, of whom he 
withoue ſtatintz was one z that there was rent in arrear, per quad idem (the 
of what eſtaie. defendant) in jure ſuo proprio bene advocat captionem, Cc. 

S. C. 3. Salk. The plaintiff replied, chat one of the nine ſurviving grantees 
$6 Cant. 328, Teleaſed the faid rent. SE 


S. C. 2. La. To this replication the defendant demurred, and the plaintif 


—_— z6ined in demurrer. 
8 Py The exceptions to the avowry were : 


. 298.  FinsT, The defendant ſets forth, that he was ſeiſed generally 
. e and does not fay of what eſtate, either in fee or for life (a), 
>. .d. 10% 11. (@) But now by 1 t. Gee. 2. c. 19. © the diſtreſs was m. de, enjoyed ti 
te «« All defendants in replevin may avow ** ſame un er a grant in demiſe, % 
. * or make conuſance generally, that the without ſetting forth the grant, it 
* phintitf in replevin, or other tenant © nure, d:miſe, or title, &c. Kc. 
** of the lands and tenements whereon 


SECONDLY 
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$£conDLY, That the eſtate was conveyed by bargain and ſale; Bantam andſals 
and it may be a queſtion, Whether this is a ucient 2 will raiſe @ uſe. - 
to raiſe an uſe ? | 1. Mod. 363. 
1. Co. $7. $. Co. The Co. Lit. 271, 1. Burr, 95. Sanders on Uſes and Fan 
9 8 N " . * I I ] 
Tr1RDLY, and laſtly (which was chiefly relied on), That he did If 3 
not ſever in the avawry ; for he ought to have avotoed in his own CO = 
right, and to have made cognizance as bailiff to the reſt; but , ger won 
having avowed generally, and made no cognizance as * bailiff (ever in avowry, 
to the other jointenants, the avowry cannot be good; for though or the avowane 
be may diſtrain for himſelf, yet he muſt do it as the law directs; Mot er in 
for his fellows jointenants muſt join in an avowry for damage pus ho. 
f:oſant, and much more for a rent: all the entries are ſo (a). aas as bailif 


to the reſt, 


To which it was anſwered, that this is but form, for the defendant 3. C. Aue, 71. 
had avowed for a rent, and had ſhewed the ſpecial matter ; and 
therefore his avowry is good: for if one jointenant make a diſtreſi ns — 
for the whole rent in arrear, and levy the whole, the taking is Comb. 32. 
good, for he is accountable to the reſt (h); and in this caſe the 347. 474- 
defendant has ſpecially ſhewed, that ſuch a rent was due to him, Cro. Eu. 530. 
nd to them, who being jointenants were ſeiſed, and ſo it is well 2 A. 
enough. A rent-charge was granted to the father and his beirs x5. vis. 
during his life, and the lives of his wife and two daughters z one 374. 
of them married the defendant, who avowed for the rent arrear 2. Lotw. 1211. 
before marriage due to him and his wife; which being affigned 3- Bc. Abr. 
for error, it was held (c) to be no more than form, becauſe 
the avowry being for rent arrear, to ſay that it was due to him and 2076 
ton but ſurpluſage (4) ; and that avowry was held good in 

e. 


Aijournatur (6). 


(a) Thompſon's Entries, 264. (4) 1. Roll. Abr. 318. 

(5)See Tooker's Caſe, 2. Co. 6. contra. (e) See 8. C. ante, 71. to 73. 
(c) Bowles v. Poore, Cro. Jac, 282. 

Wile v. Belleut, Cro. Jac. 442. 


— Th, ——_ 


The Company of Vintners againff Clerke. Caſe 80, 


aldere 
men of a freeman for refuſing to take upon himſelf the office of [iverymen of the ſaid city, 
NK reign of Edward the Sizth,—NoT x tothe 

in Tix VInTNcas to be a Company former Editions, = 

when they were incorporated but in the 


Vox. V. | | L | tam 
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Tres fam per nomen majeris cammunitat. ac civium civitat. Loxnos, 
2 — guom per namen major. communitatis civitatis LONDON. ; ac quod de 
2 pred. c.uibus a toto tempore ſupradicio fucr. et adbuc ſunt ſeperal, 
Crxexr. focictat. guild. et fraterritat. infra candem civitatem unde ſacietas 
| myſterit Vintarum in pred. civitat. LONDON à foto f e pred, 
incorporat. per nomen magiſtri cuſtod. ac. liberirum hominum ac 

colitat. myſlerii Vintarum civitat. Low DON fuit et «ft un. 1 

tam de et in pred. ſocietate Vintarum quam de et in omnibus aliis 
fectetatibus, guildis fro: fratern'tatibus 1 eandem ciuitatem ſunt et 

a foto tempore ſupradicto frerunt quidem homines ex iſlen. cives civitat, 

pred. ac liberi bemines earundem ſocictat. guild. five fraternitat, 

* [ 152 ] reſpeAive, VOCAT. livery-men, qui de tempore in tempus et a tate 
tempore fupraditto elefii fuerunt et eligi“ conſuever. per ſecietatem, 
ill, fraternitat. unde bj uſmedi homines liberi extiterunt u 
guilibet liber extitit reſpefive in liberatur. ANGLICE the livery, 

giuſdem ſocietat. guild. froe fraternitat. unde ipſe reſpectivꝭ fie ut 
prefertur liberi hamines, extiter. qui guidem homines et guilibet eorum 

reſpect ive fic elef7. exiflen. idonei et non habentet ſeu habens aliquam 
ratienabilem cau/am ſroe excuſation. in contrarium inde offictum fo 

. locum unius liberatur. AXNGLICE of a liveryman, ejuſdem ſecietat. 

guild, five fraternitat. reſpective in qua quilibet bujuſmedi liber hams 

elet, fuer. fore de liberatur. inde a tete tempere ſupradift. in | 
ſuſceperunt et ſuſcipere totaliter fuerunt ac debuerunt et debent ac 

officrum il. ac omnia officii five loci illius onera et expenſa & 
denariorum ſummas erga ſupportationem et in et pro bono publics 

et pro meliori regimine ejuſd:m ſacietat. a tote tempare fupraditte 

folverunt et ſelvere ſoliti fuer unt et debuerunt. Ft ulterius certifice 

quod infra civitat. pred. babetur et a toto Werd ſupradict cujus 
contrarium memoria hominum non exiflit habe quedam curia 

dom. regis nunc ct prædeceſſarum ſuerum regum et reginarum 

Angliæ de record. tent. ſeptimatim quolitet die Martis et qualibet 

: 10145 ceram majore et alder man nis civitat. pred. pro tempore 


8 i 


= 


Sa - 
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exiſlen in GUILDHALL ejuſdem civitatis ſcituat. in parochia SANCTI * 
ICHAELIs BASSISHAW in warda de BASSISHAW in qua quid. 
curia major et aldermanri civitat. fred. pro tempore exiſten. a tali 
tempore ſupraditt. traftaverunt regulaver. et orimaverunt et trattare 
regulare et erdinare uf; fuerunt it conſueverunt emnia ad pred. ſeparal. 
ſocietat. gui d. et fraternitat. civitat. præd. pro tempore ' exiflen. 
tangen. et ſpectan. vel quouiſmodo concernen. que coram eis dilat. 
fuerunt pro melicri regimine et ; ubernatiane inde in ſuppor tation. 
henoris et dignitatis ejuſdem cruitatis ; quodgue liberi homi nes exiſſen. 
cives civitat. LOXDON pred. qualibet ſocietate guild, ſtue fraternitate 
ciuitat. Lon Don prod. et cor. quilibet toto tempore ſupraditte 
Fuerunt et fore conſueuirunt et adbuc exiſtunt ſub reg imine 
gubernatione correctione et punitione præ fut. major. et alder manner. 
crvitat. pred. pro tempore exiſten. in curia pred, in forma tent. pro 
omnilus et ſingulis materiis per aliguem hujuſmodi liberum hominem 
fſecietat. pred. inde fact. ſeve fiert omiſ}. contra ſroe in prejudicium 
boni regiminis et gubernationis pred. fecietatis guild. ſibe fraternitat. 
civitat. pred. Et ulterius certifice quod infra ciuitat. pred. babetur et 
| ; 4 tots 
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4 tito tempere ſupradicto halebatur guædam al. conſuetuds infra civi- Tur 
tat pried. @ toto tempore ſupradid?, ufuut. et approbat.. quod fi ali- Conran o 
querimonia, ANGLICE complaint, Fact. fuit in ſcriptis vel are 2 
trnus pr ſat. major. et aide rmannis civitat. pred. pro tempore exiſten. CORE. 
in ® curia pred. fic ut prefertur coram eis ſecundum con ſuetudinem 
pred. tent. per magiſi rum ei eu/tod. alicujas focietatis civitat. pred. * | 153 } 
infra eandem civitatem frve per membra principalia alicujus focietat. 
cevitatis pred. infra eandem civitatem in qua non fuerunt magiſtri 
ſfroe cuſted. ſeu eorum- aliguis oflenden. quod aligua perſona exiftens' 
ves civit at. pred. at membrum ejuſdem ſocietatis eleftus et 'idoneus 
pro officio illo fuit per ſecietat. il. bberatur, —— unde 
ſe memorum extitit. ae reguiſit. fuit ad * locum unius 
& liberatur. quſdem ſocietatis ſuſcipien. ac ad onus officit froz: loct- 
Ilias ſubeun. et ſuſtinen. quoique bujuſmeds civis liber home ac 
nembrum huju modi focietat, abſue retionabil; cauſa frue excuſatione 
in contrar. inde fore de liberatur. bujuſmodi foctetatts offictum fue 
aum il. ſuſcipere ac onus e, ve laci illius ſubire et ſuſtinere 
recuſavit ac inde petiens remedium auxilium et juſtitiam euſdem = 
curte coram majore et ald. cjuſdem - crvitat. pro tempore exiſten.. fic ut 
jrefertur ſecundum con ſuetud nem præd. tent, in_premſſis verſus 
talem perſonam fic recuſantem ac ſuperinde talis 2 verſus quam 
bujuſmod! querimania fatt. fuit- exiflen. civis liber homo ac mem" 
brum hujuſmadi ſocietetis coram pre fat. majore et ald. civitat. pred. 
pro tempire exiflen. incuria pred. convent. exiſten. coram iiſdem ma- 
Jore et ald. in cadem curia præmiſſa copgneverit vel non dedixerit ſed 
monitus per eandem curiam ad ſeipſum conforman. in ea parte ad 
eficiam ſive lacum ii. ſuper ſe ſuſcipere ac onus officit frye loci illius 
ſubire et ſuflinere aperte voluntarie obſtinatt el contem ptuſè abſque 
alu cauſa five excuſatione quacunque in contrarium inde fore de 
Ibrratur. ejuſdem ſorietatis unde ipſe fic ut prefertur mambrum 
emſten, vel onus officn fe loci illius Jubire et ſuftinere' in eadem 
cavia recuſuyernt 5" tuac iidem major. et ald. civitat. LoxDOV pro 
temporg exiflen. in eadem curia tent. fecundum conſuetud.” per tatum 
tempus pred. ufitat. et approbat. bujuſmodi per ſomam fic recuſantem 
in priſe nam ſub cuſlodia vic. civitat. LONDON pro tempore exiflen. 
ant al, iar. ibidem mandaver. et commiſerunt ibidem ſub cuſlodia 
remanſur. et fore detent. quouſque tadem perſona que fic in priſona 
commuſſa fuit concetiret et declararet quod ipſe eum ſtue licum 
fred. inde ſuſciperet ac onus officit frue loct ſubiret et ſuſlineret vel 
liter hujuſmodl per ſona extra prijſonam et cuſtodiam præ fat. uice- 
comitls vel altt A. civitat. præd. per debitum legis curſum 
celiberaretur et exoneraret. ; que quidem ſeparal. conſuetudines ſupra 
mentionat. nec non omnia alia conſuetudines et libera ufſuagia, ANGLICE 
frank uſages, civitat.. pred. infra pred. civitat. uſitat. autoritate 
porliamentt Dow. R1iCHARDI nuper regis Anglie poſt Conqueſium 
/ecund} * tent. apud WesTM."m com. MID. anno regni ſui ſep- 6 [ 1584] 
tines tunc majori et communitat. civitat. pred. ratificat. et confirmat. | 
fuerunt. Et ulterius certifico quod ante adventum diti brevis de habeas 
en pus mihi in hac parte direct. ſciliect quarto die Funit anne regni 
dm, regis nume ſeptimo, Is AA CLERKE in brevi buic ſchedule 
anner. nominat. qui adtunc et diu antea ct continut poſtea hucuſque 
L 2 fuit 


== 


Hilary Term, 5. Will. 3. In B. R. 


m fuit et dabuc exiſtit. civis ciuitat. pred. ac liber homo et membrum 
Comnantr or præd. ſacictatis V INTARUM 4#n civitat. LONDON predict. 
— ſerietatem illam debito modo electus fuit in liberatura ejuſdim 
Gu. fecictatis .adtunc et adhuc exiften. idonews homo pro officio ills a: ad 
| efficcum frue lacum 77 Fe 1 222 

ox uſdem . factetatis in ipien. ac ad onus 7 lect illa: 
„ 3 ſecundum conſuetudinem ciuitatis pred. a tity 
tempore ſupradifto uſitat.-ct- approbat. in cadem ; unde idem Is AA. 

CLERKE adtunc notitiam babuit et ad officium illud ſuper ſe fuki- 

pien. requiſit. fuit quad facere pred. Isaac CLERKE adbuc penity 

recuſauis. Super quo peſlea et ante adventum pred. brevis de haber 

mibi in bac parte direct. ſcilicet die Martis tertis die Decen- 

brit anno regui didi dam. regis nunc ſeptimo fuædam querimenic, 

ANGLICE a complaint, fa#. fuit are tenus JOHANNI Houten 

mil. adtunc ef adbuc majori et tunc — pred. in curia pred. 

tune tent. coram prefat. majore et aid. civitat. pred. per quendam 
THoMaM rg LR magiflrum et guoſdam 2 — 
Wilson, Tnhouan FEILDER & JOHANNEM KNAPP, adtun 

cuftad. ſocietatis VINTARUM in civitate LONDON pred. oftend:n, 

quod pr ad. IsAAC CLERKE exiften. civis et liber homo civitati 

pred. ac membrum ſacietat. V INTARUM pred. in civitate Lon Don 

pred.. et idoneus homo pro officio pred. exiflen. eleclus fuit per ſocieia- 

tem illam in liberatura eguſdem ſectetatis et adtunc et diu anti 

idoneus humo exiflen. tam ad efieium quam ad onus ejuſdem- affici 

ſubeun. reguiſitus fuit ad officium ſive locum wnius de liberatura tuſ- 

dem fecitatis in ſe ſuſcipien. ac ad onus offictt feve loci illius /ubeun, 

et ſuſtinen. idem tamen Is AAc CLERKE civis et liber home avi- 

tat. præd. ac membrum ejuſdem ſocictatis obſque aligua, rationabil 

cauſa ſide excuſatione in contrarium inde fore de liberaturg ejuſdm 

rcretatrs et officium five locum illum in ſe ſuſcipere ac onus 24 6 

les illius ſubire ſeu juftinere penitus recuſavit ; ac proinde mag iſri u 

euflodes per gucrimoniam illam remedium auxilium et juſtitiam curia 

præd. coram majore et ald. prad. ſecundum com ſuetudinem pred. 

tent. in præmiſſis pred. verſus prefat. Is AA CLERKE pie 

rant. Ac ſuperinde præd. ISAAC CLERKE coram prefate majors 

et all. civit. pred. in curia pred. adtunc et ibid. ſecundum conſut- 

tudinem pred. coram majore ct ald. civitat. pred. tent. convent. 

dl * exiflen, ct perſonaliter comparen. coram iiſdem majore et ald. civitat, 
( 155] 2 in —— a pred. 2 videlicet quod ip. 
exiflen. civis et liber homo crvitatis pred. ac membrum ac liber home 

ſecietatis pred. ult. mentionai. 22 ac etiam idencus homo tam ad 

officium pred. quam ad onus officit illius ſubeun. elactus fuit per ſe- 

cietatem illam in liberatura ejuſdem ſocictatis et te fuit ad . 


cium froe locum unius de liberatura ejuſdem ſocietatis ſuſcipien. ac onui 
efficit five loci illius ſubeun. et ſuſtinen. ac pred. major et alder mann 
pred. electionem præ fat. Is AAc CEERKE ut præfer tur fact. appri- 
baverunt et alloca ver unt, idem tamen ISAAC CLERKE ctvis et lila 
bomo civitatis pred. ac liber homo et membrum ſecietatis illius et ids 
neus bomo ut præ fer tur exiſlen. officium frove locum illud in fe ſuſcipert 
ac onus officti fue loci illius ſubire et ſuſtinere recuſavit coram præſat. 
| | | majort 
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najore et aldermannis civitatis pred. in a curia predia. coram Tus 
edift. majore et ald. die et loco ultimo Eto tent. Super quo Comrany or 
pred. ISAAC CLERKE adtunc et ibidem in eadem curia per prefat. Vin Us. 
wajorem et aldermannos civitat. pred. ad ſe ipſum conforman. in Ci rank. 
1 parte ac ad officium fue locum illum in ſe ſuſcipien. ac ad onus 

ii froe loci illius n. et ſuſtinen. ſæpius in 4 curia ibidem 

menitus fuit ; pred. tamen Isaac CLERKE #on habens nec allegans 

aliquam cauſam ſroe excuſation. quamcunque in contrarium inde poſt 

pyuſmadi monitionem fibi in forma pred. fact. fore de liberatura 
ws octetatis e locum illum in faſcipere ac onus 


i froe lect illius ſubire ſeu ſuflinere in cadem curia ibidem adtunc 
eperte voluntarit obſtinate et contemptuoſe abſque aliqua cauſa ſive 
one quacungue in contrarium inde officium illud ſuſcipere 

ſe et onus mde ſubire adtunc et ibidem renuit et expreſſe 
recuſavit, per quod _ major et aldermanni civitatis LoxDoN 
pred. adtunc et ibidem in cadem curia ante adventum pred. brevis 
4 habeas corpus præfat. Isaacum CLERKE fic recuſantem per 
quddam warrantum in ſcriptis ſecundum conj. pred. in priſona ſub 


que idem IsAac CLERKE concetiret et declararet quod ipſe 
Mium frue locum pred. in fe ſuſcipere ac onus officii ſrve loci illius 
ſubiret et ſuſtineret vel aliter per debitum legis curſum deliberat. et 

exmerat, forets Et ulterius certifico quod pred. ISAAc CLERKE 

ad aliguod tempus hucuſque non conſentivit ſeu declaravit guad i 

idem date Cabins offiium frve locum pred. in ſe ſuſcipere 

onus officit frye lici illius ſubire et ſuſlinere voluit nec offictum et locum 

il, in ſe ſuſcepit nec onus officii ſtue loci il ius ſubivit ſeu ſuflinuit ; et 

ber g cauſa captionis et detentionts pred. ISAAC CLERKE in 

0 711 mea, quam una cum corpore pra fut. Is AAC CLERKE coram * [ 1560 
pred. JoHanngs Hol r mil. capital. juſticiar. pred. didti dem. ; 
regis nunc ad placita coram ipſo rege tenen. aſſign. ad tempus et lo- 

cum in brevi r be annex. detent, parat. habes una cum 

diflo brevi prout mibi per idem breve præcipitur. 


The Company of Vintners againſt Clerke. Caſe 81. 


[J*ON an habeas corpus directed to the keeper of NEWGATE It is a good cuſ- 
> he returned, That THE CiTY or LonDow is an ancient tom of Lede. 
city, and that the citizens and freemen thereof have, time out of ges of ach 
mind, been incorporated by the name of & mayor, commonalty, „ 1 guild: 
and citizens, &c.“ that there are ſeveral companies, guilds, and ſhould bechoſen 
s amongſt the ſaid citizens, of whom THE CoMPANY Of the bveryby 
OF VINTNERS is one; Which company was incorporated by the — — 
name of © maſter, warden, freemen, and commonalty of the rt of mayor 
and aldermen, on complaint, by a company, of a freeman, ſo choſen on the hvery, refuſing, after bei 
admoniſhed, to accept the office, may commit the perſon ſo refuting to the cuſtody of the 
or other officers of the city, until he ſhall conſent to take upon him the ſaid office. —S. C. Poſt. 309. 
8. C. 1, Salk. 349. 8. C. Holt, 430. 8. C. Comb. 41m. 8. C. 3. Salk. 92. $.C.12. Mod. 1r3. 
S. C. Com. 24. x, Mod, 10. 164. 4. Mod. 27, 28. 6. Mod. 123.177. Ray: 447- 1. Salk, 
341: 352. Ante, 104. Poſt, 438, 439. 2. Lev. 200. 2. Reb. 555. 1. Bac, Abr. 681. 
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Tux ( myſtery of vintners;” and that ſome freemen of that company 
D were always of the livery, and choſen by that company, wiz 
ſt ming. choſen and fit perſons for the ſaid office, did uſually hold 
Cizexs. the ſame, without ſome reaſonable excuſe to the contrary z that 
: there was a, court of record held in the ſaid city before the lord 
mayor and aldermen at Gui/dball twice in every week, where rules 
| and orders were made in all things relating to the feveral 

« ' nies for the better government of the city, and that the ſaid com- 
panies were under the correction of that court: that there is 
cuſtom in the ſaid city, that if any complaint be made to the 
mayor and aldermen of the ſaid court, by the maſter and wardens 
of any company, of à {ivery-man choſen, and refuſing to take the 
. office, being admoniſhed by that court to accept it ; then the 
mayor and aldermen have uſed to commit the perſon ſo refuſing to 
the cuſtody of THE SHERIFFS.oF LonDON, or any other officer, 
there to be detained until he ſhould conſent and declare that be 
would take upon him the faid office. Then he ſets forth, that 
_ theſe cuſtoms were confirmed by act of parliament ; and that be- 
fore the iſſuing forth of the ſaid writ, one Iſaac Clerke, being a 
citizen of Landon, and a freeman of THE COMPANY OF VINTNERs, 
was choſen of the livery, and required to take upon him the faid 
office, which he refuſed: thereupon complaint being made to the 
mayor, &c. by the maſter and wardens,of that — the ſaid 
0 Cler le was ſummoned to appear, &c. which he did, and refuſed to 
[ 157 ] . take upon bim the ſaid “ office, and, being admoniſhed by the 
court to conform, did till refuſe : that the mayor, &c. by @ war- 
rant in writing, did commit him to cuſtody, there to remain ati! 
« be Hall conſent and declare that he twill accept the ſaid” office 5" 

and that this was the cauſe of his taking and impriſonment. 


- TrOsSE WHO ARGUED ggainſt this return, (aid, that it conſiſt. 
ed of ſeveral facts, of which this court could not take any notice; 
but that none of theſe fats were contained in the warrant of 
commitment, and that no matter ought to be put in the return 
which the warrant itſeif does not lead unto. 


A commitment FirsT, That the return is void, both in ſub/Naxce and forn; 
by the court of and it is void in ferm for theſe reaſons: Bec auſe it is laid ſpecially, 
— 22 that the mayor and aldermen have a cuſtom to commit, till the 
dan of 3 freeman Offender {hall conſent and declare his willingneſs to take upon him 
of that city, for the office; but he did not ſet forth te whom he ſhould ſignify ſuch 
refuſing to take conſent : it being therefore uncertain to whom ſuch a declaration 
7 22 ſhould be made, it is void for that reaſon, eſpecially in this caſe, 
Ne and Where the liberty of the ſubject is concerned; which is fo much 


© conſent 

« +: an favoured by the law. - 

* accept the | et ain Þ 

4 ſaid office,” is To THIS FIRST EXCEPTION it was anſwered, that if the party 

| bad, declare his 5 1 to any perſon that he will accept the office, it 
ä is ſufficient ; for, upon ſuch a declaration of his mind, he may be 

brought betore the court and diſcharged from his impriſonment. 


Count. 
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Curxia. A commitment, © till he ſhall declare his conſent to Tar 
«accept the office,” is more than if he had been committed © till he Comranry or 
«ſhould actually conſent; therefore, though the court of aldermen Ie 
might commit him & until he ſhall conſent,” yet they may have no Crate. 
power to impriſon him © till he ſhould declare it.“ 

SECOND EXCEPTION, It is a void and impertinent cuſtom to Whether 
commit a man to priſon until he ſhall conſent and declare to = ina cor- 
« hold an office.” The mayor and aldermen may have a power poration to com- 


mit a freeman, 


becauſe the defendant would not declare he would do” it; and us n © mace 
when ſuch a declaration is made, then he is at in, and — W 
may break his word by refuſing to be of the livery, &c. 

might have impoſed a penalty to be levied by diſtreſs, but ought 

not to commit the offender ; and thus it was adjudged in Gerte“ 

Caſe (a) : the Town of St. Albans was incorporated by Edward 

the Sixth, and had power to make bye- laws; and THE TEAM being 

held there, the mayor, by the conſent of Clerke who was one of 

the burgeſſes of the town, &c. made an order for aſſeſſing every 

inhabitant to the charge of erecting, courts for the judges and 

ſuitors, and thoſe who refuſed to pay, to be impriſoned ; Clerke 

refuſed ; but it was adjudged, that the mayor could not juſtify his 

commitment by virtue of that order, becauſe he ought to have 

inflicted a pecuniary puniſhment, or he might have brought an 

action of debt upon the bye-law, made for the forfeiture of a par- 0 
ticular ſum (%. „ A cuſtom for the court of aldermen to * | 158 ] 
commit until the offender ſhould take the oath of alderman, was 
held good (c), becauſe it is a public office for the adminiſtration 
of juſtice, and for the government of the city, which are things 
of neceſſity ; but it does not appear, that the office of à livery- 
man is of any public concernment. There are but few authori- 
ties in the Books relating to this objection; ſome there are; as 
for inſtance : In an action of falſe impriſonment (d), the defen- 
dant juſtified under a cuffom in London, to commit a man for diſ- 
turbing the election of a warden of a company, and to continue him 
in cuſtody © until he would promiſe not to diſturb ſuch elections: 
and upon a demurrer to this plea, the plaintiff had judgment, 
So upon the return of a habeas corpus (e), the cauſe of impri- 
ſonment appeared to- be, for that he being choſen of the liver 
refuſed to ſerve, and it was not until he ſhould make an inſignifi- 
cant declaration of his conſent to hold the office; and yet, in that 


caſe, the impriſonment was adjudged to be illegal; for they might 


have fined the offender, and have brought an action of debt for 
the fine; but they could not commit for ſuch a refuſal. 


(a) 5. Co. 64. . 1. Jones; 163. | (e) March, 179. 7 
Moor, 41. 580. 8. Co. 127. (4) Stiles, 78. 84. 


(5) Winch, Ent. 252. (+) 1. Mod. 10. 
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Taz As to THE SECOND EXCEPTION, The illegality of the cuſtom 
Conran? er itfelf, to commit for refuſing to take upon him the office of livery. 
Yu * man, it was argued, that the cuſtoms of London are confirmed by 
Chin xx. Act of parliament, to which all people virtually give their conſent; 
, erefore a commitment by virtue of a cuſſlom thus confirmed, in 
order to enforce an obedience to it, is juſtifiable by the law of 
the land. The City of London have many cuftoms more unrea- 
ſonable than this is, and which likewiſe tend to reſtrain men of 
their liberty, and yet they are allowed, becauſe they co-operate 
with an act of parliament: as for inſtance: there is a cuſtom for 
a creditor to arreſt a debtor before the day of payment, in order to 
compel him to give better ſecurity for the debt. There is another 
cuſtom for a conſtable, upon ſuſpicion only of any ĩmmorality, to 
break open an houſe, to commit the offenders, which is ex- 
preſly contrary to law ; and yet ſuch cuſtoms, being the particular 
uſages of the city, are become /eges loci, and, being confirmed by 
act of parliament, are binding to the inhabitants. Then a com- 
mitment guouſgue may be good according as the fact is, unleſs it be 
in execution; and ſo was the commitment in A/derman Langhamn'; 
Caſe (a), until he ſhould take the oath of alderman, &c. Belides, 
the court of aldermen is a court of record; the judges ſend pro- 
hibitions to them (5). Now it appears upon the return, that the 
defendant valuntariꝭ, obflinatt, et contemptuoſt, refuſed to take upon 
him the {very of his company, and it is incident to a court of 
record to commit for a contempt. 


If the court of As to THE THIRD EXCEPTION, The gaoler has not ſet forth his 
algermen com- wARRANT in bæc verba, but only that per quoddam warrantum in 
mit a 2 ſcriptis ſecundem conſuetudinem, c. the defendant was committed: 
Edt. lar re. and this is introduced with a long ſtory, not pertinent to the com- 
fufing io take vp mitment itſelf, of which he has not ſet forth any cauſe. Now by the 
bis livery, be ſtatute 31. Car. 2. c. 2, commonly called THE HABEAS CORPUS 
gaoker, in mak. , ©. the Judges of either court in H#/e/lminfter may, upon appli- 
| ge cation made to them by the priſoner, and upon view of the copy 
muſt ſet {eu of the warrant of commitment, or upon oath made that it was de- 


« pur” (E. 3-), but to bring an action againſt the gaoler for a falſe return: there- 
2. Bl. Rep. 806. fore it ſeems neceſſary, that he ſhould return the whole tenour d 
THE WARRANT, that the Court may make a proper judgment of 

it; for otherwiſe by a return of the commitment generally the g 
*[ 159 J] makes himſelf a judge of the cauſe. * Neither does it lie in the 
5, power of the officer to mend the warrant of commitment, but he 
is to return it as it is, that the Court may judge of it; it is his 
own excuſe fox keeping the priſoner in cuſtody; and if the return 


a | . b) 8. Co. 21 ; 
1 | (5) 8. Co. 129, and 
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than the law allows. The whole warrant was returned i belPs 2 os 
Caſe (a) 3 and this is agreeable to law in other proceedings; for —_ 
if a man be bound to make a ſufficient releaſe to another, it is CAA 
not enough for him to ſay generally, that he executed a releaſe, 
but he muſt ſet it forth at large, that the Court may judge whether 

it is ſufficient or not. The HABEAS CORPUS ACT takes care, that a 

perſon who is bailed ſhall not be recommitred for the ſame offence, 

under the penalty of five hundred pounds to the party grieved, 

« any colourable pretence or variation in the warrant of commit- 

« mentnotwithſtanding.” From which it may reaſonably be inferred, 

that the makers of that law did intend the THE WARRANT ſhould 
be returned; otherwif® if the party ſhould be recommitted, how 

can it appear to be for the ſame cauſe for which he was in cuſtody 

before? Now it does not appear upon this return, but that THE 

WARRANT may be illegal, and the commitment not to be juſtified 

by law ; therefore it ought to be ſet forth at that the Court 

may judge of the legality of it. It is always ſo in the common 

caſes of orders made by juſtices of peace; for it may not appear 

in the order itſelf, that thoſe who ſigned it were juſtices of peace 

at that time; and though it ſhould bay the return of the 

certiorari to remove ſuch order, yet this Court would quaſh it (6). 


As to THIS THIRD EXCEPTION, viz. That the warrant is not 
returned in bac verba ; it was faid, that it is not neceſlary ; for 
though the law favours liberty, yet it favours likewiſe magiſtracy 
and proceedings in courts of juſtice, If the commitment had been 
by meſne 1 they it might be neceſſary to ſet out THE WAR» 
RANT at large; but when it is in a judicial way by a court of juſtice, 
it is not uſual to do it: as if a commitment be made by the court 
of king's bench and a habeas corpus be directed to THE MARSHAL, ' 
he never returns the warrant itſelf. Therefore this is not within THE N, For u 
HABEAS CORPUS ACT, for itisacommitmentinexecution by a court <22cludes thus, 
of record for a contempt of their authority, and in ſuch caſe the 223 
warrant itſelf is never returned. It is ſufficient to fay, that the « by dus courſe 
perſon was committed per mandatum domini cancellarii vel doming- of law ;” 
rum in concilis; and it is likewiſe ſufficient, as in this caſe, to ſet which is not 
forth, that it was per warrantum in ſcriptis ſecundum conſuetudinem f 
ciuitatis, Sc. At common law it was ſufficient to ſet forth the 
ſubſtance, and not the thing itſelf, which muſt be underſtood Rm. 446. 
where the officer did not take upon him to diſcloſe the whole fact; —_—_ **. 
but here he has returned the whole matter ; which if not true, it 
is at the peril of him who made the return, and the party grieved 
may have a remedy by action. IVE 

Cur1a. The warrant is always (et forth at large in a return 
made upon an extrajudicial commitment; but when a man is com- 
mitted by a court of record, there is no warrant at all; therefore 
the court of aldermen in this caſe cannot be intended to proceed 

(a) Ante, rg, © —* * Inhabitants of Wootton Rivers, ante 
(6) Sre the caſe df the King v. page 150. by, g To 
Judcialy, 


{ ax 
. 
1 
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Tit judicially, becauſe the commitment is per warrantum in ſerigyi, 
Ser or They are the proper judges of an excuſe made. by the defendant 
— why he will not take upon him the livery; and if they adjudge it 
2 inſu ci d int hi it, and he refuſe, it i 
Craxxt, inſuficient, and appoint him to accept it, uſe, it is 2 

contempt of their authority, for which they may commit him. 


On a cuſtom in TRE FOURTH EXCEPTION, and the molt inſiſted on, was, that 
« corpora”; in the return @ cuſtom was laid for the mayor, &c. to commit the 
o_ 7 offender & to the cuſtody of THE SHERIFFs of London, or other 
« don, or other ©. officer” and the gaoler had returned, that he was committed 
© officer,” a cuſtodie mea, when it does not appear that he was either sukRH 
commitment tO or gfficer at that time; ſo that more is put in the judgment than 
"The Keep®" of that is warranted by the cuſtom. It is likewiſe ſaid, that he wa 
oy Newgate 15 £ d 

bad; for the commited to priſon, but does not fay where. If he had returned, 
Coart will not that the priſoner was committed to Newgate, it might have been 
intend that the Hetter ; yet that would have been inſufhcient ; for though Newgate 
Lr of New- is the king's gaol, and admitting that the perſon to whom the de- 
7 ab ping _ fendant was committed was then keeper thereof, yet that does not 
We make him appear to be an officer of the city at that time. 


As to THIs FOURTH EXCEPTION, 15. That it is not returned, 
NT ET that THE KEEPER OF NEWGATE was an officer of the city; it 
was anſwered, that the return begins thus, « Ego Jacopus Fr, 
« cuſtos gaalæ dumini regis de NEWGATE, Fe and when he 
comes to the warrant, he ſets forth, that the defendant was committed 
to priſon © in cuftedia med; which can be intended of no other 
perſon than he who was at that time keeper of Newgate, who is 
well known to be an officer of the ſheriffs of Londen, for the Judges 
deliver that gaol every month. | 3 


Cum f. He is committed to THE KEEPER or NEWGATE, 
who may be an officer of the city, but not one attending the 
. - court ——f— ſo that it does not appear that he is a 
officer of that court to-receive him, and therefore not like a com- 
mitment by the court of king's bench to THE MARSHALL, who 
is a proper officer always attending that court; and fois the ſheriff, 
where the commitment is made by a Judge of eyer and terminer : 
neither does it appear that NEWGATS is in London; but if it did, 


di th he-ought to be commited to THE SHERIFFs, and not to THE 


KEEPER OF NEWGATE, though they might have taken him as 

. © their officer; but this Court cannot take notice that he is an officer 
to the ſheriffs, no more than they can what boroughs ſend burgeſſes 

© to parliament, As for inſtance ; by the ſtature 17. Car. 2. c. 2. 
ſ. 3. thoſe who preach in cenventicles ſhall not come, or be within 
five miles of a borough which ſends burgeſſes to parliament: a 
man was indicted upon this ſtatute for living in ſuch a borough; 
but it was quaſhed in this court, becauſe it was not averred, that 
the borough wherein the defendant lived did fend burgefles to 
parliament. Now certainly it is as well known to this Court, 
what boroughs ſend es to parliament, as that THE KEEPER 
or NEwoArz is an officer of THE SHERIFF of London. 


FirtH 
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Firru EXCEPTION. It is faid, he was committed guouſque A commitment 
cancetiret, which is void and inſenſible, there being no ſuch word. e n- 


ret is inſenũble 
Then as to THIS SIXTH EXCEPTION, viz. That the word and void. 
«© concetiret”? being inſenſible, it is therefore void; it was faid, that 
the following cc declararet” hath a certain ſignification, and 
is more comprehenſive than © conſentiret” if it had been right, be- 
cauſe a man may conſent to a thing, and never declare his conſent 
openly 3 but when he makes a ion thereof, he does both. 


And for the fourth &xception the return was held inſufficient, 
| | *[ 163] 
* The King ageinf Hall. Caſe 82. 


AN ORDER was made by two juſtices of peace, to remove a If an order of re. 
poor man from Redburne to the pariſh of St. Michael in St. cor pg 
Albans; and upon an appeal to the quarter ſeſſions, the order 3 
the two juſtices was uaſhed. Afterwards upon a certiorari art os kings 
brought, the ſeſſions order was quaſhed, and the firſt order was bench, the juſ- 
confirmed, fo that the poor man was now ſettled at St. Albans. But e may com- 
ol his own accord he returned to Redburne, and the juſtices con- 2 
ceived that they had not any power to ſend him to the houſe of the place from 
correction for returning as aforeſaid, becauſe they were of opinion whence he was 
that the firſt order was not before them, being removed by cer- , altho' 


Jo the was 

tiorari. | hed. 
Therefore a motion was made, that the Court would grant a Poſt. 209. 397. 

rule to enforce the execution of the former rule made in this caſe, 46. 

by which the ſeſſions order was quaſhed, and the order of the two Cen. 374- 


juſtices confirmed, + _ _ — 
But nE Couxr directed, that the juſtices ſhould have the f. H. 24. 


former-rule of Court ſhewed to them, and the order of che two 3. 


juſtices, and if they refuſed to puniſh the perſon afterwards, then 2. Bott, 
to move the Court upon an affidavit of the matter (a). . Term Rep, 


=) See 13. & 14. Car. 2. c. 12. ſ. 3-3 and 17. Geo. . c. 5. Mr. Coaft's Edit, | 
of Bott's Poor Laws, 2d vol. 792. 


The King againfl Paine. | _ Caſe 83. 


NFORMATION tried at THz RAR by a Br; againſt d enten 
1 one Samuel Paine, a miniſter there, — — 62h hi de- — — 
fendant was the compoſer, author, and publither, of a moſt ma- fore a magiſ- 
licious and wicked libel againſt the late QUuzexn Mary, which ute in an ex- 
was ſtyled “ Her Epitaph.“ | | —y 4 


ilb, C. E. 139. Cowp. 594.5 U 
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' becauſe they have power by a particular ſtatute to take ſuch exa- 


- 


2. Hawk. P. C. 
*. 46. L 36. 
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eee 


Paine wrote the libel, it being dictated to him by another. He 
afterwards put it into his ſtudy, and, by miſtake, delivered it to one 
Brereton inſtead of another paper, who tranſmitted a copy thereof, 
through ſeveral. bands, to the Mayor of Briſtol, which occaſioned 
the mayor to ſend for Brereton to examine him, which he did upon 
oath, but not in the preſence of Paine. The defendant Paine was 
afterwards examined by the mayor, and confeſſed, chat he wrote the 
libel, but that he did neither * compoſe or publiſh it, but only deli. 
vercd it, inſtead of another paper, to Brereton ; but it was proved, 
by his fervant, that he ſent him to his ſtudy for a writing, and that 
he not bringing the paper ſent for, the ſaid Paint fetched it himſelf, 
and being in a room only with Dr. Hoyle the libel was 
but he could not tell by whom; but he remembered the firſt verſe, 

The queſtion was, Whether his depoſitions taken before the 
mayor ſhould be given in evidence at this trial ? 1 

Tux COUNSEL for the defendant inſiſted, that it could not be 
done by law, becauſe Brereton being dead the defendant had loſt ll 
opportunity of croſs-examining him; that this caſe was not like an 
mtormation before a coroner, or an examination by juſtices of 
peace of perſons accuſed, and afterwards committed for” 


Y 


—— both of the fact and e to put "bo writ- 
and certify it at the next ral ivery (a). But 

fitions Pres — are 8 8 6 ka - Sed 
a'tivil* cauſe,* and much leſs in @ criminal caſe, (b). Before the 
making thoſe ſtatutes no fingle juſtice had power to take the 
information of witneſtes againſt criminals, neither could the conſer- 
vators at common law take ſuch depoſitions ;- they might remove 


or ſecure the diſturbers of the peace, and the juſtices ot peace now 


may prepare buſineſs for THE SESSIONS 3 but they have no juriſ- 


diction before the indictment found : but if at any time before the 
ſtatute they had taken fuch examinations, they were never given in 


evidence againſt the party. ; 
To which it was anſwered, that the ſtatute makes no difference 
in this caſe, for the power of a juſtice of peace to take examinations 


is not grounded upon it; for he might examine a criminal by 
virtue of his office, and the ftatute only enforces the execution of his 
. office by commanding him to take ſuch examinations ; ſo that if he 
had committed it to writing, and tranſmittcd it to the gaol delivery, 
it would have been given in evidence to convict the party; and the 
reaſon why ſuch an examination ſhall be read is not by virtue of any 


| fa) The flatutes "1. & 4 Phil. & cn affion; nnd criminal proſecitions 2s to 
, c 13. and the 2. & 3. Pri. & the evidence of papers. Attorney Gene- 


* GB, 44 8A » ral v. Le Merchant, 2. Term Rep. 201. 
{+) There is no difference between j.. 9 
00 ſatute- 


- 
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ſatute· law, but by the authority of the perſon before whom the 6ath Tun Kind 
ae and oath ſhould be falſe, the party might be in- re 
diQed for perjury. . . 


Tux CourT thereupon ſent the purſne Pudge to confer with * [ 16 ] 
the Juſtices of the Common Pleas ; who returning, THE CUT 158 
JusT1CE declared, that it was the opinion of both Courts that theſe 
depoſitions ſhould — given in evidence, the deſendant not 

ing preſent when they were taken before the mayor, and fo had 

Fen the quſionsaring upon the eite to prove th 
defendant, guilty were theſe : . 4 Fs rp 95 

Fnsr, Whether he was the author and compoſer of the 
libel ? . * * E 2 7 8 
| SzconDLY, Whether he was guilty of the publiſhing it? 


_— 
m : 


# 


publication of this paper; for he confeſſed that it was delivered by perſon who has a 
SzconDLY, As to his publiſhing it; if the evidence had come and reads it to a 
up to prove that he read it, that will not be a publication, and the Private friend in 
writing without the publiſhing is no crime. It is true, my Lozp — own houſe, 
Coxx fays (e, that where it ig maliciouſly repeated, or where a COPY of publiſhing N 
of it is SHE another, this will be a publication; but here is 
no proof that the defendant repeated it in the preſence of Br. Hoyle ; Mos 313: 
for non coflat but that the dafur might read it to'the parſon, eng 
Tux jury, upon conſideration of the whole matter, found a .* At.. 
ſpecial verdict, viz. that a certain perſon to them unknown did 1 Hut p ec; 
er er and repeat, the words contained in the libel, c. 23 f. 1 
which the t did write; and if that will make him guilty of pag 
com and making the libel, then they find him guilty, and as 
to the publication thereof they find him not guilty. . 
This verdi& was afterwards argued, that there was ſufficient 
matter found to make the defendant guilty ; for it is eſſential that a 
| libel ſhould be in writing. Words may make a malicious ſpeech, 
but it is writing which makes a libel ; and this with my 
Loxd Coke's definition of a libel, that it is ſcriptura defama- 
toria (c). This is the firſt time that it became a writing, and 4 166] 
therefore it differs from tranſcribing, for that muſt be of ſomething [ 16 
in being before; but in this caſe, when the defendant heard the 
words repeated he knew they were defamatory, and he could have 


(a) 2, Hawk. P. C. & 46. 1 5 (8) 5. Co. rs. (6) 5. Co. 125. 
0 
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Hob. 215. 


Pop. 239. 
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no other 
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purpoſe i writing it. but to perpetuate its memory 
he made {ca libel which was not fo before, - ; i966 


Ir Was ARGUED for the defendant, That there 2 ora, 


- things to be conſidered in this ve „via. the writing 
and the 'The defendant is acquined of — 
chat if the writing do not amount to the 


then he muſt be acquitted of the whole. Now 2 
is either a making or compoling K 
d be true, then a man cannot write any thing but he 
muſt be the author of it. The writing 


that writi 
if that 


may be ſome evidence to a 


that he did it with an intention to. publiſh it (a), but he is 
uitted of that; ſo that to make the defendant 12 
he muſt be found to be a contriver, or 2 


contriving 


it, which can never be by writing a copy. How far 


er Ts is ci a ref ak 


conſideration ; it is an offence, and by conſequence 
/ pops e a — Whether 
it to the party hams puniſhable by 


it is 
—— — ee en, 


is no publication to deliver a libel 


le, to tranſcribe it ; 
2 giving 
8 


that ſuch an action did 


to the defamed (b), which is eflential to make a man guilty 


ofit; it is an offence againſt the 


king, and tends to the 


3972. s bench 
information at the ſuit of THE ATTORNEY —— Nez 


the cenſors give in the Rooks {<h, why, on ation. ual not lie in 
ANDES becauſe the party intended to be defamed receives no 
-for he cannot be defamed where there is no publication of 
a, and the reaſon is the fame in this caſe, becauſe there was 
no.publication 3 eee A hain 
| as to write and immediately to burn the libel. 89 


tranſcribing a libel is 3 yet, as 


ger ber alibel,the it is laid in this information, and found by the verdict, the Court 
jury muſt find Cannot give judgment on it; for the jury have found it 


8 


or pub- 


that if writi is making and comps ſing, then find him 
but do 2 modo et forma, as us, as 191 in be ann: vo 
ſhould have found quo anime he did write it (d). 5 


(a) Lamb's Caſe, 9. Co. 60. 
(5) Dr. Wooton's Caſe, 12. Co. 
(e) Cro. Car. 325. 1. Vent. 31. 


7 enafted by the 432. Ga. 3. ©. 60: © That 
on every. trial of an indictment or 
< information for the making or publiſh. 


(d) It has been frequently determined, 
that the only queſtions, on the trial of an 


indictment or information for a libel, for 


the confideration of a jury are, the fat of 
publiſhing and the truth of the immuendoer, 
and that whether the matter be or be not a 
Ebel is a queſtion of law for the conſidera- 
tion of the Court, Rex » Withers, 
3-. Term Rep. 423. But doubts having 
ariſen whether it was not competent for 
the jury on act guilty pleaded to give their 
verdict on the whole matter in iſſue, it is 


r e 


ral verdict of guilty guilty upon 
<© the whole NY nn os 

* not be required or directed by the 
judge to find the defendant guilty 
« merely on the proof of publicajier, nd 
« of the ſenſe aſcribed to the words of the 
„ libel : but it is that the 


. 


CunRlA-· 
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+ Cux1a. The making a libel is an offence, though never pub- Tzz King 

ſhed ; and if one dictate, and another write, — are ile 5 "againſt 
ing it. To what purpoſe ſhould any one write, or copy after 

another, but to ſhew his approbation of the contents of the libel, 1. Salk. 419. 
and the better to enable him to keep it in his memory, that he may 46. 
repeat it to others. Now though the bare reading a libel may not dares os 
de a crime, becauſe a man may be ſurpriſed, and not unde 1. Mod. 58. 
what he is about to read, yet when one takes it from another, Hard. . 
and hears it ſpoken before he writes it, this cannot be by ſurprize, 2. Co. 33 
becauſe he has time to exerciſe his thoughts before he writes what 13+ 2 
he hears read; fo that it is not a libel by repeating, but by writing — ; 
it. It does not appear upon the evidence, that this libel was ever 2. Bl. Rep. 1037. 
written before; ſo that the defendant muſt be uilty of the making 4 Com. Dig. on 
it, by firft reducing it into writing, 8 he might not « Libel” (R. 1. ). 
compoſe it. It is true, the delivering it by miſtake is no publica- 1 f f. & 
tion; and if there was no other evidence againſt him but his own Fink a. * 
confeflion, the whole muſt be taken, and not ſo much of it as would CATS 
ſerve to convict him. But when he ſent his ſervant to his ſtudy 
for a paper, when he did not approve of the paper brought by the 
ſervant, but fetched another, it is not material whether it was read 
by Dr. Hoyle or not; for if that was the libel, and read by either, 
it is a publication. If one t and another write à libel, and a 1. Hale P. c. 
third approve what is wrote, they are all makers of it; for all per- ++; 80 
ſons who concur, and ſhew their aſſent or approbation to do an un- fa 
lawful act, are guilty : ſo that murdering a man's reputation by a 12885 
ſcandalous libel may be compared to murdering his perſon ; for if 
ſereral are aſſiſting and encouraging a man in the act, though the 
ſtroke was given by one, yet all are guilty of homicide. 


King againff Sharp and Another. +> Caſe 84. 
CIRE FACIAS A THE BAIL : to-which the defend- ro a ore fa 
J ants pleaded in bar, that the principal died before the day of the n toll 
retura of the capias ad ſatisfaciendum againſt him; which might be 724 that the 
the alias capias, for he does not ſay, & ante return. alicujus e d 
| _ turn of nt 


« & capias, Sc.“ 4 


And upon a ſpecial demurrer to this plea, and this * matter — I 
3 for cauſe, for be may tic bete the return of the bad. OE 
Ce ny whereas the condition was proven A 8. ©. 3. Salk, 


capias 5 | 


r 3 which- r. Vent. 253. 
4 6. Mod. 142. 
721 8. Mod. 31. 
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Caſe 85. Hlaines againf Jeſcott. 


r PROmETrIO N to the eccleſiaſtical court on a ſuit therg 
wavy Me: Of againſt a man for marrying his ſiſter's baſtard daughter. 


— ſuch . This marriage is not prohibited 
daughter be d- by any law ; it is not within any of the Levitical degrees, and ſuch 
legitnmote. only are under the cognizance of the ſpiritual court ; for if 3 


$.C.Comb. 356. be not under ſome of thoſe prohibitions, it is not to be 
13 i by TL eos Wn I by y the 32. Hen. 8. 

+ c. 38. © chat all marriages contrated by lawful perſons ſhall not be 
& . <diflolved;” and ſuch are all thoſe who are not prohibited by God' 


Inſt. 683. law. Now this marriage is not prohibited by God's law, which 
* — e! ven to THE HEBREWs, under 


2. Veit. 9. the Mofaick law there are ſix degrees of 
e ound dv of affinity, expreſſly forbidden. 
271 


Skin. 37. IN CONSANGUINITY, IN AFFINITY, 

x. Com. Dig A man muſt not marry, A man muff not marry, 
Fanz 4B.4.). 1. His father's fiſter. . His uncle's wife... 
——_— 1 daughte: 
$73- mother's ſiſter. | 3- His s wife's 
DEL. . His Her : +-His brother's wiſe. | 

Gs, His own daughter. 5. His wife's ſiſter. 
— T The Sgt f bis an 6. His ſon's wife, or his wiſe's 


Stra. 1162. daughter. daughter. 
: 8 . The daughter of hs wiſ' 


*[,2694 * But a fiſter's baſtard is not mentioned amongſt diy of theſe 
degrees. It is true, the Levitical law forbids a man to approach 
. toany near of kin to uncover their nakedneſs ; but that can never 
be intended of @ ba ard, becauſe he is of kin to no perſon whatſs- 
* ever; he is not as @ child in our law, neither is he of 
| ...e choke te NIE: 
3 grantor; be is qua us filius therefore ĩt is not a principal 
ahallenge to him ancai wg Bug xe Pancake is of kin to 
* either party, becauſe he cannot be of kin to any: 2 
either in a real or perſonal action, he cannot alledge 
ame which is common, and e upon him, bet it mud be by fark 
is common, and be aſſumed by any other per- 
ſon (a). It is alſo true bythe cigfneenth canon of THE 8 
that a man who married his fifter's daughter clericus non Pep eft ofſe 
which is all the puniſhment that THE CHURCH in thoſe 
inflict on the perſon ſo married. They had no juriftiftion of power 
of divorce, even in caſes of inceſtuous marriages, and therefore 
could not enter into any examination of the cauſe. But when the 
were ſeparated, it was by the authority of the laws to which 
| hey wer were locally ſubject ; and therefore it may be a queſtion 


«) 6. Co. 6 
(«) bY What 
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Hilary Term, 5. Will. 3. In B. R. 
What power the ſpiritual court has to proceed in this mat- Hunze 


ter? But it being a juriſdiction which has often been allowed; 
it was not diſputed now, only a ptohibition was prayed upon the Jr. 
whole matter. : | 


E contra. The plaintiff comes too late for a prohibition, for he 
has anſwered all 2 in CC — — 
appeared upon proof, that the very baptized the baſtard 
922d her 10 the pail; and id not aggravate the offence 
to him before marriage; but he perſiſted in his refolution.— 
Now as to the Zevitical law, it exprefily prohibits that ad proximum 
ſanguinis ui non accedat; and at the time when this law was 
eftabliſhed there was no difference THE I8RAELITES 
* — — and 
therefore a was proximus ſanguinis among 1 
who were the beſt expolitors of that law to whom it was Ef 

; and all the commentators upon this law do allow the 
unlawful iſſue to be incapable of inheriting. But though the 
marriage of the uncle with the- niece is not forbidden by the 
Levitical law (a), yet that of the nephew with the aunt, either by 
the father or s ſide, is prohibited ; and ® ſo by conſequence ® [ 170 ] 
the other muſt be ſo too, becauſe it falls under the ſame degree of 
kindred with that which is forbidden by name. It is prohibited 
dy the Levitical law for a man to marry his fiſter's daughter ; and 
it is no objection to ſay, that a baſtard is not a ter ; for though 
the is deprived of ſeveral privileges by particular Jaws, yet if there 
be any morality inthat law (which cannot be denied), it is morally as 
unlawful to marry a baſtard as one born in lawful wedlock : and it 
is ſo alſo in nature, for the Levitical law was grounded upon a 
natural as well as a politick reaſon, to enlarge their kindred and 
unite their families, for there are natural as well as legal kindred ; 
and if this ſhall not be expounded to fall under the prohibition 
that a man ad proximum ſanguinis non accedat, then a mother may 
marry her d fon. | 


Tus Cour inclined not to grant a probibition ; 
Sed adjournatur. | 8 
(a) 2. Inſt. 683. 


Huſſey againft Jacob. Caſe 85. 


nos LAN HUSSEY complains of Alexander Declaration on a 
to wit. Jacob, in cuſtody of the marſhal of the Mar- bill of exchange 
hajea of the lord the king, being before the king himſelf, for that, galt the ac- 
to wit, that whereas the city of {onduia this kingdom of England hon e wal 
15, and from time whereof the memory of man is not to the contrary chants. 

bath been, an ancient city; and alſo whereas the town of Hereford "BY 
in this kingdom of England is, and for all the time aboveſaid 3 

been, an ancient town; and alſo whereas there is had and exiſteth, 8. C. Ray. Ent 

Vol. V. M and 92. 


ay 


Icon. 
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and for all the time aboveſaid there was had and hath been, acertain 
ancient and laudable cuſtom uſed and pp roved amongſt merchant, 
and other perſons uſing commerce, ref ing in Hereford Wc 
and merchants and other perſons uſing commerce dwelling in 
London aforeſaid, that is to ſay, that if any merchant or other perſon 
reſiding in Hereford aforefaid ſhould make any biil of ex 
according to the cuſtorn of merchants, and direct the fame bill of 
exchange to another perſon uſing commerce dwelling in Londen 
aforeſaid, and by the ſame bill requeſt the fame merchant or other 
uſing commerce refiding in London aforefaid, in ſuch 
ill of exc named, to whom. the fame bill of exchange ſhouid 
be ſo directed, to pay any ſum of money in ſuch bill of exchange 
mentioned to any other merchant or 2 in the ſame bil 
of exchange at any time in ſuch bill of exchange ſpecified, and that 
if ſuch merchant or other perſon dwelling at London aforchaid, 
to whom any ſuch bill — hath been fo — 


Amn fuch bill ds — MI 


the faid — according to 


ording to the cuſtom of merchants, as well ſuch merchant, or 
— perſon to whom ſuch bill of exchange hath been ſo 
hath been chargeable by ſuch acceptance, and for all the time 
aforeſaid hath been accuſtomed to be chargeable to pay ſuch ſum of 
money in fuch bill of exci mentioned, to ſuch merchant or 
other perſon in fuch bill of exc named, at the day or time in 
ſuch bill of exchange appointed for the payment thereof, according 
to the tenor and effect of ſuch bill of exchange. And whereas the 
right honourable the Lord Chandois, on the 21 day of October, 
= the year of Our Lord 1693, being at Her eferd aforeſaid, and 
„ ——_—_— commerce, that is ou at Lon — in the pariſh of 
1 — in the ward of Cheape, made his 
firſt bill of exc g date the fame day 
directed the fame ble exch — * to the aforeſaid TS 
then reſiding and dwelling and uſing commerce at London atore- 
ſaid, in the pariſh and ward aforeſaid ; and by the ſame bill of 
exchange the aforeſaid Lord Chandis requeſted the aforeſaid 
Alexander Facob to pay within a month after fight of his firſt bill of 
exchange the ſum of one hundred and twenty pieces of gold, calle 
ge to the aforeſaid V illiam Huſſey, by the name of Captain 
uſſey, the aforeſaid Lord Chandois and William Huſſey then and 
there uſing commerce; and the faid William afterwards, on the 
28th day of the ſame month of October, in the year aboveſaid, at 
Landon aforeſaid, in the pariſh and ward aforeſaid, did ſhew the (aid 
bill of exc to him the ſaid Alexander, and then and there 


-requeſted the faid Alexander to accept the faid bill of exchange, 


nike? w to him the faid /7U;am the faid one hundred and twe 
pieces of gold, called guineas, according to the tenor of the 
aforeſaid, and thereupon the faid Alexander then and there upon 
fight thereof — the ſaid bill of exchange, according to the 
cuſtom of merchants aforeſaid, by reaſon of ich ſaid acceptance 
of the faid bill of exchange, ut reaſon of the premiſes, he, the 
t cuſtom aforeſaid fo uſed r 


approv 
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Hilary Term, 5. Will. 4. In B. R. 
»wproved as aforeſaid, became chargeable to pay to the aforeſaid 
akon the ſaid one hundred and twenty pieces of gold in the ſaid 
bill of exchange mentioned, according to the form and effect of 
the faid bill; and the aforeſaid Mexander afterwards, to wit, the 
day and year laſt mentioned, at Landon aforeſaid, at the pariſh and 
ward aforeſaid, in conſideration of the premiſes aforeſaid aſſumę 
upon himſelf, and tothe faid Milliam then and there faithfully pro- 
miſed, that he the faid Alexander the faid one hundred and 
pieces of gold, called guineas, in the faid bill of exchange menti 
would well and faithfully pay and fatisfy to the fad William, 
according to the form and effect of the ſaid bill of exchan 
And alſo whereas the aforeſaid Alexander afterwards, on the firſt day 
of December, in the year of Our Lord 1693, at London aforeſaid, in the 


Hr ss 
2 
Jacos. 


*[172] 


* 


pariſh and ward aforeſaid, was ĩindebted to the ſaid 1/727;am in other Lau 4 
one hundred and twenty pieces of gold, called guineas, of the value i for mo, 


of one hundred and thirty-two pounds of lawful money of England, 
for ſo much money by him tha ſaid Miiliam for the faid Mexander, 
at the ſpecial inſtance and requeſt of him the faid Alexander, 
before that time paid, laid out, and diſburſed ; and being thereof fo 
indebted, the aforeſaid Alexander, in conſideration thereof, aſſumed 

himſelf, and to the faid William then and there faithfully 
promiſed, that he the faid Alexander would well and faithfully 
pay and ſatisfy to him the ſaid William the ſaid one hundred and 
twenty pieces of gold, called guineas, of the value of the one hun- 
dred and thirty-two pounds laſt mentioned, when he ſhould be 


ney Nd out. 


thereunto requeſted. And alſo wher-as the faid Alexander after- The like for mo- 
wards, to wit, on the faid firſt day of December, in the year laſt **Y lent. 


aboveſaid, at London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid Milliam in other one hundred and thirty- 
two pounds of lawful money of England, for ſo much money by the 
faid William to the faid Alexander, at the ſpecial inftance and 
requeſt of him the faid Alexander, before that time lent and ad- 
vanced ; and being fo indebted, the ſaid Alexander, in conſideration 
thereof, aſſumed upon himſelf, and to the ſaid William then and 
there faithfully promiſed that he the ſaid Alexander would well and 
faithfully pay and fatisfy to the faid William the faid one hundred 
and thirty-two pounds laſt mentioned, when he ſhould thereunto be 


required. And alſo whereas the faid Alexander afterwards, to wit, on The like for md 


William in other one hundred and twenty pieces of gold, called 
—— of the value of one hundred and thirty-two pounds of like 
money of England, for the like ſum of money by the ſaid 
Alexander for the ſaid William, and to the uſe of him the faid 
Villiam before chat time had and received; and being thereof fo 
indebted, the ſaid Ae runder, in conſideration thereof, aſſumed upon 
himſelf, and to the faid William then and there faithfully promiſed 
that he the ſaid Alexander would well and faithfully pay and ny 
tothe faid Miliam the ſaid one hundred and twenty pieces of gol 
called gui neas, laſt mentioned, ITY he ſhbald'be theretorequettad 
2 


gg nevertheleſs 


the faid firſt day of December, in the year laſt abovefaid, at London ney had and re- 


aforeſaid, in the pariſh and ward aforeſaid, was indebted to the ſaid dee 


ved to the 
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Hesse nevertheleſs the faid AHexander, not at all ding his ſaid ſervers 

2 promiſes and undertakings in form aforeſaid made, but contriving 

Feen. and * pris intending craftily and ſubtilly to deceive and 

defraud the faid Milliam in this behalf, hath not paid to the (aid 

Milliam the ſaid one hundred and twenty pieces of gold, called 

Breach of the guineas, in the ſaid firſt promiſe abovementioned, at a month after 

fuſt proauſe. ht of the ſaid bill of exchange abovementioned, or the ſaid ſeveral 

And of the other ſums of money in the ſaid ſecond, third, and fourth promiſes, 

three promiſcs. although to pay the ſaid ſeveral ſums of money in the ſaid ſecond, 

third, and fourth promiſes abovementioned, to him the faid Milliam, 

the faid Alexander afterwards, to wit, on the tenth day of Apri, 

in the year of Our Lord 1694, and often afterwards, at Londin 

aforeſaid, in the pariſh and ward aforeſaid, was 8 by the ſaid 

®* [ 1753 ] Fillion, but hath hitherto wholly refuſed, and yet doth refule 

to pay the ſame to him, whereupon the ſaid Milliam faith that he is 

injured, and hath damage to the value of four hundred pounds, 

Iniparknce. and thereupon he brings ſuit, &c. And now here at this day, to 

wit, Friday next after the morrow of the Holy Trinity, in this 

fame Term, until which day the ſaid Alexander had leave to imparl 

to the ſaid bill, and then to anſwer before the lord the king at 

Weftminſter, come as well the faid William by his faid attorney 

Generat ifue to às the ſaid Alexander by Vincent Skynes his attorney; and the fad 

the ſecond,third, Alexander defends the force and injury when, &c. and as to the 

and fourth ſecond, third, and fourth promiſes undertakings in the ſaid 

— declaration Kab the faid Alexander faith, that he did 

not aſſume upon himſelf in manner and form. as the ſaid Millan 

above complains —_— and of this he puts himſelf upon the 

Plea as to the country, and the faid William thereof likewiſe : and as to the {aid 

firft court. firſt promiſe and 3 the faid declaration above- 

mentioned, the faid Alexander faith, that he, by virtue of the faid 

bill of ex e in the firſt promiſe. and undertaking above- 

mentioned by him as aforeſaid made, ought not to be 

Prer-flards that becauſe proteſting that the faid Lord Chandois at the ſaid time of 

E Ca making the faid bill of exchange, or at any time afterwards, was 

8 not a perſon uſing commerce; ing alſo, that the ſaid Millian, 

: at the faid time of making the ſaid bill of ex was not a per- 

— _ —— uſing commerce, as the faid William by his faid declaration 

hint was above ſuppoſes ; nevertheleſs the ſaid Alexander for plea faith 

| that after the twenty-ninth day of September, in the year of Our 

oe Fate 14. Lord 1664, and before the making the faid bill of ex e, to 
3 wit, on the twenty-firſt day of Oclober, in the year of Our 

that the bill was 1025 aboveſaid, at London aforeſaid, in the pariſh and ward afore- 

gven for money ſaid, the faid Lord Chandois and William played between themſelves 

Joſt at hazard by with dice at a certain game called hazard, and that the fad 

Ae Lend Chandois then and there at that at one time and at one 

Fame meeting, loſt to the ſaid William the abovementioned ſum f 

2 the ſaid Lor 

id, he the ſaid Lord Chandeis afterwards, to wit, on the fad 


, . 


e gold, 
„If yment of the ſaid hundred and pieces 
of gold loſt by { Chandvis to the faid jam 25 
aforeſaid, he 
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twenty-firſt day of October, in the of Our Lord r693 abovefaid, Herr 
— and ward aforeſaid, ireQed his firſt bill 5 exchange 1 
to the faid Alexander, and by the fame bill of exchange the ſaid I. 
Lord Chandois requeſted him the faid Alexander to pay at a month 

after ſight of the ſaid bill of exchange the ſaid ſum of one hundred 

and twenty pieces of gold, called guineas, to the ſaid William; 

and afterwards, to wit, on the ſaid twenty-:ighth day of October, 

inthe year laſt aboveſaid, upon fight of the ſaid firſt bill of exchange, 

he, the ſaid Alexander, at London aforeſaid, in the pariſh and ward 

es Ee — faid bill of ex er] the payment of the 

faid one twenty pieces of and aſſumed * 

himſelf, as the ſaid Milliam by the St aforefaid — x [174] 
ſuppoſed ; by reaſon of which premiſes, and by farce of the ſtatute 

in that caſe made and provided, the ſaid firft bill of exchange by him 

the ſaid Alexander as aforeſaid accepted, and the acceptance thereof, 

and the promiſe and undertaking of him the ſaid Alexander, by him 

the ſaid Alexander as aforeſaid made, became and were, and now are, 

void and of no force in law; and this he is read to verify ; where- 

fore he prays judgment, if he by virtue of the bill of exchange afore- 

ſeid by the aforeſaid Lord Chandars, againſt the form of the ſtatute 

coreGid as aforeſaid given andmade, and by him the faid Ae rander | kn? 
in form aforeſaid accepted, ought to be charged, &c. And the aid Demurrer. 
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are good and ſufficient in law to bar him the faid Milliam from 

having his faid action thereof againſt him the faid Alexander; which 

laid plea, and the matter in the fame contained, he the ſaid Alexander 

3 and prove, as the court, &c. And becauſe the 

hid William hath not anſwered to that plea, nor hitherto in any 

n as ad 
M3 
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Hrezzr and that the ſaid Milliam may be barred from — — his ſaid actiog 
* thereof againſt him the faid Alexander, as to the ſaid firſt promiſe 
Nees. and undertaking, &c. But becauſe the court of the faid lord the 
king now here is not yet adviſed of their judgment to be givenofand 

upon the premiſes, day — is given to the parties aforefaid 

; before the lord the king at wer, until ——— next after 
„to hear cheir judgment of and concerning the premiſes, 
vue awarded for that the court of the ſaid lord the king is not yet, &c. And ax 
as well to try the well to try the iffue aforeſaid, between the parties aforeſaid, aboye 
22222 joined by the country to be tried, as to inquire what damages the 


195 faid iam Huſſey hath ſuſtained by occaſion of the premiſes 


for planuff cn aforeſaid, whereupon the parties aforeſaid have put themſelves upon 
the demurrer. the Judgment of the court, if judgment thereupon ſhall ha to 
*[1 ] be given for the faid William againſt the ſaid Alexander Facts, 
: 15 J jet a jury thereupon come before the lord the king at M minſter 
at the ſaid day, and who neither, &c. to take cognizance, &c, 
becauſe as well, Ke. The fame day is given to the parties afore. 

— be Nr | 


Caſe 86. Huſſey painft Jacob. 


' To an a THIS was an action on the cafe brought upon @ bill of exchang: 
brought” by "the againft the acceptor, wherein the plaintiff ſets forth, that the 
payee againit un bill was drawn by my Lord Chandeir upon the defendant, for the 
pes _ ent of one hundred and twenty guineas to the plaintiff. 
exchange for Pa | 
120l. A PLEA he ſets forth the cuſtom” of” mercnants, and that both the 
that the drawer dratrer, the plaintiff, and the acceptor, were perſons uſing trade 
and the lauf and merchandizing, and that the defendant had not paid the 
played at na- Kc. | J Ma fy 7 
ZARD ; that tb. money, | | 4 
n The defendant, by PROTESTATION, ſays, that neither my Lord 
meeting the lad (handais or the iff were perſons uling merchandize at the 
12ol. ; and that time when the bill of exchange was drawn, or at any time after- 
the bill was wards. I ben he pleads, thatafter the making the ſtatute 16. Car. 2. 


drawn and gc- c. 7, of Gaming, and before the ſaid bill was given, my; Lord 


Seed as fe (24 andois and the plaintiff did play at dice, og called HAZARD ; 
id loſe 


—— and that my lord at one time ande meeting one hundred and 
that by 16. Car twenty guineas to the plaintiff ; and that, for ſecuring the payment 


2. C. 7. all ſecu- thereof, he did draw the bill of exchange upon the defendant, who 
rities whaticever accepted the fame ; and that, by virtue of the ſaid ſtatute. 16. Car. a. 
. —— RS 
time upon tick, The plaintiff demurred ſpecially, and ſhewed for cauſe, that this 
— plea amounts to the genera! iſſue, and no more. p 


doe notamount * The defendant joined in demurrer. 


to the genera! if- 
e; andthede- For the better underſtanding this caſe it my 5 pg ts, 
— re that ſome part of the ſtatute 16. Car. 2. c. 7, enacts, © ifany 


evidence under that iſſue, or to plead it ſpecially, —Sec Stra. 1155. S. C. 1. Salk. 344. S. C. Carth. 356. 

S. C. Holt, 328. S. C. 12. Mod. 96. 8. C. Com. 4. S. C. 1. Ld. Riy. 87. S. C. 3. Id. Ray. 136. 

Ante, 4. Pcft. 351. 2. Mod. 54 4 Mod. 409. 1. Lutw. 484. Stra. 1155; 1249. 4 Com. Dy. 

6 Juſtice of Peace (B. 42.). 4. Bac, Abr. 65. 2. Burr, 100. 3. Bl. Rep. 245. 2. Penn 
: F 2 
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« perſon ſhall play other than for ready money, and ſhall lole above Hes 
4 one hundred pounds at one time upon ticket gr credit, the loſer. 48 
« ſhall not be bound to pay it; but the contract for the fame, Hees. 
« and all judgments, &c. and other acts and deeds, and ſecurities 
« whatſoever for ſuch money, ſhall be void,” . 


Thoſe who argued againſt this plea faid, f . 
Fust, That the ſtatute of Gaming cannot be pleaded to this 


ation, becauſe it is no aner to the cu/fom of merchants ; ſo that, 
the declaration is true notwithſtanding this plea. 


* SECONDLY, It is not alledged that the money was loſt upon + 
ticket or credit, or that it was not paid down at that time when it L 176 ] 
was loſt ; for in ſuch caſes only the contracts are void. Now by 1 2 
this way of pleading the defendant has not ſo much as brought. 
himſelf within the purview of the ſtatute, which was made Pires | 
deceitful; diſorderly, and exceſſive gaming, and therefore ſhall not 
tave the benefit of the conſequential part of the law, which is the 
avoidance of the contract. But this ſtatute. does not hinder the 
plaintiff from, his action, becauſe he being a third perſon, and not, 
concerned in the gaming, may promiſe "x 8 of the money- 
upon A good conſideration. As if a man loſe above a hundred 
pounds at one ſitting, and give judgment for the payment, and a. 
third perſon promiles the winner, in conſidsration he will not 
take out execution within a year, that he will pay the money, 
this is a good promiſe, and will bind him, becauſe it may have a, 
reaſonable beginning ; for probably the loſer would not plead to. 
the ſcire facras, or take any advantage of the ſtatute. So if &s . __ 
win above one hundred pounds of B. and at the fame time is 5 
indebted to C in the like ſum, and then both A and B. becomes. 

bound to C for the payment of the money, it is a cod bony path 

not to be avoided by the ſtatute, This action being brought Carth. 26g. 
againſt the-acceptor, he muſt now anſwer upon a ſuppoſed 4 . * 
tract of his own, and not upon a joint contract with another ; for 252 et 
every indorſer undertakes ſeverally for himſelf, and the defendant Skin. 255. 343 
in this caſe has undertaken to pay the ſum in demand upon a 410. 
ſubſequent contract made by, himſclt, N Lord Chandois _._ _... 
might have taken advantage of the ſtatute, but the — enn 
tor his undertaking being ſubſequent to the gaming, is neither 
within the intent or letter of the la x. - mo» 
"T?IRDLY, It is not averred in the plea, that the plaintiff | 
Huſſey did accept the bill for ſecuring the payment of the money 
loſt at play; and without ſuch averment it is not within the mean- 
ing of the ſtatute. © * Wc 21 

A contra. FiRsT, To the cuſtom of merchants, it need not be + [177] 
anſwered, as it is ſet forth in the declaration; for there is ſpecial 
matter enough, which alters the cuſtom. It is true, there is a bill 
ſet forth, which is alledged to be drawn according to the cuſtom of 
merchants, but with this impediment, chat it was drawn as a ſecu- 
rity tor the payment of money * play, which bill ought * 
ä 4 


* 


„ 
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Hvzzxy be taken by law ; fo that though the cuſtom is admitted, it f 
of avoided by in 28 of parliament. 8 


As to THE SECOND QBJECTION, the plea is, hat Jacob did 
— as bill — — ſum for which it was drawn, which was 

money won at it is à contract for the payment of ſuch 
— which is vork by Qs flanune, 1 


As to THE THIRD OBJECTION, If this ſhould not be within 
the ſtatute, . becauſe it is a new undertaking, then it would be 
eaſily eluded by getting one to be bound for the money loft at play, 
which is a new undertaking for the payment; and fo the ſtatute 
would be of very little uſe, | 


2. Show. Dixm FoURTHLY, As to the exception, that it is a plea which 
v. Thompſon. amounts to the general iſſue; a man in many caſes may plead 
ſpecial matter to avoid the plaintiffs action, though he might give 
it in evidence upon the general ſue ; as in debt upon a bond 
gainſt a feme covert, ſhe may plead coverture, or give it in evi- 
2 upon non oft factum. law here pl is conſiſtent 
dr gran) ob ere 
but has alſo ſhewed ſpecial matter to avoid it. It cannot be denied, 
but that if the action had been * againſt my Lord Chandbin 
& Bac. Abr. 62. the drawer, upon the refuſal of Faces to pay it, my lord might have 
taken advantage of the ſtatute, which is an argument that the 
defendant ſhall alſo take the ſame advantage, becauſe his new con- 
tract ſtands upon the n it is but A* 
ſecurity for the ſame money loſt at play; is acceptance of the 
cm 356. bill bw expreſs promiſe to pay it. Now this gaming mult be 
either upop tickor for ready money ; but it is plain it could not be 
for ready money, for then the loſer would not have drawn this bill 
for the payment of it, | 


Whereupon judgment was given for the defendant (a). 


(e See now the 9. Am. c. 14. 


Jacos. 


Caſe 87. Wilſon againſt Howard, 


A declaration in HER TFORD, FPWARDUS WILSON per d villa 
—.— ee, . — 1 com. ＋ innholder, 
wot attach, fuit ad r n. JOHANNI HowaARD de placito guare 
— vi 205 &c. 2 * JoHAnnis HOWARD apud villam 
\ SANCTI ALBANI pred. fregit at intravit et bona et catalla ſua ad 
9 [ 178 1 valentiam decem librarum adtunc et ibidem nuper invent. cepit et 
aſportavit et alia enormia ei intulit ad grave damnum ipſiut 
OHANNIS HOWARD ef contra pacem domini regis nunc, Ic, 
Et unde idem JOHANNEs per JOHANNEM LEIGH attors. ſuum gu- 
ritur quod EDWARDUs WILSON viceſino ſeptimo die Oclobris an- 
no regni demini regis nunc, &c. vi et armis, &c. domum ip- 
OHANNIS HOWARD apud villam SANCTI ALBANI pred, 
Fregit et intravit et bona ct catalla ſua VIDELICET vigintt — 
| | ANGLIC 
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ANGLICE © four loads,” tritici ipfius JoHAnnts Wilson ad Wurs 
valentiam, &c. adtunc et ibidem nuper invent. cepit et oſportavit <2""þ 
totam tranſpreſſunen pred. a prædicho viceſims ſeptims die Offobris feen 
anno regni dicti domini - regis ſeptimo ſupradicto uſque decimum 

imum diem Novembris tunc prox, ſequen. diverſis diebus et vicibus 
CONTINUANDO et alia enormia ei intulit ad grave damnum ipſius 

OHANNIS HOWARD et contra pacem, &c, unde dicit quod deterio- 

rat. eff et damnum habet ad valentiam viginti librarum et inde 


producit fectam, Se. 


Wilſon againft Howard. Caſe 88, 


RESPASS for taking four loads of wheat, with a continuando In treſpaſs for 
The 5 whe hank. There was judgment in the common wviginti medos - 
— nil dicit, and a writ of error brought: and the errors *"% axcrice 


of 
1 wheat, the 43 


Fixsr, That the words © viginti modios tritici, ANGLICE Fler hal be re- 
« four loads of wheat, are inſenſible ; for modius ſignifies a buſbel, 1 


and it is not poſſible to make four loads of twenty buſhels, Cro. Jac. 229. 
To which it was anſwered, _—_ — 


FixsT, The ANGLICE is void, and then the viginti mod; 3: Lev. 336. | 
tritici may be well underſtood. 18 un 
SECONDLY, It was objected, that the treſpaſs is for breaking the 
plaintiffs houſe, with a continuands — — r 
CC n 

2. 


To which it was anſwered, that the continuando ſhews the taking Treſpaſs for _ 
ay ESED — — the caſein THE YEAR-Book (a), — oi 
tre was brought for taking his goods, viz. two loads of 3 
wheat, with a confinuands diverſis diebus et vicibus, from ſuch a day com, a 2 
to ſuch a day; and held : for a treſpaſs may * be done in © cn to- 
taking ſuch a quantity of goods which cannot be removed in one tam tranſgreſ- 
day, and therefore the continuando is to ſhew how it was done (b). — for a 
Belides, where a continuando is - not well laid, and entire da- goa * 
pf apy eg 7 ] 
525 | 5 179 


continuance (c). 

And ſo was the opinion of THE CourrT in this caſe ; for the 2. Roll. Abr. 
taking the corn is laid to be on ſucha day continuande tranſgreſſimem 545. 54% 
pred. from that day to ſuch a day, which is inſentible, and fo 244 * * 
mages conf not be given for that; and a cantinuando may be laid 1. Vent. 264. 
quoad frattionem domi as well as pedibus ambulando. But of that Salk. 639. 
it 7 _— 2 A had been continuando tranſgrefſionem Domb. 193-377. 

d, gener it well enough ; but it is totam tr 18 
FD E 16 
228 % Pleader” (3. M. 10.). 2. Sid. 319. 1. Vent, 363. 224. 249, 1. Lev. 216, 

(a) Year Book 21, Hen, 6. pl. 43. (5) 2. Mod. 2 53. 6.Mod. 38. 2. Salk. 638. 

7. Roll, Abr. 549. ä 2 ) Yelv, 226. — 2 
| | The 
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Trcfpa for tak- There was ANOTHER OBJECTION, vi. that the 
ted dan bong et catalla adtunc et ibidem nyper invent. cepit, &c. which 


* * 


« angthere lar - 
« found,” fi <annot be at one and the ſame time. 


crrontous. To which it was anſwered, that the word muper relates only to 
the time of declaring, but the time is not al, for he can give 
in evidence but on taking. 
Tur JUDGMENT was affirmed. 
Caſe 89. The King again Commings and Another. 


An *indiftment NV 4.3. Eliz. c. 2. ſ. 2. © The churchwardens and overſeers, or 
BYE ſuch of them as ſhall not be let by ſickneſs or other juſt 
22 & excuſe, to be allowed by two juſtices of the peace, ſhiall, within 
the time limited four days after the end of their year, and after other overſeers 
by 44. H c.2.-< nominated, make and yield up to two juſtices of the peace 
Is guerre. true and perfect accounts of all tums of money by them received, 
Sc. Salk. © or rated and ſeſſed and not received, &c. upon pain that every 
187. one of them ſhall forfeit twenty ſhillings ; which may be levi 
S.C.Comb. 274. « by diſtreſs by warrant of two juſtices ; and in defect of ſuch 
21 og « diſtreſs two juſtices may commit him or them to the common 
. Salk. 175. ) " . . 3 
80 gaol of. the county, there to remain without bail or mainprize 
2-Salkc: 525, © until payment of the ſaid ſum and arrearages,” —And by the 
$37- fourth ſection it is enacted, © That two juſtices ſhall and — 
Den 35. 96. 4 commit to the ſaid ptiſon every one of the ſaid church wardens 
2 « overicers which ſhall refuſe to account, there to remain without 
50 & bail or mainprize until he have made a true account, and fatif. 
2. Gu Bott, © fied and paid fo much as upon the faid account ſhall be remain- 
ꝙ bis hands (@ 
COM ren | Tum DEFENDANTS were indicted at the ſeſſions, for that they 
— being choſen overſcers of the poor of the pariſh of Lynn for the 
year 1693, and having taken upon them that office, they, et «:tergue 
eorum, did collect and receive ſeveral ſums of money for the relief of 
the poor, and did refuſe to-account within four days after the end of 
the lad year, and, after other overſeers were nominated, to give an 
account to two juſtices. of the peace of the ſums by them received, 
and to deliver over the ſame to the new overſcers; but converted it 
to their own uſe, and did uſe other fraudulent practices to deceive 
the poor, &c. contra formam flatuti, S x ns | 
This indictment was removed into the court of king's bench by 
ha certiarari; and the exceptions to jt, were. 
8 Fist, That an indictment will not lie for this offence ; for 
it is grounded on an act of parliament, which appoints the over- 
ſeers to account, and provides a puniſhment for refuſing, vis. 
to be committed by two juſtices of the peace © till they account, 


8 1+. Geo. 2 c 7. The over - * be verified on oath'; and it they do not 
2 2 within — after account as the act directs, twojuſtices 
« other overſcers are inten, deliver % may commit them to the common 
« in their accounts to ſaid rs, and * gaol until they ſhall account ad pay 
pay the balance, which accounts ſhall 8“ thy balance.“ 5 
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4 ane pay what remains in their hands, there to remain without Tux Kans 
« hail.” So that this being an offence made b 2 a particular ſta- <2 
tute, which was not ſo at common law, and directing how the Commune - 


ofeder hal} be puniſhod, that mak be the remedy, e — 
can be A 


Tur Covxr. The overſeers are required by the 43. Elz. 
c. 2. ſ. 2. to account, and their refuſal is a contempt of the law, for 
which they may be indicted : and as to that, there is no difference 
when a thing is enjoined and when it is probibited by a ſtatute; 
for when it is prohibited, the party ſhall not only have his action 
for the injury done, but the offender ſhall be pumſhed' at the king's 
ſuit for ; contempt of his law. It is true, two juſtices of peace 
have power to commit the overſeers refuſing to account, which is a 
proper means to come at the right ; but it does not age the King | 
jor the contempt (a). | 


SECONDLY, If an indictment will not lie for-this EA 2 indictment 
forth, it will not for the other fraudulent practices mentioned in it, for fande 
becauſe it is too general (0. And fo CI cnn ml Ih like <a a> 
calcs, VIZ. Where a man was indicted for bei 1 — 
it was held void without laying ſome parti 


E It is ſaid, that © being DT 22 ths pariſh of Indiftment 
they did collect ſeveral ſums, &c.; but they have led no e verſes 


ee where the money was collect, neither is it meationed what . n 


„need not 
ſums were received. n 


As to THE OBJECTION, that the inditment does not ſet forth lage money was col- 
what ſums were collected, it is not material, Se 
not accounting. Carth. 256. 


FouRTHLY, Two are indicted ; and it is faid, & that they An indictment 
« ef uterque corum did receive money, which they had not brought againſt ovzs- 
« to account.” "This is likewiſe void for the uncertainty, becauſe *, charging 
the act of one is not the act of the other; as where 5 were z Fr arg 
indicted for uſing a trade contra formam ſtatuti (d), ſetting forth, cemed . — 
« that they et uterque eorum did uſe the trade, it was quaſhed without bring 


for this reaſon, for the uſing of one cannot be the uſing 428 — 
other (e). | is good. 


Tur CourT, Though it be true, that two cannotbe indifted 1 181 ] 

refuſing to become apprentices, becauſe the ſervice of one cannot +. Roll. Ab. 8x. 

the ſervice of the other, yet two may be indicted for a cheat (f), 2. 2 P. c. 
and for ſeveral other offences. 5. . 8g. 


Fi 6. 
Ajournatur. 0 , 


{a) The Court doubted upon this point (5) See Rex v. Maſen, 2. Term Rep. 
ofthe caſe, S..C. 3. Salk. 187. 3 but ſaid, 581. 
that an indictient at ſeſſions ſeerus to be (c) 2. Roll. Abr. 79. 
within the ſtatute, S. C. Comb. 373 (d) 2. Roll. Abr. $1. 
And the Court has retuſed on mztion to e Salk. 382. 2. Seſſ. Caſes, 221. 
quaſh an inditment againſt overſeers ior Stra 623. 2. Ld. Ray. 1248. 
not paying over money to their ſuectſſors. (F) See Benfield v. Saunders, 2. Burr. 
Rex v. Kings 2. Stra. 68. 980. Rex v. Young, 3. Term Rep. 98. 


Littleton 
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Ga Littleton againſt Cole. 


A declaration for N ACT ON THE CASE was brought for negligently 
— negligently Ab reaſon whereof the plaintiff's — 
ho na VIZ. in ie ports, 5 in > Sm ſenęſtris, i in operibus ferraris, 


* vey rs and ws Fe den e Court cannot 


Cro. Eliz. 

wa mY 3 
Show. $16. t without the videlicet, for the enumerating the — 
4 Mod - was but matter of aggravation and inference ; and this 


— 22 are to be recovered, they may be divided, 


＋ Com. Dig. the plaintiff to recover for that which is well laid in the 
4" der, ad hat iy for negligent deri hi re () 
| ( Allen, 9. | ra gent wie bar cal 
6) Cro. Eliz. 877. « any fire ſhall 


) Salifbury v. Proctor, Poſt. 324. N bi eds by BUR pats 
(4) By6. A c. 31. C 6. © Noattion, E 
4 ſuit, or proceſs whatſoever ſhall be thereby.“ 
„ had, maintained, or proſecuted againft 


EASTER 
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The Eighth of William the Third, 
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The King's Bench. 
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Sir Thomas Trevor, Kut. Attorney General. 
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25 1821 
* Chamberline againſt Harvey. Caſe 91. 
Michaelmas Term, 7. Will. 3. Roll. 123. 


Lonpon, 8 BE it remembered, that on Wedneſday next after Count intreſpats 
to wit. three weeks of Saint Michael in this fame forancgro flare. 
Term, before the 71 the king at Wefminfter came Willoughby — 3- 14 
Chamberline, Eſq. b ey Woodward his attorney, and brought R 2 
here into the . 92 ſaid lord the king then Ded certain 
bill againſt Robert Harvey, Eſq. in cuſtody of the marſhal, &c, 
of a ae and there are pledges of proſecuting, to wit, 
Jobn Doe and Richard Roe; which ſaid bill follows in theſe 
words, to wit, London, to wit, Willoughby Chamberline, Eſq. 
complains of Robert Harvey, Eſq. in —_ of the marſhal of 
the Marſbalſea of the lord the king, being before the king himſelf, 
for that the ſaid Robert, on the firſt day of September, in the year 
of Our Lord 1695, with force and arms, one negro of him the 
Gid William, of the price of one hundred pounds of lawful money 
of England, at London, aforeſaid, to wit, in the pariſh of the 
bleſſed Mary of the Arches in the ward of Cheape, took and led 
away from him, and then and there detained and kept poſſeſſion of 
the negro aforeſaid from the ſaid firſt day of September until the 5 
exhibiting of this bill, ſo that he the ſaid i W 
| | without, 


x 
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Cainrzr- without, and loſt the uſe and benefit of the faid negro for tha 
1 Whole time afqreſaid, and othef wrongs to the faid illoughyy 


then and there did, againſt the peace of the faid lord the now king, 

to the damage of him the ſaid Willougbiy, of one hundred and 

fifty pounds, and thereupon he brings ſuit, &: _ 

Not guilty. And the ſaid Robert, by Robert Stone his attorney, comes and 
defends the force and injury when, &c. and faith, that he is not 
thereof guilty in manner and form as the ſaid Willoughby above 
eomplains againft him ; and of this he puts himſelf upon the 
country, the faid Willoughby thereupon likewiſe : therefore 
let a jury thereupon come before the lord the king at We/tminfter 
on Thurſday next after the morrow of All Sauls; and who neither, 
&c. to recognize, &c. becauſe as well, &c. The ſame day is 
given to the parties aforeſaid there, &c. Aſterwards the 
thereupon is continued between the parties aforeſaid in the plea 
aforeſaid, by the jury being reſpited thereupon between them, 

NI grit. before the lord the king at V minſter until Thurſday next after 
fifteen days of Saint Martin, unleſs the lord the king's truſty and 
well-beloved John Holt, Knight, Chief Fuſtice of the lord the 
Tings afgned cy doth plom.im cos coor of the ſaid lord the king 

- himſelf, before come on Wedneſday next after fifteen days of 
Saint Mariin at Guildball, London, by form of the ſtatute, for 
want of jurors, &c. At which day, before the lord the king at 
W:ftminfter, cometh the faid Hilloughby by his ſaid attorney, and 
the faid ng Fas before whom, '&c. hath ſent here his record 

in theſe words : Afterward, on the day and at the 

place within contained, before John Holt, Knight, Chisf Fuftice 

* © of the lord the king, aſſigned to hold pleas in the court of the 
ſaid lord the king before the king himſelf, come as well the 
within-named M illoughly Chamberline, E. as the within-written 
Robert Harvey, Ejq. by their attornies within contained; and 

the jurors of the jury, whereof mention is within made, being 
called, certain of them, to wit, Thomas Sericole, Richard Martin, 
Samuel Stone, Benjamin Hodgſon, Jeremiah Barratt, and Nathaniel 

. came, N Lat, am 1 and becauſe the 
cam. Eſt of the jurors J id not appear, therefore others 

— of the e by the ſheriffs of London aforeſaid, being choſen 
to this, at the requeſt of the faid Willoughby Chamberline, and b 
the command of the chief juſtice aforeſaid newly appointed, whole 
names are affiled in the panel within written, according to the 
form of the ſtatute in ſuch caſe made and provided; and the jurors 
ſo newly appointed, to wit, Thomas Pool, Richard Martin, Tho- 
mas Ward, John Watſon, Philip Brewfter, and Richard Chauncy, 
being called likewiſe come, who being choſen, tried, and ſworn 
to ſpeak the truth concerning the matter therein contained, to- 

- gether with the other jurors aforeſaid before impanelled and 

n ſay upon their oath, that one Edward Cbamberline, long 

Special verdi®. before the within-written time when, &c. was feiſed of a certain 

plantation in the iſland of Barbadves in the V Indies, * — 


HanvzY. 


Faſter Term, 8. Will. 3. In B. R. 


— 


: . . "©. * * — * —» 5 
the ſeas in his demeſne as of fee, and of certain negro Crane 


faves, being flaves n þ2- and appertaining to the ſame plan- 
tation; and the aforeſaid negro flave, Jong before the within- 
written time when, &c. was born within the iſland aforeſaid of 
negro parents, ſlaves belonging and appertaining to the ſame 
tation; and that long before the within-written time when, 
c. to wit, on the twenty-ninth day of April, in the year of our 
Lord 1668, by one Wilkam Willoughby, deputy governor, council 
and aſſembly, being the repreſentatives of that iſland in that 
behalf lawfully authorized and commiſſioned at the iſland afore- 
faid, it was enacted in theſe Engliſß words following, Barbadves, 
An act declaring the negro ſlaves of this iſland to be real eſtates : 
Whereas a very conſiderable part of the wealth of this iſland 
conſiſts in our negro ſlaves, without whoſe labour and ſervice we 
ſhall be utterly unable to manage our plantations here, thereby 
relieving our wants, and bringing that conſiderable increaſe of 
revenue which this place affords to his majeſty's coffers, as well 
here as in England; and whereas ſome late. Hits have riſen, and 
other great inconveniencies have followed, where divers perſons 
dying inteſtate have left their right and intereſt of their negro 
[Daves to be by law diſputed between their heirs, executors, and 
adminiſtrators, wherein the various judgments and affections of 
ſeveral courts or jurors have ſometimes found for one, and at 
other times for the other; for a full remedy of theſe inconveniencies, 
and to the intent that the heirs and widow who claim dower ma 
not have bare lands without negroes to manure the ſame, and alſo 
that the condition, right, and intereſt of negroes to all other ends 
and purpoſes may be wy known and determined, the deputy 
governors, council, and aſſembly, being willing that all ambigui- 
ties herein ſhould be removed, and the law in this caſe be declared 
and put in a certainty, have ordained and enacted by the deputy 
ernor, council, and aſſembly, and by the authority of the 
e, that from and after publication hereof, all negro flaves, in 
all courts of judicature and other places within this iſland, ſhall 
be held, taken, and adjudged, to be eſtates real, and not chattels, 
and ſhall deſcend unto the heir or widow of any perſon dying, 
according to.the manner and cuſtom of lands of inheritance held 
in fee · ſimple; provided always, that no perſon ſelling or alienating 
any of his or her negroes, is hereby held ox obliged to cauſe ſuch 
fale or alienation to be inrolled, as is accuſtomed tor be done and 
required by the laws of this iſland, as in all other real eſtates ; any 
uſage, cuſtom, or law, to the contrary notwithſtanding, Pro- 
vided this act, or any=thing therein contained, ſhall not be taken 
and deemed to extend unto any merchant, factor, or agent, bring- 
ing negro ſlaves to this iſland, and having the conſignments of any 
ſlaves under them, but that in all reſpects they, their executors, 
adminiſtrators, or aſſigns, may hold, poſſeſs, and enjoy, ſuch ſlaves 
or negroes in ſuch condition as they might have done before the 
making of this act, until ſale of ſuch ſlave or ſlaves hath been made 
in the iſland, as by that act more fully appears. And * the — 
ä dwar 


LINE 
agan ' 
Hanvey. 


Tuanctiz- 
tuns 


Hinvzy. 
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Edward Chamberlinc, long before the faid time when, &c. at the 
iſland aforeſaid died ſeiſed of his like eſtate, of and in the plantation 
and negro ſlaves aforeſaid thereunto belonging; by and after whoſe 
death, one third part of the plantation and negro ſlaves aforeſaid, 
whereof the in the declaration aforeſaid mentioned was one 
deſcended to the widow and reli& of the faid Edwar 
Chamberline, in the name of her dower, by the laws of the iſland 
aforeſaid; and the reverſion of the ſaid third deſcended to 
the faid William Chamberline, as the fon heir of the ſaid 
Edward; and being ſo ſeiſed, the faid Mary afterwards, and long 
before the time when, &c. took for her huſband one John Withan, 
Kut. by which the faid Fobn Witham was ſeiſed in right of his 
faid wife of one third part of the plantation and negro flaves for 
the term of the life of his faid wife; and the faid John Withan 
being fo ſeiſed, the within-named negro, a true native, long before 
the within-written time when, &c. to wit, in the thirty-ſixth 
of the reign of Gharles the Sec late king of England, 
Cite within this kingdom of England, and afterwards, the faid 
ro ſlave above-mentioned remained in the ſervice of him the 
cad Fobn within this kingdom of England for the ſpace of divers 
years, from that time before the ſaid time when, &c. accor- 
ding to the rites of the church of England, but without the 
knowledge or conſent of the ſaid ug = Agar vaatry there 
was baptized; and that the ſaid John Witham afterwards, and 
after the death of his ſaid wife, mrs ee ſaid time when, 
&c. within this kingdom of Exgland abſolutely put the ſaid ne 
ſlave out of his ſervice; and alſo afterwards, and before the fai 
time when, &c« the faid negro flave ſerved other ſubjects of this 
kingdom of England, and at the within-written time when, &c. 
within this kingdom of England, was retained in the actual ſervice 
of the ſaid Robert * to 3 ee 
according to the rate pounds by the year for his wages in 
that bake: but whether upon the whole matter aforeſaid, by 
the jury aforeſaid in form aforeſaid found, the ſaid Robert Harvey 
be guilry of the treſpaſs within ſpecified or not, the jurors afore- 
faid are wholly ignorant, and pray the advice of the Court here 
concerning the premiſes ; and if upon the whole matter aforeſaid, 
the jury aforeſaid in form aforefaid found, it ſhall ſeem to the 
uſtices and the Court here that the faid Robert Harvey be guilty 
of that treſpaſs, then the ſaid jurors ſay upon their oath, that the 
faid Robert Harvey is guilty of the treſpaſs aforeſaid, as the faid 
WWilloughby Chamberline within complains againſt him; and they 
aſſeſs the damages of him the faid Willoughby, by occaſion of the 
treſpaſs aforeſaid, beſides his cofts and charges, to fifty pounds; 
and for his coſts and charges three ſhillings and four-pence ; and 
if upon the whole matter aforeſaid, by the jury aforeſaid in form 
aforeſaid found, it ſhall ſeem to the fame Juſtices here that the 
faid Robert Harvey be not guilty of the treſpaſs aforeſaid, then 
they the ſaid jurors fay upon their oath, that the ſaid Robert 
Harvey is not guilty of the treſpaſs aforeſaid, W 
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hach within in pleading en mkews the b altices erg ' * 
are not 3 adviſed, 2 be 
05 5 5 * wed or . 
Chamberline ale aver. 3 | Cate 5 * 
K 


PRESPASS for waking abend Sita ect will ich 


hundred pounds: upon not guilty pleaded, the found 2 le . 
hhecial verdict at the Guildhall in London: nt: and A | 


- ac away one 

That before the treſpals committed, one ene ca T4 97 

was ſeiſed in fee of a. plantation in Barbadaes, and of certain . a Ha. 
gro ſlaves thereunto belonging 3 that the negro now taken was. « plaintiff was 

ban within the ſaid iſland of negro parents, being /aves belong- “ totally with- 
ing to the ſaid plantation; that an ordinance was made b e * out, and loſt 
deputy 2 council, and aſſembly of the repreſentatives „ 13 | 
in the faid iſland, that he negro Haves there ſhall be real gates, « aid e. 
and ſhall deſcend to the heir or widow as lands of inhetitance, « &c.” for by 
e.; that Edward Chamberline died ſeiſed, &c. after whoſe death the laws of Eng- 
one third part of the plantation and negro faves (whereof this nd one man 
n-gro was one) came to Mary his widow and relich, as her e 1 
dowry, and the reverſion of the ſaid thirds, and the two other. ig +. 2 2 
thirds deſcended to 0 ane as ſon and heir of Cdward bam: another man 
terline; that the faid Mary afterwards married Sir Jobn Witham, dur, as under 
who thereupon was ſelled, in her right for her 544 of one thir — — 
part of the* plantation and ſlaves; and being ſo ſeiſed, he did, in SED 
9 apr year of king Charles the: . 


1 John Wahi :@veral years; — — but — of ſow 


vithout the privity or conſent of the plaintiff; that after the dan“ Oe an ac 
beach of the ſaid Sir Fobn Witham turned this negro out jim day, ail. 


of his, ſervice, who afterwards ſerved ſeveral other maſters here, in fuch caſe, lie 
ind at the time hen the treſpaſs was ſuppoſed to be committed N gud ſrvitum 
nas in the ſetvice of the defendant,” and: had for his wages 8.6 
pounds by the year. But whether, upon the whole 1 A 
nnen they erer ety 


99 yd mit © 267499 Ds. 3. 3. L4 Ray, 
A caſe like this never happened before. 1} eee . 
od Sid; es. 
rr 45955 11874 
| . L. 336, 
Frasm, Whether, upon this finding, there was 337- 
perty 1 veſted i in the plaintiff ws oy tea "uy mare 


SrGO#DLY; If any fuch property be veſt in bim, then ar 
ther the bringing this aapcl into Perla be a not 4 TIP x = N 108 
ud the property thereby diveſted ? Wiz. 126. 


545. 
Tumany Whether an acti of tr ; will le far taking @ OJ 
nan of the price of one CS cud oo 125 Ray. 1374 
Sotuertet, 


þBl. Com. 423. Cowp. 54. 1 L. 330. ” eat RAS 
Yau V. N As 
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—Enarzz As to THE FirsT, Though the word * favs” has but a very 
ous rr 
natu 


— ariſes to the lord over ſuch hondmen or flaves, is by reaſon of li 


Vide 2. Salk. flaves as well as they, So it was amongſt THE Romans; where 
$312 442- both parents were aliens, the children were ſo too, This ord. 
pane made in Barbadoes, being ſubject to the crown of Englang, 
the fame force there as an act of parliament has here. Now 

if this had been the cafe of à villein here, 8 have found 

enough to make him regardant to a maner; in which, by the law 

of this land, the lord had fo abſolute a property, that if he werd 

taken away, the party detaining him gained no property in him; 

writ de native babendo myſt be brought againſt him, 
bu y directed to the ſheriff to take him wherever he may 
be found, &c. An action of trover will not lie, except where the 
intiff has a property in the thing demanded. Now it cannot 


Butts v. Penny, It is true, there is no judgment entered in that caſe; 
that may de the fault of the attorney in not bringing in 1a 
POSTEA (a). ' F p | » 812 pA * 
NDLY, Nothing here found amounts to a manumiſſion or 
enfranchiſement, Manumiſſion is defined by Littleton (% to be, 
when the lord makes a deed to his villein to enfranchiſe him, this 
AF 
| in judgment of law, amounts to is ville 
as by a feoffment in fee to him, and delivering ſeiſin accor- 
dingly, &. It is true; he may hare ſeveral privileges 
whereby he may be exempted from the ſeiſin of the lord, as 
where the lord is an ator ; and even in ſuch cafe, if the lord him- 
ſelf had enfranchiſed him by deed, cum totd ſequels ſud procreats 
et this was not a ſufficient manumiſſion of ſuch chil- 
dren which he had before the execution of the deed without jpe- 
cial words, becauſe were villems in poſſeſſion at that time (c). 
But here is nothing of the lord's conſent found in this verdict 
but the contrary. Then the bringing of him into England b 
Sir John Witham will not make him free, becauſe he was a ek 
paler in ſo doing ; for he ought not to have removed him from 
the plantation to which he was regardant. If, therefore, taking 
him from the plantation was tortious, then the finding that he 
continued in his ſervice, and that he was afterwards turned away 


0 Trinity Term, 9. Cor. 2. 8 te) Co. Lit. 237. Year Book, 5. Her. 7- 
$01. 3. Keb. 785. pl. 14. . Bro. Abs. & Villenage, pl 26, 
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will not amount to 2 manumiſſion. The chief queſtion then is, 
Whether baptiſm without the privity of the lord will amount to a 
manumiſſion? Now if a bare conſent, without any other act of 
the lord, will not be ſufkciert to make his villern free, fo as to 
diveſt bimſelf of that property which he bad in bim; then d fartiori, 
what the villein does without the conſent of the lord, cannot ac- 
quire 2 manumiſſion. "That a bare conſent alone is not ſufficient, 
appears by my Lord Cotes Commentary on Littleten (a), and the 
authorities there cited in the margin, that if a a regardant to a 
manor marry a freeman without the licenſe of the lord, who aſter- 
wards makes a feoffment of the manor, and then her huſband dies, 
the lord ſhall ſtill have the nerf, and not the feoffee. If baptiſm 
ſhould be accounted a manumiſſion, it would very much endanger 
the trade of the plantations, which cannot be carried on without 
the help and labour of theſe ſlaves; for the parſons are bound to 
baptize them as foon as they can give a reaſonable account of the 
chriſtian faith; and if that would make them free, then few 
would be flaves. 


Ir WAS ARGUED en the sther fide, That it is againſt the law of 
rr It is true, chat a man 
loſe his liberty by a particular hw of his country, or d 
being taken in war, for there he owes his life to thoſe who Kg 
ſerve him; or where a man voluntarily ſells himſelf for ſuſtenance, 
or alimony ; but no ſuch thing is found in this verdict, and nothing 


ſhall be preſumed but what is in ſavour of liberty. It is by the 


conſtitution of nations, and not by the law of nature, that the 
freedom of mankind bas been turned into flavery : thus fays 


tentium. But our laws are called Liberiates Anghe, becauſe 
they make men free; and thereſore even in the time of villenoge. 
here, the lord had not ſuch an abſolute property over his flave, 
but that in ſome caſes that very flave might have an action againſt 


his lord; as an appeal for the death of his father: fo where the 


lord was indebted to the teſtator of his vi lein, he might bring an action 
againſt him as executor ; ſo might the nerf have had an appeal of 
rape, being raviſhed by her lord (c). If flavery in Barbadzes and 


villenage here were the ſame fort of ſervitude, the plaintiff may 
be ſeiſed of this negro as a villein in graſs, or as regardent to the 


plantation; for there were but two forts of villerns here, either in 


treſi, or regardant to particular manors. Now this cannot be a 
villein regardant to the plantation, for then the plaintiff and ts. 
anceſtors muſt be ſeiſed of this vegre and his anceſtors time out 


of the memory of man, which could not be, becauſe Barbders was 
acquired to THE ENGLISH within time of memory; and be cannot 
be a villein in groſs, becauſe it is found that he was born of 


parents belonging to the plantation (4). But if the plaintiff have 


(a) Co. Lt 136. b. (c) Lintleton's Tenures, ©. 189, 29g. 
(5) Bradl. bk. x. cap. 6. (4) Luca Tenuaes, 282, 1. 


Ba Acrom (3), Fiunt etiam ſer vi liberi bomines captruitate de jure 


Cnanmyrs- 
LINE 


age 
Hagren 
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any in this negra, he muſt either have an abſolute or a 
qualified property in him at the time of the trefpaſs ſuppoſed to be 
committed. He could not have an abſolute or general property, 
becauſe by MAGNA CHARTA, and THE LAWS or ENGLAND, no 
man can have ſuch a property over another. And - if he had only 
a qualified property, then an action of treſpaſs will not lie, but an 
action per quad ſervitium amiſit. | | | 
® Bur if the plaintiff had any right to the ſervitude of this ne 
that right is now diveſted by 45 ano into England; for 3 
ordinance made in Barbadoes ſhall not make him fo regardant to 
the plantation there, as to go to the heir, beeauſe that is only 
lex laci, and adapted to that particular place (as the law of Stan- 
naries in Cornwall), and extends only to that country, ſo long as 
he is occupied in ſervice on that plantation; and if he be brought 
into another c where that law has no effect, that amounts 
to a manumiffion, ſo that the bringing him into England diſ- 
charges him of all ſervitude or bondage, eſpecially being turned 
out of the ſervice of his maſter, and not allowed ſuſtenance by 
him; for food and cloathing are the only recompence for ſervitude, 
But being baptized according to the rite of THE CHURCH, he is 
thereby made a chriſtian, and chriſtianity is inconfiſtent with 
flavery. And this was allowed even in the time when the popiſh 
religion was eſtabliſhed, as appears by Littleton (a); for in thoſe 
days, if @ villein had entered into religion, and was profeſſed, as 
they called it, the lord could not ſeize him; and the reaſon there 
iven is, becauſe he was dead in law, and if the lord might take 
im out of his cloiſter, then he could not live according to his 
religion. The like reaſon may now be given for baptiſm being 


incorporated into the laws of land; if the duties which ariſe 


thereby cannot be performed in a ſtate of_ſervitude, the baptiſm 
muſt be a manumiſſion. That ſuch duties cannot be performed. 


is plain, for the perſons baptized are to be confirmed by the dio- 


deſan when they can give an account of their faith, and are en- 
Joined by ſeveral acts of parliament to come to church: and it 
cannot be an objection of any weight to ſay, that though he was 
baptized, yet ĩt was not by the conſent of the lord, becauſe he is 
enjoĩned by the law. But if the lord have ſtill an abſolute pro- 
perty over him, then he might ſend him far enough from the per- 
formance of thoſe duties, v:z. into Turkey, or any other coun 

of infidels, where they neither can or will be ſu to exerciſe. 
the chriſtian religion. The law is ſo careful of the liberties of 
men under its protection, that the king himſelf, who has ſo great 
a right to the duty and feryice of his ſubjects, cannot ſend any-one 
out of England againſt his will to ſerve in any other place, even 
in his own domimony, for this, my LogD Cokx ſays, would be 
perdere patriam (b) and therefore the lord could not ſend a 
villein * in groſs out of the kingdom, becauſe the king had a right 


(a) Seck. 202. 2. Hawk. P. C. c. 33. a 4 
) 2. Toft. 46. 2, Bl Com, 237, A 
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in him. Thus it is alſo in the caſe of apprentices, who, though CE- 


they voluntarily ſubmit themſelves to ſerve their maſters for a 
certain number of years, yet they cannot be ſent out of the king- 
dom, though it be to their maſter's houſe, and in his ſervice, 
unleſs it be the agreement, or the nature of the apprenticeſhip is 
ſuch (a). Captives taken in war are under the moſt {laviſh degree 
of ſervitude, and thoſe to whom they are ſubjected have thereb 

the higheſt right in them, becauſe it is lawful not only to diſpoſe 
of them at their pleaſure, but even to deſtroy them. But it is 
obſerved os the Turks, that they do not make flaves of thoſe 
of their own religion, though taken in war; and if a chriſtian be 
ſo taken, yet if he renounce chriſtianity, and turn Mahometan, 
he thereby obtains his freedom (b). And if this be a cuſtom 
allowed amongſt infidels, then baptiſm in a chriſtian nation, as 
this is, ſhould be an immediate enfranchiſement to them, and they 
ſhould thereby acquire the privileges and immunities enjoyed by 
nr be intitled to THE LAWS or 

NGLAND. 


THIRDLY, This action will not lie for taking a man pretii 
centum librarum.—ÞF1RsT, Becauſe it is not found that either the 
widow or the heir was in poſſeſſion of this plantation and negro 
flaves at the time of the action brought; for if this negro be part 
of the real eſtate, then pad pep Witham was a diſſeiſor by bring - 
ing him into England, a diſſeiſee cannot have an action of 
treſpaſs before a re-entry, becauſe the freehold is in the diſſei- 
for (c). SECONDLY, The vagrancy of a villein, or @ neife, is the 
fault of tne lord; and therefore, in the ſeventh year of Richard 
the Second, it was held, that if a ſt marry ſuch neife, not 
knowing to what lord ſhe belonged, be is not a treſſ (4), 
Which is this very caſe in point. 

Aljournatur. 


LINE 
againſt 
Hazvzrg 


Afterwards, in Hilary Term, judgment was given for the cab. 356. 


defendant, that the bill ſhall abate; for Tus CourT were of 
opinion, that no action of treſpaſs would lie for the taking awa 
a man generally, but that there might be a ſpecial action of treſ 


for taking his ſervant, per quod ſervitium amiſit. 


{a) Coventry v. Woodall, Hob. 134. (e) 2. Roll. Abr. 553. » 
7. Brownl. pl 67. (% Fitz. Abr. © Bar.” pl. 240. 
(5) Molloy de Jure Maritimo, 355. ' 


Roberts againſt Withered. 


Caſe 93. 


Mrppuesex, ANI ROBERTS, who ſues as well 1. gat 233. 


to wit. for the lord the king as for himſelf in this 
behalf, complains. of Thomas Withered, being in the cuſtody of the 
marſhal of the Marſbalſea of the ſaid lord the king, before the 
| 3 N 3 king 


* [192] 
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king hiniſelf, of a plea that he render to the ſaid lord the *king, and 
to him the ſaid Frcs, thirty · ſ barrels of olive oils, containi 

in the whole thirteen tuns of olive oils aforcfaid, of the nies 
args: & woes and alſo fixty-nine pipes of wine, conta: ing in 
the whole thirty-five tuns of wine aforeſaid, of the value of one 
thouſand and forty pounds, which from the ſaid lord the king and 
the aforclaid Francis he unjuſtly detains; for that, to wit, that 
whereas after the firſt day of April, in the year of Our Lord one 
thouſand fix hundred and ſixty- ſeven, to wit, between the nine- 
teenth day of September, in the year of Our Lord one thouſand fix 
hundred and ninety-four, and the day of exhibiting this bill, to 
wit, F were imported by 
the aforclaid Themas Hithered, and by hi and poſſeſſed, and 


im had 
to his own proper uſe converted, — in a canta tip 


and without fraud belonging to the 
es, or the town of Berwick ben 


port 
firſt 
three- 
ntry of 
inſt the form of the ſtatute in fuch caſe made and 
whereof, and allo by force of the ſtatute 
aforeſaid, and every parcel thereof, have become, 
ited ; and thereupon an action hath accrued to the 
ing, and to him the faid Francis, who ſues as well, 
ire and have of the faid Thomas, for the ſaid lord the 
and himſclh, the aforeſaid goods in form aforeſaid fetfeited. 
efs, the aforeſaid T bomas, although often requeſted, &c. 
the aforeſaid goods in form aforeſaid forfeited to the faid lord the 
king and the faid, Francis, who ſues as well, &c. hath not yet 
delivered, but the aforeſaid goods to the ſaid lord the king and the 
ſaid Francis, who ſues as well, &c. hath hitherto refuſed to deliver, 
and ftill refuſes to deliver, and unjuſtly detains. By reaſon 
whereof the ſaid Francis, who ſues as well, &c. ſays, that be 
has received injury, and is damniſied to the value of two 
pounds; and therefoce he brings ſuit, &c. ö 


5 
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1 
: 


Faſter Term, 8, Will. 3. fo B. R. of 193) 


Roberts againſt Withered. Caſe 94. 
AN action of detinue was brought for goods forfeited by virtue 1fa ſtatute, via. 
of the wer 12. — 2. oa intituled, * An act 22 _ — 

u couragi increaſing of ſhipping and navigation, in 1 
eighth — Tres whereof it is erated, am other thin SEED 
« That no oi uebi, or wines, ſhall, from and after the firſt ſhallbeimported 
« of April, in the year 1667, be imported into England, Ireland, but in Englith- 
Malen or town of Berwick upon Tweed, in any ſhip or ſhips, dai ſhips, Ar. 
« yeſſel or veſſels whatſoever, but in ſuch as do truly, and without — 
« fraud, belong to the people thereof, or of ſome of them, as the . @;.ure of hip 
« true owners and proprietors thereof, and whereof the maſter and « and goods, 
© three-fourths of the mariners at leaſt are Engliſh, except only * one moictyta 
« ſuch foreign ſhips and veſſels as are of the built of that country 2 BF 
« or place of which the faid goods are the growth, production, or f. ons gn m 
manufacture reſpectively, or of ſuch port where the ſaid goods « grm, ſeize, of 
u can only be, or moſt uſually are, firſt ſhipped for tranſportation, « fue for the 
ot 22 —— and three-fourths of the r Oo 

4 are of the faid country or place, under the penal for. but 

e feiture of ſhip and goods; one moiety to his b cnd.the nan not of 
© other moiety to him or them that inform, ſeize, or ſue for a of dumme 

« the fame in any court of record. | willlie before 
Upon non detinet pleaded, there was a verdict for the plaintiff Eornro ber. 
And now it was moved in arreft of judgment, that an action of ited; for the 

detinue will not lie except where the defendant comes by the goods ones 


either by delivering or by finding, and where the plaintiff has an oner by — 
antecedent right, neither of which is this caſe ; and it is not enough forfticure, and 
wag my the ſtatute veſts a property in him who firſt ſues for in the per- 
the forfeiture, becauſe, by the expreſs words thereof, the right is d _=_ _ 
not attached but by ſerzure or information. Moſt of the ſtatutes cent 6 
which give penalties of forfeiture direct how they ſhall be re- the aQton. 

cov ſcilicet, & by action of debt, bill, plaint, &c.“ but where 8. C. 2. S 224: 
a law gives a « by information or ſeizure” of the goods, 8. C. Comb. 361. 
an action of detinue will not lie till that be done, becauſe it cannot S-C-12-Mod.gae 
de a wrongful detainer of that to which the party had no right. 83 


1. Rol Rep. 118. 
- SECONDLY, If Genoa be the place of the growth of the goods, 151. 
hes the bing them. there is age „ <ffrmce whtkiniahs 5 
and they do not ſay, that the goods are not of the growth, Hard. 383. 
duction, or ature of Genoa, or that it was not the place Noy, 12. 
*where they were uſually ſhipped at the time of the making of the Q. Jac. 39. 
act. The proceedings upon ſuch popular ſtatutes have uſually oy ny — 
been by way of 3 fo was the caſe of Pitcher v. 1. pac. Abr. 47. 
Joner (a); it was an in jon for importing two bags of ſpices @ ( 4 
land, being of the growth of Afe, Africe, or Americe, L194. 
that not being the place where ſuch goods were firſt moſt uſually 
ſhipped for tranſportation, contra formam flatuti there was a 
Judgment for the plaintiff; bur it was ed, becauſe it was not 


() Mich, Term 14. Car. 2. in the exchequer, Hardres, 217. - 


N 4 alledged, 


[ee 


Ronx2 ts 
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to aver, that Genoa was not the uſual p 
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alledged, that the goods were not oPhbe growth of Holland; though 
the information. did ſet forth, that they were of the growth of 
ia, Sc. Now it is not material where ſuch s were uſually 
ſhipped,.cither before or ſince the making the act; for they ought 
_ of ſhipping them at 
the time when the act was made; like the caſe where the king 
2 to a biſhop (a), that the manor and lands belonging to 
is biſhoprick ſhould be free for ever from ſuch a foreſt ; the 
biſhop could not claim any freedom for any other lands, but ſuch 
which he had at the time of the making the grant. 


Bur THOSE WHO ARGUED for the plaintiff, ſaid, that nothing 


remained to be anſwered, upon reading the act and the declaration, 


but THE-FIRST QyESTION, which was, Whether an action of 
detinue would lie or not in this cafe? And it was inſiſted, that 
it would; for as the act had given only the penalty of one hun- 
dred pounds, one moiety to the king, the other to him who ſhall 
ſue for the ſame, and had not faid in what action, it will not be 
denied but that debt would have been the proper action in ſuch 
caſe for the informer to recover his moiety. ere was no dif- 
ference between debt and detinue for ſuch a forfeiture ; for the 
informer had an antecedent property in neither. But in this caſe 
there is a forfeiture immediately velicd in the King and party, and 


if ane may have an action, the other may alſo ſue for his moiety, 


Now it is no argument to ſay, becauſe ſome perſons have choſe to 


proceed by go: of information upon forfeitures on penal ſtatutes, 


therefore an action of detinue will not lie for fuch a forfeiture, 
To prove that a forfeiture was ve/?ed, this caſe was compared by 

THE CouRT to @ replevin, which ſuppoſes an antecedent pro 

as much as an action of detinge ; for it is a rule, that the dane 

muſt have the property of the goods in him at the time when they 

were taken; but yet the lord del have à replevin of the cattle of 


his villein being diſtrained, though he had no property in them at 


che time of the diſtreſs made: for my Lott Cort (b) was of 


-® * 
2422 


opinion, that the bringing a replevin is a Claim in law, and that 
e 


the property is veſted by in the plaintift. So by navigati 
contrary to the act, the property is diveſted out of the = 
owners; and by this action now brought, it is veſted in the plain - 
tiff, and therefore he may bring detinue for it. | 


So judgment was given for the plaintiff by THE WHOLE Count 


without any farther argument (c). 


(=) The caſe of the Biſhop of Coven- a. c. 18. by a governor of a foreign coun- 
+ 2. Roll, Abr. 202. _ try belonging to Great Britain, the owner 
(0) Ca. Lit. 145. b. Fitz. N. B. 6b. cannot maintain treſpaſi againſt the party 
(e) See the caſe of Wilkins and others ſeizing, although the latter do not proceed 
v. Deſpard, Hilary 33. Geo. 3. in which to condemnation ; for by the forfeiture 
it is determined on the authority of the the property is deveſted out of the 
above caſe, that if a ſhip be ſeized or for . owner. 5, Term Rep. 113. 
ſtited under the Navigation AQ 12. Co. ; 
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Wolfe againſt Daviſon. as Ge 
Tur Town or NEWCASTLE UPON T'yNE, ; BE it remem- 
to wit. | bered, that 


heretofore, to wit, in Eaſler Term laſt paſt, before the lord the 
king at J/eftminſter, came Henry Wolfe, by Thomas Mathews his 


attorney, and brought into the court of the ſaid lord the king 


then there, his certain. bill againſt Benjamin Daviſon merchant, 
late ſheriff of the town aforeſaid, in the cuſtody of the marſhal, &c. 
of a plea of debt; and there are pledges of proſecuting, to wit, 
Jobn Doe and Richard Ree; which faid bill follows in theſe words, 
to wit: Town or NEWCASTLE uro T'yng. Henry Wolfe 
complains of Benjamin Daviſon merchant, late ſheriff of the town 
aforeſaid, in the cuſtody of the marſhal of the Marſbalſea of the 
ſaid lord the king, before the king himſelf, of a plea that he 
render to him one hundred and eight pounds of lawful monies of 
England, which he owes to and unjuſtly detains from him ; for 
that whereas the {aid Henry heretofore, to wit, in the Term of 
Saint Michael, ,in the ſecond year of the reign of the lord 
William now king, and the lady Mary late queen of England, 
in the court of the faid lord the king and lady the late queen, 
before HENRY POLLEXFEN, Knight, and his companions, 

juſtices of the lord the king and lady the late queen, of the 
bench at Y/eftminfler, in the county of Middleſex, by the conſi- 
deration of the ſame Court, recovered againſt one George Dale, 
gentleman, by the name of George Dale, late of Gateſhead in the 
county of Durham, gentleman, as well a certain debt of one 
hundred and fix pounds, as forty ſhillings, which to the ſame Henry 
IValfe, in the ſame court, were adjudged for the damages which he 
had ſuſtained by occaſion of the, detaining of that debt whereof the 
ſaid George was convicted, as by the record and proceedings thereof 
in the ſaid court of the lord the king of the bench aforeſaid here, 
to wit, at 22 aforeſaid, remaining, manifeſtly appears: 
Therefore * the aforeſaid George, for, that he came not before the 
ſad juſtices of the lord the now king and lady the late queen of 
the bench, at Neſiminſler aforeſaid, to ſatisfy the faid Henry of 
the debt and damages in form aforeſaid recovered, whereupon he 
was as aforeſaid convicted, was put in the exigent, and was out- 


_ Caſe 95. 
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lawed in London by occaſion thereof afterwards, to wit, on MAandaß 


next after the feaſt of St, Agatha, virgin, in the ſecond year aboveſaid, 
at THE HUSTINGs ofthe Common Fleas, then held in THz GUI n- 
HALL of the city of London, at the ſuit of the ſame Henry, was 
outlawed, as by the record and proceedings of the fame outlawry, in 
the aforeſaid court of .the ſaid lord the now king of the bench 
remaining more fully and manifeſtly appears : upon which certain 
oUTLAWRY againſt the aforeſaid George, inform aforclaid promul- 
gated, the ſame Henry Molſe afterwards, to wit, on the thirteenth day 
of April, in the fourth year of the ſaid lord the king and lady the late 
queen, for the better obtaining of the debt and — aforeſaid, 
lued out of the aforeſaid court of the (aid lord the king aud lady the 


late 


— 


Wet 
aganf 


Davison. 
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late queen of the bench, a certain writ of the faid lord the ki 
and lady the late queen, of 7 utlagatum againſt the aforefai 
George to the then heriff of the aforeſaid town of Newcaſtle up 
Tyne directed, by which writ the faid lord the king and lady 
the late queen commanded the ſame ſheriff of the town of New. 
caſtle aforeſaid, upon Tyne aforeſaid; that he ſhould take the afore- 
faid George, at the fuit of the fame Henry, as before - mentioned: 
outlawed, whereſoever, in the bailiwick of the ſame ſheriff, as wel} 
within liberties as without, he might be found, and him ffely 
keep, fo that he might have his body before the juſtices of the fad 
the king and lady the late queen, at Nefminſter, on the mor. 

of the Aſcenſion of Our Lord then next f wing; to do and 
rere —— —— 
late queen ſhall conſider in that behalf, and that he have there 
that writ z which writ the ſame Henry Wolfe afterwards, and 
before the return of the ſame writ, to wit; on the fourth day of 
Hoy, in the above-mentioned fourth year of the ſaid lord the king 
and lady the late queen, at the town of Newcaftle upon Tyne afore- 
faid, in the county of the ſame town, delivered to one Foſeph A. 
hinſon, then being ſheriff of the town aforefaid, to execute in due 
form of law: by virtue of which certain writ, the aforefaid Joſep 
Atkinſon afterwards, and before the return of the fame writ, to 
wit, on the ſeventh day of May, in the fourth year above-mentioned, 
then being ſheriff of the town aforeſaid, at the ſame time, in the 
fame county town, took and arrefted the faid George, and him in 
his cuſtody, for the debt and damages aforefaid, then and there 
had, and him, in the ptifon of the ſaid lord the king and lady the 
late queen, then rr 
him the ſaid Foſeph from his office of ſheriff of the town afore- 
faid. And the id George ſo in the cuſtody of the aforeſaid 
72755 Atkinſon, in execution for the debt and aforeſaid, 
form aforefaid being, the fame Foſeph 2 d, to 
wit, on the thirteenth * day of Octeber, in the year above- 
mentioned, from his office of ſheriff of the town aforeſaid, at the 


and afterwards, to wit, on the ſame thirteenth day of October, in 
the fourth above-mentioned, the aforeſaid Benjamin, into the 
Bere was duly clefted and appointed. And the u 
id, was i the aforeſi 
— in his ſaid exit from his office of ſheriff of the 

id, in due manner delivered to the faid Benjamin 
Davidſon, and into his cuſtody, the aforeſaid George in pri 
aforeſaid, fo as before-mentioned detained in execution 65 
2 . f s two is, 
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id George, ſo in cuſtody of him the faid Benjamin, ſheriff of 
town aforeſaid, as before - mentioned, being in execution 
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the fame 
Auguft 


of 


deci ie from the x aforeſaid, out of the cuſt 
id Benjamin, permitted to go at large and eſcape 
he would, without the confent and again't the will of the fame 
Heary, and the Game Henry Wolfe of the debt and damages aſore- 
faid, or any part thereof being unſatisied, whereby an action bath 
accrued to the ſame Henry Wolfe, to have of the aforeſaid Benjami 
the aforeſaid one hundred and eight pounds; yet the ſaid Benjamin, 
h often required, &c. the aforeſaid one hundred andeight pounds 
to the fame Henry Wolfe has not paid, but to pay the ſame to him 
hath hitherto wholly and doth (till refuſe, to the damage of 
the ſaid Henry Hoffe of thirty pounds ; and thereupon he brings 
ſuit, &c. : | 


And now at this day, to wit, on Friday next after the morrow 
of the Holy Trinity, in this fame Term, until which day the ſaid 
Benjamin had leave to imparl to the bill aforeſaid, and then to 
anſwer, &c. before the lord the king at iner cometh as 
well the ſaid Henry, by his attorney aforetaid, as the faid Benjamin, 
by Nicholas Hardinge his attorney. And the aid Benjamin de- 
fends the force and injury when, &c. and faith, that he doth not 
owe the faid Fleury the ſaid one hundred and eight pounds, nor 
any part thereof, in manner and form as the ſaid — 
thereof againſt him has declared: and of this he puts himſelf upon 
the country: and the ſaid Henry thereupon likewiſe, &c. 
TaeREFORE let a jury thereof come before the lord the king at 
IV-/lminfler on Wedneſday next after three weeks of the Bab 
Trinity, and who neither, &c. to take cognia ance, &c. becauſe as 
well, &c. The fame day is given to the parties aforeſaid there, &c. 
AFTERWARDS, the proceſs between the parties aforeſaid is there- 
upon of the & plea aforeſaid continuer, by reſpiting the jury thereof *[ 1981 
between them, before the lord the king at H eſtminſler, until Madueſ- 
day next after three weeks of St. Michael thence next following, | 
unleſs the juſtices of the lord the king aſſigned to take the aflizes 
in the county of the city of Newcaftle upon Tyne ſhall before come 
3 ond day of Fly, _ Guildhall of the 
city ewcaſtle upon Tyne, in the county of the ſaid city, 
form of the — &c. for want of jurors, c. At alien aa 
before the lord the king at Mſtminſler, came the parties afore- 
aid by their ſaid attornies, and the ſaid juſtices of the ſaid lord the 
king, before whom, &c. ſent here their record before them had Po. 
in theſe words, to wit: AFTERWARDS, on the day and at the 
place within contained, before EDw arD NRVIL, igbt, one of 
the juſtices of the lord the king of his bench, and Jon Tun- 

TON, Auight, one of the barons of the exchequer of the ſaid lord 
be king, juitioes of the (aid lord the king afſigned to take afzes 
In 


Moir 
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in and for the county of the city of Newcaſtle upon Tyne, by form of 
the ſtatute, &c. comes as well the within-named Henry Wolfe as the 
within-written Benjamin Davidſon, by their attornies within 
contained. And the jurors of the jury, whereof mention is within 
made, being likewiſe called, come, who fay upon their oath, that the 
aforeſaid Hem y recovered againſt the within-named George Dal,, 
the debt and damages in the declaration of him the ſaid Henry, as 
within written mentioned, in manner and form as by the faid 
declaration is ſuppoſed. And that the faid George thereupon, a 
the ſuit and proſecution of the ſaid Henry, was ouTLAwtd in 
manner and form as in his declaration is ſpecified ; and that the 
faid Henry thereupon was proſecuted by the writ of capias uti 
gatum, in the ſaid declaration mentioned; and the fame to the 
within-named Jeſepb — ſheriff of the city of Newcafl: 
up Tyne within-written delivered, who took and arreſted the 
faid George, by virtue of the ſaid writ, in manner and form as in 
the ſaid declaration is contained, And that the ſaid ſheriff of the 
aforeſaid city, the ſaid George in his cuſtody for and upon that 
writ had, and him in the gaol of the lord the king and late lady 
the queen there detained and kept in cuſtody, as by law required; 
and on his quitting his office of ſheriff of that town, in due manner 
delivered him to the aforeſaid Benjamin (he being ſheriff of the faid 
town, as in the faid declaraticn is contiined), and in his cuſtody the 
aforeſaid George, in priſon aforeſaid, fo as aforefaid detained, by the 
cauſe aforeſaid ; and alſo the ſaid Benjamin, as ſheriff of the town 
aforeſaid, the aforeſaid George, in the priſon aforeſaid, under his 
cuſtody, then and there received, had, and detained, as by law 
required. Andthefaid George, being ſo in priſon, under the cuſtody 
of the ſaid Benjamin, in form aforeſaid detained, the ſaid Benjamin, 


being ſherif of the town as aforeſaid, the faid George, from the 


priſon aforeſaid, out of the cuſtody of the ſaid Benjamin, permitted 
to go at large where he would, and voluntarily permitted to eſcape, 
without the command of the faid Henry, he the ſaid Henry not 
3 of the debt and damages, or any part thereof, 2 
the faid Henry, in his declaration * aforeſaid, has ſet forth. But 
the jurors aforeſaid, upon their oath aforeſaid, further ſay, that the 
aforeſaid Henry made no petition other than in the faid decla- 
ration of him the faid Henry, to charge the aforefaid George in 
execution for the debt and damages aforeſaid, by the ſaid Henry 
againſt the aforeſaid George in form aforeſaid recovered. And 
whether the aforefaid George, ſo as aforeſaid to the proſecution of 
id Henry, by virtue of the writ of capias utlagatum afore- 
id, of and upon the judgment aforeſaid, fo as aforeſaid taken and 


152 
4 


or might be lawfully in execution at the ſuit of Henry for the 
es aforeſaid, without any expreſs petition by him the faid 
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th jurors are wholly 33 and therefore pray the 
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the f it ſhall ſeem to the Court 
that the aſoreſaid George, fo from proſecuting the afo 
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beyond the year and a day after that judgment given, 
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Henry, by virtue of the writ of capias utlegatum as aforeſaid, Werres 

vs legally taken and arreſted after the year and a day after judg- en 

ment aforeſaid, was lawfully rendered, or might be in execution 

at the ſuit of him the faid Henry, for his debt and damages afore· 

(id, without any expreſs petition by him the faid Henry, to charge 

the faid George in execution in that behalf made; then the jurors 

aforeſaid fay, upon their oath aforeſaid, that the aforeſaid Benjamin 

owes the aforeſaid Henry the within-written one hundred and eight 

pounds, in form as the ſaid Henry within thereof hath declared : 

and then they aſſeſs the damages of him the ſaid Henry by occa- 

fon of the detention of his debt, beſides his coſts and charges by 

him laid out about his ſuit in this behalf, to ſix pence, and for 

thoſe coſts and charges to forty ſhillings. But if it ſhall ſeem to 

the Court here, that the aforefaid George, ſo by proſecuting the 

eforefaid Henry, by virtue of the writ of capias utlagatum afore- 

faid, fo as aforeſaid taken and arreſted beyond the year and a day 

ater judgment aforeſaid given, was not lawfully nor might be in 

execution at the ſuit of him the faid Henry, for his debt and | 0 
aforeſaid, without expreſs petition by him the faid Henry 

to charge the ſaid George in execution in that behalf made; then 

the jurors aforeſaid, upon their oath aforeſaid, fay, that the atore- 

lid Benjamin does not owe the aforeſaid Henry the faid one 

hundred and eight pounds, nor any part thereof, as he the faid P 

Benjamin within, in pleading thereupon, hath alledged. And be- 

cauſe the Court of the ſaid lord the king here is not yet adviſed 

what judgment to give of and upon the premiſes, a day is thereof 

given to the parties aforeſaid until day next after ————, 

to hear their judgment of and upon the premiſes, for that the 

Court of the lord the king here is not yet adviſed thereof, &c. 
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* Wolfe againſt Daviſon. * 0 ] 

DEBT againſt the ſheriff for an eſcape, wherein the plaintiff An aQion af 
ſets forth, that he had obtained a judgment in the court of COA 

. eriff for ſuf- 

common pleas againſt one Dale for one hundred and ſixty pounds ring the vo- 
and coſts, and the faid Dale not appearing to ſatisfy the ſaid judg- luntary eſcape 
ment, was outlawed at the ſuit of the plaintiff, who thereupon of a priſoner in 
ſued forth a capias utlagatum againſt him, directed to the then bis cuſtody on a 
SHERIFF OF NEWCASTLE; and that the plaintiff, before the re- — 
turn of the faid writ, delivered it to one Jeſeph Atkinſon, then not taken there- 
ſheriff of the ſaid vill, who by virtue thereof arreſted the ſaid on until a year 
Dale, and detained him in priſon for the ſaid debt and damages till = day after 
the ſaid Atkinſon was diſcharged from his office of ſheriff; that the de judgment 
&fendant was afterwards under-ſheriff, and the {aid Dale was de- erg u, and 
lvered to him in cuſtody and in execution for the ſaid debt and a prayer to 
tamages; and that afterwards he ſuffered him to eſcape, the ſaid the Court to 
(ht not being paid. 92 — 
5.C. Comb. 373. 8. C. 1. Salk. 319. 5. Co. 88, 89. Cro. EN. 706, 707. Cro. Jac. 361. 1. Rol. 
ito. 895. 1. Leon. 263. 1. Sid. 380. Poſt. 413. 416. Moor, 641. Fitzg. 265. 2. Stra. got. 

3 Fam, Dig, « Eſcape,” (B. 1.) (. 2. Bac. Abr. 235. 3. Bac, Abr. 761. 
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Tun jun v, upon nil debet pleaded, find a ſpecial v that 
the plamtiff had obtained a judgment againſt the faid Dale for the 
faid debt and damages: they find the outlawry and the capias ut. 
lagatum, and the arreſt upon it ; and that the faid Dale was in the 
cuſtody of the defendant, then SHERIFF oF NEWCASTLE; and that 
he voluntarily ſuffered him to „ the ſaid debt not being paid: 
Then they make a ſpecial concluſion, that if Dale, fo taken a year 
and a day after the faid judgment recovered againſt him, could be 
in execution for the faid debt and damages, without any expreg 
prayer to charge him in cuſtody, then they find for the plaintiff c. 


Ir was ARGUED for the plaintiff, that when a man is out- 
hwed after judgment, the capias utlagatum is the proper procek,, 
and then the plaintiff is at the end of his ſuit (a); and therefore 
there can be no default in him for not continuing his proceſs o 
as to have the prifoner brought into court, and then upon 
r = at his fait, 

itting there were any laches in the plaintiff, or diſcontinuing 
— t if the party be in execution upon a capias ailqa- 
if he lect (114 Gor though the ourtzery be in he king een 
i 29; ou in the king's 
eee 
muſt take notice of the ® law, that he has him in cuſtody for that 

rpoſe © unde conviftus eff”, for thefe are the words in the writ, 
[is the defendant promiſe to pay a debt in conſideration of for- 
bearance to proſecute a capias utlagatum, this is good in law (c) 
which proves that an outlawry is at the fuit of the party; for ſuch 
a promiſe would be void to ſtay any proceſs at the ſuit of the king, 
In the Fifth Report (d) there is a caſe in point: Layton 
an action of debt againſt W/alwyn and had judgment, and then 
was outlawed, and taken upon the capias utlagatum, and eſcaped; 
whereupon the action was brought againſt Gærven the ſheriff ; and 
ee eee, 1 
after judgment in debt, is taken capi 
. an end of the plaintiff's Ang if no Jaches be u bom 
continuing his proceſs, he ſhall be in execution at his ſuit if ho 
will; for it is but reaſonable, that if the king ſhall have a benefit 
at the ſuit of the party, that the party ſhall have a benefit at a 
ſuit of the king. This caſe was adjudged in Michaelmas Jem 
in the fortieth year of the queen : and three years afterwards, in 
the fame Term, Poryan and FEnxER, Fuftices, ſeemed to bo 
of another opinion in an action of debt brought againſt an admi- 
niſtrator upon a judgment had againſt the inteſtate (/), where the 
defendant pleaded, that the in was outlawed after the judg- 


(s) Poſt. 202. + (4) 5s. 
(% 1. Sd. 380. Yelv. 19. Cro. Eliz. (e) Garnon's Caſe, 6. Co. 88. C 
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and taken upon the capias, and died in priſon ; and Wola 
2 to the plea thoſe Two JupcEs held, that he —— 2 
in execution at the ſuit of the plaintiff without his expreſs prayer, 
and the Court award it ; but Ga wor, Juſfice, was of a contrary 
opinion in that caſe, And according to his opinion and the reſo- 
Jution in Garnen's Caſe there have been ſubſequent judgments in 
this very point, that when the party is taken upon the capzas ut- 
lagatum he ſhall be in execution for the plaintiff if he will, al- 
though bis body was never brought into court (2). This cafe 
came in queſtion y in this court in Michaelmas Term, in thy 
twentieth year of King Charles the Second. It was debt upon an 
eſcape (b), wherein the plaintiff declared, that he recovered a 
juigment in the thirteenth year of that king, that the party was 
outlawed the fifteenth, and taken upon the capias the eighteenth 
year of the ſame king, and eſcaped ; but he had not declared that 
he was in cuſtody, and prayed to be ſo at his ſuit, without which 
his impriſonment upon the capias did not make him in execution at 
dis ſuit 3 for it may be he was not * contented with that, but in- ® [ 203 ] 
tended to have another execution than his body. But the judg- 
ment in this caſe is not z only the. opinion of PornAM 
and FENNER, Fuftices, is cited, that he be in execution 
at the ſuit of the party until he diſclaim it. If the be taken 
upon a capias pro he ſhall not be in execution after a 2 
and a day at the ſuit of the party without prayer (c). But there 
is a difference between that and this caſe (4) ; for here it appears 
by verdict that the plaintiff ſued out the capias for the recovery of 
r DIY he intended to have the body 
of the party in ly. | | | 

Tnosg WHO ARGUED on the other fide, admitted, that if the 
eſcape had been-within the year after he was taken by the capias, 
the plaintiff, ſhould have an action of debt againſt the ſheriff for 
an eſcape ; and the reaſon is, becauſe within the year the plaintiff 
might have brought a capias ad ſatisfaciendum againſt him, and 

him in cuſtody, but after the year he hath lapſed his time, 

and 1s driven to a ſcire facias, and therefore he ſhall not be then 
in execution at his ſuit without continuing the proceſs ; he is in 
at the ſuit of the king to anſwer the contempt of his laws (e), and 
bo it would have appeared if the ſheriff had returned a cepi corpus 
upon the capias utlagatum; therefore —— muſt appear upon 
record, to make him in execution at the ſuit of the party. When 
the defendant is taken upon the capiat utlagatum, there is an end 
of the party's ſuit as to any other proceſs to be ſued by him (), 
for he cannot have a ſcire facias or any other proceſs upon that 
judgment: and fo it was at common law, if there had been any 
ſtay of proceſs after the year and day; therefore it ought to be 


(% Moor e. Reynell, Bridg. 6. C. (i) Cro. Jac. 545. 620. 657. 
1 Latch. 200, An (e) 2 8 
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Worre Continued. It is affirmed, that he is in execution of the party 
ageinf mnolens volent. It is true the ſheriff is bound to keep his 2 
Davisox. in cuſtody, but not under equal penalties; for in ſome cafes an 
Firz. 265, action on the caſe — will lie againſt him for an and 
ſometimes an action of debt, where the plaintiff will recover both 

his debt and — 4 but here an action on the caſe only will lis 

againſt the ſheriff, The reſolution in Garnon's Caſe will not 

come up to this; for the words are, If the defendant be taken 

upon the capias utlagatum at the king's ſuit, no laches being in the 

plaintiff in continuing his proceſs, he ſhould be in exe :ution for 

[ 203 ] the * plaintiff if he would; it is not faid with prayer or without 
prayer, neither is the year and day mentioned there. Neither is 

the caſe in Brid (a) an authority for the plaintiff; for that 
was an action of the cafe brought againſt the ſheriff for an eſcape 
of the party taken upon a capiat utlagatum, which is an argument 
that they took the law to be otherwiſe at that time; for if the pri- 
ſoner had been in execution at the ſuit of the party and eſcaped, 
they would have brought an action of debt, and not an action on 
the caſe. The like action on the caſe was brought againſt the 

- ſheriff of London for an eſcape by Froft (b), where the defendant 
was in cuſtody upon a capias utlagatum ſued after a year; and 
there it was agreed, that he could not be in execution at the ſuit 
of the party without prayer: but becauſe he was diſcharged from 
his impriſonment, without finding ſureties to fatisfy the plaintiff 
according to the ſtatute (c), the plaintiff was prejudiced thereby, 
ardd bee an u. Van on the caſe would Ne U his (af! 
But THE CourT were of opinion, that it was in vain. for the 
plaintiff to ſue out an outlawry if he had no benefit when 


the party was taken the capias without i e pro- 
ceſs (4); for to — ſhould he take out a five foci 
after judgment, when the party cannot be found and nothing can 
be done upon it? ; 


Therefore JUDGMENT was given for the plaintiff, 


(a) Bridg. 6. 7. | (c) 5. Edw. 3. c. 1. | 
(6) Froſt's Caſe, 5. Co. 89. 1. Leon. (4) Cro. Ez. 706. Gi. C. P. rp. 


2 
a — l 
Caſe 97. The King againſt Cran feilt. 


—— HE defendant was indicted at the ſeſſions held for the borough 
ment at 2 bo- of Hatfield for ſpeaking theſe words, © The mayor and alder- 


e « men of Hatfield are a pack of as great villains as any who rob 


f which © upon the highway, and we will take away their charter.” 
te ich are was Found gal ſpeaking the words. p 


It was moved in arreſt of judgment, and. ſeveral exceptions | 


„ 

65. 47 . 

Carih. 14. FirsT, This being-tyind.a: s felling of 2 yamicutir oweyh, 
| they ſhould have ſhewed what authority they had to bold _— 


* 


— 2 DX. .c- Wr 


rr err erer 
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fons, being in a private place, either by pfeſcription or charter, T* Nun 
which was omitted. e * | cur 

SECONDLY, The words are not indictable, for they are of heat To ſy of a 0. 
and paſſion; for which the defendant ought to be bound to his good e thats the 
behaviour, but not indicted. In Eafter Term, in the twenty- 3 mayor and al- 
firſt year of Ling Charles the Second (a), one Burford was indicted « ym. ky 
in this court for theſe words ſpoken by him of the juſtices of the not indictable, 
peace: None of the juſtices of the peace underſtand the ſtatutes unleſs applied to 
« of exciſe, except ſuch a one” [naming him], “ and truly he them in the ex- 
« does neither well underſtand them, nor moſt of the parli — ecution of their 
« men who made them : and this indhclment was Q ed. aan 
Hob. 202. Moor, 819. 2. Keb. 494. 994 1. Mod. 35. 2. Vent. 16. 2. Salk. 698. 6. Mod. 
124. 1. Hawk. P. C. c. 21. f;. 2. Term Rep: 199. 


| ; * 
THIRDLY, It is faid, juratores pro dmins rege præſentant, it Indiftment. 

ſhould have been pro domino rege et burgo prædict. preſentant (b). 

(e) Vent. 16. 2. Keb. 494. ford, 1. Vent. 26. Anonymous, 1. Vent. 

is ſai 10. Wrightſon's Caſe, 1. Salk. 698. Reg. 

v. Soley, 1. Salk. 698. Reg: v. Langley, 

moving in arreſt of judgment, prayed 6. Mod. 124. Rex v. Legarley, 1. Hawk. 

that he might fubrait to a ſmall fine j and P. C. ch. 21. £ 13. 3 but Rex v. Bakery 

that the Court, not being ſatisfied hat the 1. Mod. 35. ſeems contra, And noTz, 

words were indiQable, becauſe no con- that now a motion may be made in arreſt 

tempt of Government, they fined the de · of judgment on an indictment at any time 

ſendant fixpence. See alſo Rex v. Bur- before judgment pronounced. 


The King again The Inhabitants of Liſley. Caſe 98. 


AN ORDER of ſettlement was made by two juſtices of peace ir the pariſh of 
to remove one Elizabeth Sinkwell, late of Lifley, ſingle- A procure a fe- 
woman, and William her ſon, to the pariſh of Merton. Hempſtead, 12 — 
in which order the cauſe affigned was, becauſe that, by fraud and 2 d bang 
colluſion of the pariſh of Liſey, ſhe was delivered of the ſaid baſtard Gd in the pa- 
child in the pariſh of Morton. riſh of B. an or- 
nsr, It was odjected againſt this order to quaſh it, becauſe aud dung da 
it did not ap — the mother was laſt legally ſettled in —— 
pariſh of Liſley, or that ſhe was a pariſhioner there at the time ſhe riſhioner of the 
was delivered at Morton : they only ſaid, « Elizabeth Sinkwell, late Par of 4. at 
« of Liſley, fingle-woman;”” which is but a deſcription of the perſon 2 
and an addition of the place, and not a ſufficient allegation that the Court will 
ſhe was an inhabitant · there, or that the child was ſettled there. not quaſh nor- 

Now it appears by the order, that the child was born at Morton, der for this de- 
and the birth primd facie makes a ſettlement in that place, no- fee 
ing appearing in the order to make him an inhabitant elſewhere; 22 


* : Ante, 150. 
they cannot ſend him back to a place where he never was. © 


As to THIS OBJECTION, it was anſwered, that the order recites 378. 
her to be © late of the pariſh of Liſſey, ſingle - woman; which is a — 2424 
ſufficient taking notice that ſhe was an inhabitant of that pariſh. 076505 
Salk. 121. Comb. 29 5. 1. Bac. Abr. 319. 
"Vet. O SECONDLY, 


% 


Ait 
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Fun Kine SECONDLY, The reaſon of the removal is too general, viz. that 
, ſhe was delivered at Morton by fraud and colluſion of the pariſh 
Tus of Lifley. a | 

InwABITANTS a 8 

or Lax ZV. As tu THIS OBJECTION, it was ſaid, that the juſtices are not 

*T 2 Irren they make ſuch an order to & remove 
L 20s her; and therefore if they aſſign a cauſe uncertainly, that ſhall not 

quaſh an order. 


Tux Coux r inclined, that ſhe ought to be alledged to be a 
<« legal inhabitant in the pariſh of Liſſey; but would not quaſh the 
order, becauſe it was nine years fince it was made, viz. ever fince 
October 1691. 


Caſe 99. Stanford againſt Chamberlaine, 
Jodgmentiothe E IECTIMENT tried at the aſſizes, and a verdi& for the 
court of king's LE plaintiff; the judgment ought not to be ſigned till the rules 
fend anc fs ATE Cut, Which will be in four days after THE For zA returned, 
day: after the Which happened, in this caſe, to be the fixth of May, 
return of Tar | 7 , X 

8 The plaintiff got his judgment ſigned on the very but it 
$520 was not executed till f e- the fixth day; ſo that the 
— had time enough to bring a writ of error, or move any thing in 
1. Sid. 36. arreſt of judgment. OY | | | 
3338 Yet THE Cour held, that the ſigning the judgment was ir- 
4 Coen. Dig. regular, it being before the day allowed by the rules of the court; 
« Pleader,*>- and though it was taken out afterwards, that was not material. 

+ Berr: 2x50 Therefore the judgment was ſet afide, and the party had rell. 
tttion (a). | 


* (4) See 2. Lilly P. R. 423- Turner v. Parneſby, 1. Salk, 259. Doe +: Copeland, 
2. Term Rep. 780. 


o 


” 
. 


75 Py Stephens -agein/? Squire. 
pro- 
\ Pay 2 4 
© 


2 
5 
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Sed d. And now an ation was brought agzinft the defendant upoa 
nder this promile. "| 

The queſtion was, Whether this was a void — ty the 
$'C:Comb. 362. ſtatute 29. Car. 2. c. 3. of Frauds, being made in behalf of ano- 
Comb. 2. ther, and not in writing? which ſtatute enacts, © that no action 


- 7. Salk. 28. « ſhall be brought to charge the defendant upon any ſpecial pro- 


Fiz. 202. | | ; 
2. Wi 34. Bull N. P. 281. 3. Burr. 2868. Edſpinaſſe, 100. 2. Term Rep. 80. 


« miſe 


Eaſter Term, 8. Will, 3- InB.R. 


u miſe to anſwer for the debt, default, or miſcarriage of another STarazny 
« perſon, unleſs it be in writing,” aganf 


Sui. 
But THE CourT were of opinion, that this cannot be ſaid to : 
be a promiſe for another perſon, ER mona. 9 
ſore not within this ſtatute (a). 


N. Naſh, 1, WII. 205. rena vier Williams 
» 3 Burr. 1885. 


| *[ 206] 
Richards again Hill ws Caſe 101. 


N ACTION ON THE CASE for diverting a water-courſe, in A preſcription 
which the plaintiff declared, that he was ſeiſed of A waTER- fr 2 water- 
MILL to him and his heirs, ſecundum conſuetudinem decanatis de me _ 
Welverhampton, and ſo ribed for a water-courſe, &c. and ich the plain- 
that the defendant, intending to deprive him of- the profit of the tif was feiſed 
ſaid mill, did divert the water ab antiquo cones ſu 2 per A he © according to 


could not molare fo faſt. There was a v ras paar 


It was moved in arreſt of ju . 
not preſcribe in a que eſlate, the Court could not take notice 
of any other eſtate the plaintiff had by this declaration: he ſhould 1. Sid. 298. 
have left out ſecundum conſuetudinem decanatis ; for, How can he 2 2 
be fo ſciſed without ſhewing what that cuſtom was ? 3 


This objection was over · ruled by THE CourT; for if the N. Lutw. 29. 
plaintiff was ſeiſed of an eſtate in Borough Engliſh, that had been + 5 
a cuſtomary eſtate, becauſe he has it by the cuſtom of the manor, 1. os. 64. 
I Bk nate, 


SeconDLy, He does not ſay, that he diverted the water from Or Seger 
the mill, but «from its ancient courſe, per quod, Sc.. * ms i Fog 
from a mill, an inſenſible per gzzd may be rejected; for as the action implies à tort, it is r. 
8. C. 1. Ld. Ray. 10a. Lord Ray. 274. 293. 2. Will. 313. 

THIRDLY, The matter of his damages is laid inſe 
the git of the action is, that he 3 a mill, out of whi 
profit by grinding: now the word molare is inſenſidle, and = 
is a proper word for grinding. 

Ir was HELD, as to the Third ObjeQion, that the word 
molare being inſenſible, no damages could be given for it; 
eee A OLIN \F that part of i had ben 

out, 


$0 the plaintiff had his judgment 


The King againſt Cowper. Caſe 102, 


JNDICTMENT againſt the defendant, ſetting forth, that there To tire a boa 
was a war with LEWIS the French Kin that during the con- —— 22 | 
tinyance of that war the defendant n for twenty guineas, a 


king's enemies, is indictable at common law, as miſprifien of treaſen. 


- O's - faiſh, 


[2071 
Tur Kixc 
ararft 


Court. 
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Eee. et proditoriz to aſſiſt the king's & enemies; that the 
t fo hired was brought to the ſhore in order to embark him 
and others, where he was taken. This matter was all found by 


Ir was MOVED in arreft of judgment, that this was not an of. 
fence at common law; for then any act which ſhews an intention 
to do an uclkwful thing will be a fault, as if a man hire à houſe 
with an intention to ſet up an unlawful trade (a). If the fact it. 
ſelf do not import any malicious deſign, then the finding of the 
jury will not alter the nature of it(b). If then there is nothing 

this indictment which favours of an offence at common law, 
— ————_ for an intention to do 


an unlawful act is no crime by either law. In this caſe it is not 


ſo much as ſaid that the defendant endeavoured to go beyond ſea 
without the king's licence. ; 
To wnicn it was anfwered, that it is a crime to hire a bat 


do affift the king's enemies with an open and manifeſt attempt, by 


1. Hale P. C. 
371. 

1. Hawk. P. C. 
c* 20. f. 59. 

2. Hawk. P. C. 


c. 25. . 145. 


87 
high treaſon. yet it is a miſdemeanor. 


viſible acts, fo to do (c). As if a man prepare a plate of the 
breadth of the broad ſeal, and by ſome plain act it ſhould appear 
that he deſigned to have counterfeited it, and is taken before his 
was brought to perfection, — this do not amount to 

; t is an innocent act to 

lie in a hedge; but if it be with an intention to attempt the ure 
conſart, and that appear, it is a high crime. An intention to fight 
a duel is a miſdemeanor, and puniſhable by fine and impriſon- 
ment ; and therefore if a challenge be ſent to another, though the 
parties never fight, yet both he who ſent and he who carried the 


challenge are puniſhable (d) ʒ according to the rule which is men- 


tioned by my Lox D CokE (e), © Quande aliguid probibetur, pre- 
« bibetur et omne per quod devenitur ad illud.” The knowledge 
and concealment of treaſon. is miſpriſion thereof, which is puniſhed 
by impriſonment during lite, forfeiting of the goods and pro- 
fits of lands during life (J); now ſince the law inflifts ſo high a 

niſhment bY concealing a treaſon, it cannot be a queſtion 
— the bare intention to commit fo high a crime is puniſhable 
likewiſe at common law. * It is no argument to ſay, that becauſe 
the defendant is not guilty of the higheſt offence, therefore he is 
guilty of none, for there are gradations in law which vary the 


offences of men, and proportion their puniſhments to their crimes, 


Cura. The veryintentionto commit treaſon is regarded inlaw; 
and any preparation to aſſiſt the king's enemies is a prejudice to 
— 2 at common law. 5 ations 


(a) (d) See the Caſe of Darcy v. Robinſon, 

(3) 2. Show. 2. | 1. Keble, 694. and Darcy v. Collins, 1. 

(c) See Lord Preſton's Caſe, 4. State Sid. 186. | 
Trials, 406. Feitcr's Crown Law, (e) 3. Inft. x58. 


196. Hale F. C. 374. 652. 708. 


Faſter Term, 8. Will. 3- In B. R. 
ere governed by intentions, as . them ; ſo that in divers Tur K 


caſes the intention makes the criminal. Sac] 
Whereas the Judgment was all rm, andthe deeadunt ha | 

one hundred marks, and committed till paid. | 1. Lev. 246. 
x. Hawk. P. C. ck. 28. . 18. c. 65. C. ankle 3. Mod. gz. 


Keat DE Barker, * Caſe 103. ; 


N AcT10N was brou the defendant for fix years A plaintiff, fince 
A wages due to the for his ſalary ſalary being a ſteward. 2. He. 7. Cc. 4. 
There wi was a verdict for the epa at the e in Beriſbire, ä 


and ouly ſeven pounds damages given. * ce fe 


It was moved to d;ſcontinue the aQtion, and that the paffas da men lu = 
might not be brought in. 

Sed non allecatur ; for after a general perdie the Court will not K 55 | 
1 now t—otg, cr yes his action: it has been allowed Hun. 36. 
after a ſpecial x verdif, and _ argument at bar (a); ſo likewiſe Hard. 152. 


— oining in t not aſter arguing ſuch demur- Cath. 97: 

i But the ftatute 2. Hen, 4. © 7; add # ha a 
aha tiff ſhall not be nonſuit; which was otherwiſe — 
at common . OY TOY like his damages he might he N 
nonſuit. | 
ame ee Wn on ſpecial circumſtance and payment of 
Car. 575. coſts the Court wiil permit a diſconti- 

(5) Lord Howard's Caſe, . Sid. 84. nuance after demurrer argued, Jones v. 


Robinſon v. Banbrough, 2. Sid. 113. Bur Pope, * 295. S. C. 1. Saund. 35. 


The King again The Inhabitants of Haſwell. Caſe 104. 


HE 8TATUTE 14. Car. 2. c. 12. enacts, „That upon the an order of fef- 

« com of the churchwardens and overſeers of the poor fions fuperſeding 
© to any juſtice of the peace, within forty days after any perſon an order of two 
« cometh to ſettle himſelf in a tenement under the yearly — — 8 ACE 
© ten pounds, that two juſtices of peace, Quorum unus, of that 3 = 
« diviſion where ſuch perſon is likely to be chargeable to the pa- quaſh it for this 
« rith, by warrant may remove him to the pariſh where he was defect. 
& laſt legall ſettled, PRoviDe, if he think himſelf aggrieved $.c.. S A=. 
9 the judgment 2 the row juſtices, r * G. appeal to the Poſt, 296. 476. 

next quarter- ons, who are r uired to ce according * 
e a 291 


Two juſtices, by warrant under their hands and ſeals, ae Ante, 764. 
2 poor man from the pariſh of Mol ing to Haſwell; thereupon an Pot. 396. 41& 
appeal is brought, nd oþ the ſeſſions order was, © that the warrant of 
© the two juſtices ſhould be an and that the party ſhould 
© be carried back to Woking,” 


Which. order being removed by cortieveri, — was taken 
to it, that the juſtices in their OY had no power to Pugh 
3 


Eaſter Term, 8. Will. 3. In B. R. 


Tus Kine the warrant made by the two juſtices, becauſe they had only 

power to quaſh or Sir it; and the word © ſuperſedeas” is pro. 

pro” olga perly applicable to proceſs before judgment, and not to the judg. 

r ment itſelf: as if a man be incuſtod upon a writ, and then come 
r 

Carth. 469. Tux CourT were of opinion, that * ſuperſedeas”” was not 2 

— in lan proper word in this caſe, but would not quaſh the order; but re. 

"> ferred the matter to THE JUDGE OF ASSIZE. 


Caſe 105. Stakes againſt Oliver. 


I the wouchee in Wir OF ERROR was brought to reverſe a common recovery, 
a common reco- and A ferre facias againſt | tertenants, who are ſummoued 


, and appear, and the ſheriff has returned, that there is no other 


— 4ccet The error aſſigned was, that the vouchee was a feme covert, and 
ing in perfor, or under age, and appeared by attorney. 


—— If ſhe had vouched in perſan, or by guardian, ſuch a recovery 


vexy is errone - ſhould not be reverſed for error after full age; ie 
0us, and may be ig made by the Court, who will not admit of any one but ſuch 
ans ber who ſhall be anfwerable for the Joſs that the infant may fuftain; 
Fire facies, ac. but an attorney is made by the party, and an infant may not have 
cording to te diſcretion enough to chooſe an attorney who will be faithful to 
prefiice of the him (a). Therefore the appearing by attorney, and ſuffering a 
ONS, recovery, it ſhall be reverſed for the fame after the comes 
the Sue, of age, becauſe it ſhall be tried by the country, Whether the 
-2 warrant of attorney was made under age, ot not (6)? 
L210 J Neither can the huſband, though of full age, make an attorney 
— for himſelf and wife under age, to bind the inheritance of the 
1. Roll. Ar. wife; but ſhe belag the principal muſt be barred by her own 
931. 757, 752. act; and therefore ſhe muſt appear in court in ſuch manner a 
7. Sid. 322. the law has directed by reaſon of her infancy. It may be a 
8 r be 24 by any act of ber _ 
beſides a fine ; fot is not exami a common 
on Bur his tive the caſe of a fine levied by an infant, for that 
2. Saund. 94. cannot be reverſed but by the infant himſelf during his le); 
_ Comb. 63. 207. for jt being the act of the Court to ſuffer ſuch a one to levy a 
Carth. 222. fine, the Court muſt therefore reform the fame by inſpection, 
"x which cannot be after full age. | 
1 For this reaſon, the recovery was reverſed ii cauſa the end 
Fitzg. 7. of the Term. | | 
2. Burr. 361. 


Holland v. Jackſon, Bridgm. 73. (5) Raby =. Robinſon, 1. Sid. 341. 
Her 2 Jackſon, | 3. Lev. 142. See Co. Lit. 380. 3. Bu. 
Palm. 223. 149- 224- . Rall. Rep. 73. Abr. 142. | 
101. Moor. 622. Cro. Elz. 739. 774 (e) 3. Lev. 36. 


"> 


w 
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Haines Barley's Caſe. Caſe 105. 


FJECTMENT for lands in Eſſex tried at bar. The plaintiff In what caſe a 
claimed as heir at law to one James Wade, who had iſſue r ge" gh 
William Wade, and one ter, who was now the Lady Baſh, cio 
and leſſor of the plaintiff. illiam Wade had likewiſe iſſue, one being proved, 


ſon and two daughters, who were all dead without iſſue. 6. Mod. 225. 


. and 
The defendant made a title under a conveyance 1 
releaſe, dated the twenty-firſt of May, in the twenty-firſt year of 

Charles the Second, and made between Willkam Wade of the one 

part, and Haines Barley and Fohn Turner of the other part, by 
which the lands in queſtion were ſettled upon them and their heirs 

to the uſe of William Wade for life; fo to his firſt, ſecond, and 

third ſon in tail- male; like remainder to John, William, Haines, 

and Charles Barley; remainder to Haines Barley the father; re- 

mainder to the right heirs of William Wade for ever. 


The plaintiff then produced a deed made in the 1633 
e the id Your Wok of the vs pert, and Hos, Be 
dant and his wife, and Jobn Mordant, of the other part; which 
deed was atteſted by three witneſſes, two of which were proved 
be dead, and the other could not be found : by which deed it 
appeared, that A FINE was levied, and the uſes thereof were : 
declared to James Wade for life, remainder to his firſt fon, and + 
the heirs males of his body; fo to his ſecond, third, and all other 

the ſons of the ſaid James Wade in tail-male ; remainder to the 

iſſue females ; then to the wife of William Mordant for life; re- 
mainder to Charles Mordant and his heirs for ever. © r 


So that Williom Wade was tenant in tail, and could not bar the * [ 211] 
remainder without 4 recovery, which was then produced, and a Parolteftimony 
deed to lead the uſes thereof, and ® livery and ſeiſin indorſed, to * anf 
make a tenant to the præcipe. But it happened that one Frances fager, is evi. 
Douglas had at that time an eflate for life in theſe lands as her Jence to ſhew 
Jointure, but the jointure-deed could not be produced: but they an eſtate for life 
proved, that in 1661 ſhe levied A Fins ſur conceſſit, and demiſed i Fe at the time 
the ſame to one Moalhy for ninety-nine if the lived fo long, ga b Gant 
for ſecuring the pa t of four hundred pounds; which mortgage in tal, if the 
was afterwards aſſigned to one Monteatz, and both of them joined jure decd be 
in a leaſe to William I ade for ſixty years, if the ſaid Frances lot. ; 
lived ſo long, under the yearly rent of two hundred pounds. ff. Com: Dig, 

This was admitted to be a ſufficient proof of the jointure. (A. 4). 

And to the like purpoſe they produced depoſitions in chancery, The depoſitions 
which they offered ta be read, the bill and anſwer being taken off taken in chan. 
the file, and loſt. . 
— bill 8 2 to 8 1. Mod. 4. 2. Vern. 471. 591. Stra. 920. . 

5 ig. Evi i „ 3A Bac. Abr. Cowp. 
k 278. 281, 286. 4 os 248. 9 on ; _ 4 _ 
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The entry of But they offered to give an account that it was once filed, which 
b. Arbe was by the Six Clerks book; and produced an inrolment of the 
Re ar ens decree, which mentioned both bill and anſwer. — © 
——— And Tat CourT was of opinion, that the jointure-deed bei 
— loſt, they might ſupply the proof by memorials thereof, ſince it 
Bull. N. P. 240. was impofiible to ſhew the deed itſelf. r 


So the plaintiff had a verdict for ſo much as was in jointure, 


Caſe 107. ; Martin againſt Monke. 
If a wif Ni roll OTION to amend a fault in the jurata after verdiQ 
tac ue os VI for the plaintiff ar the affizes in Suſſex - * 


&« lord te ing It was ( nomina juratorum between the plaintiff and defendant, 
% aud lady 2 de 3 Sc. ponitur in reſpectu coram dom. reg. et dem. regina 

yay” apud Mm. Sc. mf; juſticiar', &c. ad aſſiſas capiend. a 
— deck prius die, Sc. viceſamo die Martii. N. News 7 r 
dead; or if it It ſhould have been caram domino rege only. 


on which the © And the day ee was miſtaken; for the affizes were 


aſlizes were the twenty-third of March. 


be amended. al- be record was right, by which he prayed it to be amended; 


though the pe and for authorities, the caſe of Mere hant v. Reaſon (a) was cited, 
yell be neu. where the record was de placits debits, upon the ſtatute 2. Edu. 6. 


this being only a miſ ifion of the clerk, ſhall be ended b 
. Bac. A Pet 7 2 | am } 


Bor ox THE OTHER SIDE it was inſiſted, that this was not 
amendable, for the Juſtices of niſ prius had no authority to take 
ſuch a record. The miſpriſion of a clerk in a writ of ni prius is 
amendable by the ſtatute of 8. Hen. 6. c. 12. but then it muſt have 
ſufficient matter 2 or implied to give authority to the 
J e to try the iflue, for without that writ he cannot try the 

3 and therefore in debt (c) againſt the defendant & huſband- 
man,” the queſtion was, Whethe he ens ſo die impetrationis bre- 
vis? And the writ of ni pr ius, by which the cauſe was tried, 
takes notice that the defendant was a huſbandman; but the 
material part of the iſſue was left out, viz. Whether he was ſo 


(«) Le Merchant» Rawſon, Cro. Car. 396. and Aquila Weeks Caſe, Cro. Car, 
— N 3- Palm. 378. Godb. 328. _ 
- (5) Muſgrave . Wharton, Cro. Jac. (e) Blackmore's caſe, 8. Co. 161. 
254- See allo Fowls v. Child, Cro. lc. 
3 322 (J 
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impetrationis brevis, or not? There was a. verdi& for the Menzis 
plaintiff; and though the record was right, the Court would not agairft 
ſuffer the writ of 1, prius to be amended [a becauſe by that 1 
vrit the Judges had no power to try the iſſue in the record. In 
all the caſes where the record of niſi prius has been amended by 
the roll, the writ of diffringas has been right; which, together 
with the mf ny is a authority for the Judge to try 

cauſe (b); but tringgs was wrong, for it was 
28 et Moria, Doi gat Sc.“ hich could nat be; 


for the queen died in December, and the cauſe was fried the twen- 

med pr ry en. Ts 

For which reaſon THz Covg held this not amendable, 

| n LO 
Thwaites and his Wife againft Aſhfield. Caſe 108, 


AN ACTION OF DEBT was broyght for rent upon a leaſe of a In an ation of 
1 houſe to be made by three Judges, purſyagt to the act for debt on 2 leaſe 

erecting a court of judicature for determination of differences 2 — 
concerning houſes built in London, whoſe judgment and decrees writings a- year, 
by the ſaid act are made a record and entered ini a hook, and kept ifthe plaintiff 

by the lord mayer, with the records of the city; in which leaſe declare for one 
the rent of on pounes thirteen ſhillings was reſerved per annum, hundred poupds 


and the plaintiff declared for a hundred pounds, dye for ſo many usa, an 


; and it appeared ppon the record, in caſting ug the ſums, it appexr that 
bat he had declared for eight pounds too much, 2 — ben 
* The defendant pleaded © nul tie! record,” and there was a be be declared 


— 


judgment for the plaintiff, that he had produced the record. me, vet. 
It vas moved in arreſt of j that this being in debt for ter verdict, if 
rent, and an . certain, the — — 
never have judgment, becauſe it appeared, upon his own ſhewing, he ſhall have 
that he had not any cauſe of action for the whole. If it had been judgmentforthe 
m action of covenant to pay a yearly rent, and the breach had been Sau. 
afigned for non-payment of a certain ſum at ſuch days, and the 38. 
whole had not amounted to ſo much as demanded, that might be 5 C. 12. Mod. 
well enough (e) ; becauſe in covenant damages are to be recovered gz, © 
according to the evidence, and not as the party hath ſummed it up. Hob. 39. 
But my Lox D Coke was of opinion, that upon debt for rent Cr. Car: 104. 
it was otherwiſe, becauſe in that action you recover the ſum 3 
demanded. In all actions of debt, the plaintiff is privy to the ſum Latch. 175. 
in demand, and therefore ought, at his peril, to declare for the true 2. Keb. 576. 
debt; and the reaſon why he ought to demand the very ſum, is, Oro. Eliz. 22. 
becauſe if he ſhould do otherwiſe and recover, he might afterwards 1 8 5, 233 
oe pe 128. 499.569, lere 5. Com. Dig. Pater? i.. 


(a) Year Book, 1 1. Hen. 6. pl. 11. (c) Ferrar v. Snelling, 1. Roll. Rep. 
66) 8. Co. 166. Carth. 506. Salk. 335. S. C. 3. Bulſt. 145, 7 
43. 88, Polit. 399. 1. Bac, Abr. 100, * + e | 

. 2 0 rr 
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bring an action for the true ſum, and ſo the defendant would be 


e doubly charged ; and therefore in debt upon a bond, if Dal 


Ani s. 


6440 


declare for lefs than due, he ſhall never have judgment (a), 


To which it was anſwered, that though the action was for an 
entire ſum, yet it was made up of ſeveral rents to be paid at divers 
days, and ſo muſt be taken as ſeveral demands for the rent; 2 
where debt was brought upon three bonds, and upon oper, the 
defendant pleaded condition performed, and there was a verdi& 
for the plaintiff. Now though the plaintiff could not have judg. 
ment as found by the verdict, yet releaſing damages and de 
had judgment for the two firſt bonds (4). So where the defendant 
avowed for five pounds rent, and a nomine pœnæ for non-payment 
at the day, but laid no actual demand of the rent, the avowry was 
held naught as to the nomine , becauſ it could not be for. 
feited without a demand of the rent; yet he had judgment for 
the return of the cattle, becauſe he had a lawful cauſe to diftrein 
for rent arrear, and the demands were ſeveral (c). The pee Julg 
ment was given where a plaintiff brought an action of debe 
forty pounds upon the ſtatute of Uſury, and declared, that the 
defendant corruptrue did lend forty pounds contra formem flatuti, 
and ſuch a day did alſo lend twenty _ contra formam, &c. 
but ® did not fay corruptrue ; upon non the plaintiff 
had a verdict; and it was — arreſt of judgment, that the 
declaration was not good for the laſt twenty pounds, becauſe it 
wanted the word corruptive; but the Court gave judgment for 
what the plaintiff had well declared; and ni! capiat per billam 
was entered as to the reſidue (d). So it would have been if it had 
been upon demurrer. But there is a later book which ſeems ta 
warrant this caſe, in which the caſe of Dupper v. Baſkervill(c) is 

which was an action of debt for arrear of rent, in which 
the plaintiff declared for more rent, and for a longer time than 
upon his own ſhewing appeared to be due ta him; which the 
defendant perceiving, pleaded ui detinet, but concluded his plea 
with hac paratus gil verificare, and not to the country as he ought 
to do, on purpoſe that the plaintiff might demur ; which was done 


| accordingly, and had judgment againſt the defendant for the ill 


concluſion of his plea: but the plaintiff afterwards finding his 
miſtake, he entered a remittitur for ſo much in the declaration 
more than was due to him, and took his judgment for the ret; 
and thereupon the defendant brought a writ of ersdr in the ex- 


chequer chamber, and this very exception was taken to the decla- 


ration, and all the caſes before-mentioned were cited, to prove 
that the plaintiff might releaſe the ſurpluſage before judgment, 
which if he had neglected, the Court ought to give judgment for 
ſo much as was well demanded in the declaration. And this 


(a) Pemberton v. Shelton, 2. Roll. (c) Howell v. Sambech, Hob. 133. 
Rep. 54 4. Bac. Abr. 26, 27. Sym- (4d) Woody's caſe, Cro. Jac. 104. 
mons v. Knox, 3. Term Rep. 65. (%) 3. Saund. 282. 8. C. z. Keb. 576- 

6) Andrew v. Delabay, Hob, 178. 


ſeems 


ww + _+_ us 


Faſter Term, 8. Will, 3. In B. R. 


agreeable to the fourth rule in G 's Caſe (a), That if Tuwarrzs 
_ bring an action for ſeveral rex 2 his own e n Wire 
ſhewing it appear that he cannot have an action for one thing, e 
the writ ſhall not abate for the whole, but he ſhall recover for, gun 235. 
what the action will lie, and be barred for the reſt. And laſtly, py. $24. 
for a caſe in point, that of Barber v. Pomeroy (b) was cited, Yelv. 71. 
which was debt for rent as this is; and the plaintiff had declared 
for more than was due upon his ſhewing, and upon nil debet 
the plaintiff 7 t, and damages and coſts; and 

it was moved in arreſt of j ent, for the plaintiff had made an 
entire demand for rent to a certain ſum, when it appeared that 
he could not have an action for ſo much; yet the Court held that 
he might releaſe the ſurplus and damages, and take judgment for 
the relidue. * It is true, my Lon HALE ſaid, that judgment was * [2 I; 1 
never given in this caſe; but my Loa RoLLE cites the Number- 
Null, and the Term when it was entered. If this had been pleaded 
in abatement, the ation had been diſcharged ; but the Court ex 
cis are not bound to abate it, eſpecially ſince the defendant had 
waived that matter, and pleaded nul tel recard, and inſiſted upon 
de right. | 

Tux CourT was of opinion, that if an action of debt be 1. $aund. 234. 

ht upon ſeveral bonds, and it appear that one is not due, 1. Sid. 417. 

de dame may recover the reſt. So here the plaintiff demands Comb. 365. 
2 hundred pounds upon ſeveral arrears of rent, and it appears that 
eee ten pounds, the may recover 


m Yew. 7%, (5) „ Abr. 785. Ste, 175. 


Memorandum. Caſe 109. 


[Nthe vacation after this Term, died Six WILLIAM GREGORY, . Ld. Ray. 36. 
Knight, one of the Judges of the court of king's bench: he 

was ſucceeded in his office by Sir Joan TurToN, Knight, who 

was removed out of the pe ate and BLENCOWE, Sergeant, 

yas made one of the harons of the exchequer in his place. 


TRINITY TERM, 
| The Eighth of William the Third, 
| IN. 
The King's Bench. a 


Sir John Holt, Kut. Chief Fuſtire. 
Sir Thomas Rokeby, Kut. | 
Sir John Turton, Kut. Ml, | 
Sir Samuel Eyre, Kt | 

Sir Thomas Trevor, Knt. Attorney Guat 
John Hawles, E. Solicitor General. 


* Donny 4 hone REX mandavit vic. 2d. 
um in hec verba, f. F WII a - 
ubs Tzxrius Da rag = Franc. er Hibern. rex, 
fi 3 „Oc. vic. Dors. ” waa Precipimus tibi ficut alias 
tibi precipimus quod capias BONHAM STRANGEWAIES ar. et 
fe Dos , invent. fuerint in balliva tua et eos ſalus 
od. ita quod habeas corpora corum coram nobis apud W ESTM. 
Mercurii prox. poſt tres ſep. Sanctæ Trinit. ad r 
RoBeERTO Sn? et SUSANNE ux. ejus de placito tranſgr. 


*[ 216] 
Caſe 110. 


ac etiam bil. ipfius ROBERTI et SUSANNE verſus ipſum BONHAM 


pro cent. libr. ſecundum conf. cur. noftr. coram nob. exiften. et habeas 
ibi tunc hoc breve. Tefte JOHAN. HOLT mil. apud W ESTM. ſexto die 


Maii anno regni repts ſeptimi. 
. Horr & CoLMan. 
Executio iſtius brevis patet in quadam ſchedula buic brevi annex. 
 WilLiELMUs BENNET Ar. Vic. 8 


Virtute iſtius brevis mibi direct. et huic ſchedule annex. quoddam 
warrant. meum ſub manu mea et figillo officii mei vic. com. mei 
2 _ et direxi THomMz MEREST al. MERRICE 

OHANNI HIN TON ef EDWARDO GRIMSTED ballivis meis in 
bac parte ad arreſtan. et capien. BONHAM STRANGEWAIES ar. in 
did. brevi nominat. ſecund. exigen. Ll brevis; qui _ 

no. 
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Tuo. Manger al. MznAIcE & JoHANNES HINTON ballin; 
mei virtute warrant. mei pred. decimo die Maii anna regni 
noftri WILLI TERTH infraſcript, ſepsimo apud PorTLayy 
in com. meo DOREET ceper. et arreſtaver. pred: BONHAM STR Ange. 
walks et ipſum in cuflad. ſua adtunc et ibidem habuer. et det, 
22 dtunc et ibid. exiſten. poſtea ſeilicet eiſdn 
die et anno quidam THOMAS GILBERT de PORTLAND pre, 
W1L1ELMUs ELLIOT de cad. yeoman, JOHANNES Ovi 
de eadem yeoman, RoBERTUsS OYLEs de cad. yeoman, Cantsro. 
PHORUS WITT de cadem yeoman, EDWARDUs GLOVER deeaden 

yeaman, JOHANNES Farm de cadem Jonan. Warr, , 
de eadem ycoman, et JOHANNES PETERS de eadem yeoman, adtun; 
® [ 217 ] et ibidem vi et arms, Ic. v1z. baculis, gladins, ſclopis, ANGLicy 
< piſtols,” et cultell;s, adtunc er ibidem riptoſe,, rewtaſe, ot illicit: in 
ipſos ThO. MEREST alia MERRICE ballruos meos inſult. fecer, a 
rþſos verberaver. vulnergver. et maletraftaver. ita quod de viti 
eorum deſperabatur. er præfat. BONHAM STRANGWAIES 4 didit 
balkvis extra cuftod. ſuos contra voluntates cor:mdem balliverum 
adtunc et ibidem vi et armis, &c. ceper. et reſtufſer. et ipſum Box. 
HAMSTRANGEWAIES ad largium ire poſuer. et permiſer. ac iden 
Box STRANGEW AIES ſeipſum extra cuffed. ballivirun 
contra volunt. corum ballivorum adtunc et ibidem ſimiliter reſcuſ- 
ſerunt et reſeuſſit contra pacem didi dominti regis nunc term. «& 
dignitat. ſuas, Sc. Et poſftea idem BONHAM STRANGEWAIES 

ante retorn. brevis pred. non g invent. in ball iua mea. 
As W. Bzxxzr, . Fi. 


Caſe 111. Bonham Strangewaie's Caſe, 


I the return of a TH SHERIFF OF DORSETSHIRE returned, that by yirtue of 2 
reſcue be, that writ ro him directad, he made a warrant to three” bailifts w 
Gated, of des arreſt Bonham Strangewaies, Eſq. which faid balliffs did take kim, 
and that the de- armis, on Thomas Merrice & ballivos meos inſultum fecerunt, Cc. 
fendants iet and the faid defendant © adtunc et ibidem a c ballvorun 


„ , on Lalli- « * 4; 
wore, © meorum et contra voluntates ſuas,” did RESCUE. 


an aſſault, and Exception was taken to this return, tor chat the reſcous was 
wh, eo to be ex balliverum ; whereas it ſhould have been 
« See the ſaid er cuftodid vicecomtis, becauſe the ſheriff, and not the bailiff, is the 
4 B. did reſcue, officer of this court, and the proces is directed to him. In the thirty- 
3 bad. nimth year of Henry the Sixth (a), a writ was directed to the coro- 
6. Mod, 141. ners of Surrey to arreſt a man, and one of them made a return in his 
173. 210. own name alone, that he had made a warrant to his ſervant to ar- 
3 Mod. 114. reft the defendant named in the writ, who took him, and that 
4 Bac. Abr. Afterwards he was reſcued from his ſaid ſervant, when it ſhould 
et have been from himſelf ; for the arreſt by the ſervant is the artet 
| made by the maſter, and by conſequence the reſcaus muſt be from 
him. And ever ſince that caſe this has always been allowed to be a 


. Year Book 39. Her. 6. pl. 4a. Bro. Abr. Refcous,” pl 15- 


4 A X._ conf 
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exception to a return of reſcous, where the party is indicted Bonnag 

pgs out of the cuſtody of the ſheriff's bailiff (a). e 5 
But it may be otherwiſe if he had been reſcued from a bailiff of « 1 
garticular li becauſe he is an officer known in law (6). 

Charles t the Second the like exception » 216 } 
reſcous : and TwisDEN, Fuftice, 
had been ruled both ways: but 
another opinion, and that it had 


one, which the Bei ed Ballon mer x 


qulhed. 
(«) Cro. Car. 223. n - (5) Un. Rep. 236. March, gz. 


Hetley, 145- | Stiles, 417. "Ch 


The King and Queen age Thorp and Others. Caſe 118. 
Hilary Term, 6. Vill. & Mary, Roll! 


SOUTHAMPTON, IT REMEMBERED, that Epwarn : 
to wit, B* W arp, Knight, attorney general of our er- 
ord the king and lady —— 9— 2 good | 
a pop the queen in this behalf tes Sainſt 
ar fu, comes flere into court of cur ld prefene — 
he ing an lady the queen, before the KING and — 
UEEN Cn inter, on Tueſday next after the octave man of fortune 
— Hilary in chis — Term, and for our faid preſent witha woman ot 
lord the king and lady the queen, gives the Court ——— += 
enen ane formed, th uw Dil 2 — 
in the county of Berks, late of London, 
widow ; R — — 
yeoman ; Anme Deer, wiſe of the aforeſaid Thomas ; Eleabeth 
any penn A in the county of 
otherwiſe called Elizabet 'Streper, late of 
in the county aforeſaid, widow, otherwiſe called 
— Streper, late of the he fk, — od and Francis Harguile, 
late of Reading, in the ks, yeoman ; being perſons, 
and each of them being a of evil name, fame, and diſhoneft- 
converſation, and — the laws of this realm of * 
on the tenth day of OMober, in the fifth year of the rei 
Lord William and the 2 Mary, of En gland, 5 — ig oe — 
ting and queen, defenders of the faith, —— 
ys 
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Tiz K:1x6 days and times, as well before as after, at Vinton, in the county of 


againſt 


Tuonr 


z Southampton, wickedly, deceitfully; and — 


2 1 * oy | conſpiring, 
contriving, and intending, one Edward Mitchell; gentleman, 


ax» Orures, Ding Wi 2 hteen years, and the ſor! and bett of one 


Robert Mitchell (a), of Petersfield, in the county of Southamgty,, 
eſquire,. out of the cuſtody, counſel, and government of the ſaid 
Robert Mitchell, without notice, and againſt the will of the aforeſaid 
Robert Mitchell, to take and ſeduce, and with one Cornelia Halter, 
a perſon of bad name, fame, and diſhoneſt converfation, and alſo of 
no fortune or ſubſtance, the ſame Edward Mitchell in rhatrimony to 
join, and in purfaance of the faid conſpiracy, contrivance, and 
Gabel intention, the ſaid Henry Thorp, Urſuls Holton, Thamar 
Deer, Anne Deer, Elizabeth Streper, and Francis Harguile after. 
wards, to wit, on the aforefaid tenth day of October, in the fifth 
year of the lord the now king and the lady the now queen aboye- 
mentioned, at Winton aforeſaid, in the county aforeſaid, wickedly, 
unjuſtly, and unlawfully, confederated and afſembled themſelves; 
and that the ſame Henry Thorp, Urſula Halton, Thomas Deer, Ame 
Deer, Elizabeth Streper, and Francis — — afterwards, to wit, 

inton aforeſaid, in the 


Streper, and Francis Harguile, then and 
perſuade the faid Edward Mitchell the ſaid 


relinquiſh and abdicate the ſchool at Jinten, in the county of 
Seutbampten aforeſaid, where the faid Edward Mitchell to be in- 
ſtructed and educated in ſound literature and morals, was by 
Thorp, being at Winten, in the county hampton 
aforetaid, to r 
i uade and 
wry: Thy, 

divers very 


5 
a 
81 


Z 


f 
f 


on 
ſaid other days and times afterwards, in the 
Edward Mackell dead and ceafily incroducel and 


and by. divers 2 and deceitful 
unlawfull and deceitfu 

the id Edward to jc 
matrimony. And the ſaid ATTORNEY GENERAL of our faidlord 


the king and lady the queen, for the faid lord the king and lady the 
Doch not fay that A.. Muskel was a man of an cftate. | 


111 
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eueen, gives the court here further to, underſtand and be informed, Tur K 
that the fame Henry Thorp, Urſula Holton, Thomas Deer, Anne zx 
Peer, Elizabeth Streper, and Francis Harguile, in the further 475525 
proſecution cf their machination and intention aforeſaid, afterwards, axv Grzzzs. 
o wit, on the ſixteenth day of October, in the fifth year of the reign 
of the lord the now king and lady the now queen, at Vinton afore- 
lid, in the county of Southampton aforeſaid, unlawfully, falſely, and 
wickedly, and by divers falſe aſſeverations and promiſes, ſolicited, 
incited, and procured the fame Edward Mitchell from his ſchool 
aforefaid frequently to ſtay, and thencefrom to depart, againſt 
the will and without notice or conſent of the aforeſaid Robert 
Mitchell his father; and alfo the ſame Edward Mitchell, without 
notice, and againſt the will of the ſaid Robert Mitchell, then and 
there received, maintained, and kept, with intention to deceive and 
perſuade the fame Edvard Mitchell in matrimony with the afore- N 
{id C:yuelia Holton to join: and that the aforeſaid Cornelia Holton | 
afterwards, to wit, on the twentieth day of October, in the aforeſaid 
year of the reign of the ſaid lord the now king and lady the now 
queen abovementioned, at Matlington, in the IN . 
by the abetment and aforeſaid falſe means of the ſaid Henry Thorp, 
Fe. contracted metrimony with the ſaid Edward Mitchell; to the 
damage of the faid Fa dward Mitchell; tothe miſery, diſconſo- 
ation, and ſorrow, of the aforeſaid Robert Mitchell, the ſaid father 
to the ſaid Edward Mitchell, and all his friends; in manifeſt 
contempt of the laws of this realm of England, in evil example of 
all others in like caſe offending, and againſt the peace of our 
aid lord the now king and lady the now queen, their-crown and 
dignity, &c. Whereupon the faid ATTORNEY GENERAL of our ſaid 
lord the now king and lady the now — for the faid lord the 
king and lady the queen prays the conſideration of the court here 
in the premiſes, and that due proceſs of law may be awarded 
againſt them the aforeſaid Heury Thorp, &c. in this behalf, 
to make them anſwer to our faid lord the now king and lady the 
now queen of and in the premiſes aforeſaid, &c. - — 


And THE jquRkons, &c. ſay, that the defendants Urſula Holton, 
Thomas Deer, Anne Deer, the wife of the ſaid Thomas, Elizabeth 
Streper, the wife of William Streper, and Francis Harguile, are 
vor GUILTY ; and that the defendant Thorp, as to all things in the 
information contained, except compelling the faid Edward 
Mitchell, in the information aforeſaid mentioned, to drink the 
ſtrong waters and liquors in the information aforeſaid, is GUILTY 5/ 
and as to the compelling the ſaid Edward Mitchell to drink the 
waters and Jiquors aforeſaid the jurors aforeſaid fay, that the 
defendant Thorp is NOT GUILTY. 2 | 


Vor. V. : P "- The 
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Caſe 113. The King and Queen againft-Thorp and Others. 


becher tas NFORMATION againſt Thorp and others, ſettin 
98 Pas and each of them, bei — of ill fame, did, — 
— of Ofeber, in the fifth year of liam and Ma and at divers other 
heir apparent 7 year . 2 þ 

© until. be attains times, as well before as after, wickedly, unlawfully, and d-ceitfully, 
the age of ten- conſpire, at Wincheſter, to take one Edward Mitchell, being under 
ty years 3 age of cigateen years, and the only ſon and heir of Robert Mitchell, 
— r and to carry him out of the cuſtody, counſel, and government 
gates. Of his Haid father, without his notice, and againſt his will, and to 
tics for malci- marry him to Cornelia Holton, a perſon of ill name, and of ny 
ouſly confpirivg fortune; that the 8 nn CRE themſelves 
to ere 2 together to accompliſh. aid conſpi wi intentions 

young man, heir that theyy and. every one of them, ve falſe; malicious, and 
. ˙ infinuations, did falſely, unjuſtly, malicioufly, and dec 
the age of cigh- fully perſuade the ſaid Edward Artchell to hate his father, and to 
teen, out of te leave [Fincheſter School, where he was placed by his father for his 
. 

isn and did perſuade the fa ar liche 

ducing ham in- Givers talſeallurements did campel him to be drunk with hr 
to a d{zraceful waters and other liquors. ;, and that they introduced Cornelia Helton 
mariage. 0 into his company, and did unlawfully and deceitfully, by fale 
Sc. Carth. 334. ſpeeches, 2 ee to Wy. her 3 
S C. comb. 456. further proſecution ir intentions endants, an- | 
SC. Holt, 333. of 8 the ſixteenth of Oetaber, in the fifth of Wdliam ar. 
r Mary, did, by divers falſe aſſurances and promiſes, ſolicit, invite, and 


> a * ccure the laid Exzward Mitchell to leave the faid ſchool, againſt 
2. Salk. 456. ie will and without, the notice or conſent of his father, and did 


1. Mod. 4. eive, maintain, and keep him, with an intent to perſuade him to 
». Mod. 306. — Ca. Crna tan; that the ſaid C:rnebia Holton did 
K Lon. * contract. matrimony with the ſaid Edward Mitchell, on the 
1. Vem 12. 18. twentieth, day of O#teber, in the fifth year aforeſaid, at J/arlingtm, 
25. in tho county of Oxf/4rd, by the ab=tring and falſe, means of the ſaid 


f Sit. 424 4. defendants, to the damage ofthe ſad father, &c. 

261 

1. Burr. 606. Upon  #st_gilty plcaded, this information was tried at the 
Andr. zi affizes at I inabeſler, and all the defendants were found nt, 
— Save guilty, except Therp,. and he was. acquitted of compelling the 
3. Bac. Abr. 62. * ſaid Mitchell to be drunk, and found guilty of all the reſt, in the, 
3- Bac. Abr. information. | 

D p c. It uns moved in arreſt, of judgment; aud the exceptions taken. 
oh. 26.3. were, | 


[2221 FirsrT, That this information does not contain any,matter of 
| mi ſdemeanor. 


SEcoNnDLY, It is laid by way of conſpiracy, and the defendant 
Thorp being ouly found guilty, there can be no judgment againk 
him, one cannot corupire. 

TaisxDLy, Here is a miſ-trial ; for the conſpiracy being laid in 

_ Wamt/hire, and the marriage being in O-/ordſprre, it ought not > 
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be tried by à jury of Hampſhire alone, but by à jury of both 2 
counties. | AND n 
As to THE FIRST POINT; Here is no miſdemeanor laid in _Trozr 
this information: for by the laws of England 2 young man of the * Orura. 
age of fourteen years and upwards may diſpoſe of himſelf in On ide an. 
marriage; and it is no offence to perſuade him to marry, though it 1. Leon. * 

deto a woman of mean fortune, and without the conſent of the father; Jones, 411, 
for he cannot have an action for the loſs of the marriage of his Pl. 4. 
eldeſt ſon and heir, except where he be taken by force and mar- r 216. 
tied: for an action will not lie for any folicitation, becauſe peo- 
ple may differ in opinion; one man may think it 2 convenient 
match, and another may be of 2 con opinion ; therefore the 
rnd ought to ſhew, that the defendant did ſolicit or procure 
is ſon to be married by ſome unlawful means. The information is 
too general; he ſhould have ſhewed a particular offence. Beſides, 
it does not appear that cither the young man or his father had any 
eſtate real or perſonal : it is faid, he was fon and heir of Robert 
Mitchell, but nom conflat that he had any eſtate; 
As to . POINT, The intent of this information M 4b* 
was to make defendants guilty of conſpiracy, Every act 
which i ad to be done by them 1s in I e — 
intention; for it is laid, all the defendants did wickedly, &c. Cro. Car. 239. 
conſpire, endeavour and intend to get the ſon out of the govern» 3 Mod ano. 
ment of his father, and marry him, &c. which is a joint If it 5 
had not been laid by way of conſpiracy, it ſhould have been _— 
quilibet eorum. did endeavour and intend, &c. ſo chat all being [ 223 ] 
acquitted but Thorp,. the verdict has falſified the information; fot : 
one cannot conſpire. 
As to tis 1 yoINT, This information conſiſts of two 1 in an infer- 
rts; the perſuading the young man to marry the woman, which ETD 
Ed to be in Hwmnpſbirk ;- and the execution of their deſign, pas dy Er 


by a jury of one county alone but both ought to join. If a man of the defign in 
forgea deed in one county, and publiſh it in — tai Un 


| 1 Term Rep. 387. 654, 


hea -1- 2. Roll, Abr. 607. "A 
2 
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Ta: Kixe for the plaintiff; but the judgment was ſtayed, becauſe it was not 
a Quiz ſet forth in the bar where the meſſuage and land was to which the 
common did belong Ca); which cught to be, becauſe the venir 
ax» Ornzzxs. facias mult be where the houſe and land were, and not where the 
"2 na common was, for that may be either appurtenant or appendant to 
land in another county. | 
7 4 E contra. As to THE FIRST OBJECTION it was anſwered, 
* that there is a plain offence ſet forth in this information; and this 
appears upon the very reading of it. | 
_ SECONDLY, It is not only an information grounded upon 2 
conſpiracy, but it is laid by way of aggravation in the beginning; 
and when the particular are ſet forth, there it is alled 

that guilibet eorum did wickedly perſuade, &. In Zafter Term, 
in the twentieth year of Charles the Second, an action was brought 
in this court (5), grounded upon a tert, wherein the plaintiff de- 
clared againſt the cefendant, that per conſpirationem inter eos babi. 
tam, and to oppteſs and impoveriſh the plaintiff, they cauſed ; 
plaint to be levied againſt him in the ſheriff's court of Londen, 

and the plaintiff to be arreſted, &c. and upon not guilty pleaded, 
they were all acquitted but one, as in this cafe, and the like ex- 
ception was then taken in arreſt of judgment; but the Court were 
of opinion, that notwithſtanding theſe words © per confprrationen, 
« ff,” it was an action on the caſc, the fubſtance whereof was 
the illegal arreſting the plaintiff, and not the conſpiracy, and that 
being found by the jury, the plaintiff had his judgment (e) That 
which is lawful for one man to de, may be made unlawful to be 
done by conſpiracies : for inſtance, it is lawful for any brewer to 
brew ſmall · beer, but if ſeveral ſhall conſpire together to brew no 
ſtrong but all ſmall beer, on purpoſe to defraud the king of his 
duties, ſuch conſpiracy is unlawful. And ſo it was held in Sir 
Samuel Sterling Caſe (d, who, becauſe he could not farm the 
. did confederate with ſeveral brewers to brew ſmall- beer 
Y- $3 $5 TY" 2 * 
TrxrgDLyY, It is true, if a deed be forged in one county and 
publiſhed in another, theſe are ſeveral and diſtinct offences, and 
therefore ſhall be tried by different juries /e). So in the caſe ci 
a common in one county, by reaſon of lands in another, if an 
action of treſpais be brought for feeding in the common, and the 
defendant juſtifies by reaſon of a preſcription as belonging to lands 
in another county, there, if iſſues be taken upon the preſcription, 
it muſt be tried in the county where the land lies, ahd not where 
the common is (). But in an indictment the counties are never 


4) Broxelme v. Thorold, Velv. 127. to be a formed action of conſpiracy, and 
6) Skinner , Guntcn, 1. Saund. the declaration was falftficd by the ver- 
pO VER, | dict, one of the defendants being only 
C) Nor, Mos ron was of another found guilty. © Fide 1. Saund. 228, 229. 
opinion ; and SauxpEtrs himfelf was Nor to former edition, 
alſo of opinion, that the plaintiff ſhould 8 I. Sid. 174. 1. Lev. 125+ 
not have judement, becauſe by theſe ce) Ses French v. Kent, Raym. 33. 
words per conſpirationem”” it ſeemed (7) Co. Lit. 154. Colas 
URI 
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- Cura. It is a misfortune that the marriage is good (a); it Tat Kine 
is true, it is lawful to marry, but if it be obtained by unlawful * ex 
means, it is an offence (5). The queſtion is, Whether a father 
has not the guardianſhip of his ſon and heir apparent till the age ax» O. 
of twenty-one years (c), as he had when there was tenure in Cardh. 386. 
tnight's ſervice ? For the father has ſuch an original right inveſt- 
cd in him by nature, that he might have an action of . treſpaſs 
againſt the lord, quare filizm et heredem ſuum rapuit. 


Adjournatur (a). 


(a) But ſee the Marriage AQ, 26, | 


Ceo. 3. c. 30. 

(5) 

(e) Co. Lit. $4. 

(d) This caſe was moved again in 
Eater Term, 9. Wl. 3. and Hot v. Chief 
Faſtice, (aid, that the father is the guar- 
Gian to his ſon until the age of twenty - 
one years, by cur law which is founded 
upon the laws cf nations; but he has 
culy remedy in caſe of his eldeſt fon, 
S. C. Comy. 27. And rut Cova were 
of opinion, that it was a great crime 
and worthy to be puniſhed, if they could 


any way come at it, S. C. Comb, 458. 
But no judgment was given, 8. C. Carth. 
386. 2. Hawk. P. C. c. 26. ſ. 1. 
But in the caſe of Rex v. Twiſelden, 
it was agreed by all the Judges, that this 
is an offence at common law for which 
an informatien will lie, 1. Sid. 387. 
S.C. 1. Lev. 257. See alſo Rex v. 
Serles and Others, Cro. Car. 557. in 
point; Lord Grey's Caſe, Skin. 81. 
Ray. 289 2. Hawk. P. C. ch. 26.1. 1. 
1. Black. 386; and Reg. v. Blacket and 


Robinſon, 7, Mod. 39. 


| Newnham againſt Lunn, 


N acT1ow of debt was brought by a common informer upon 


againſt 


Thor Pr 


*[ 225 ] 
Caſe 114. 


Nu. If debt by 


the ſtatute 23. Hen. 6. c. 10. againit the defendant, for tak- a common infor= 
ing five ſhillings and ſixpence for an arreſt on a bond. 


The ſtatute enacts, . That the ſheriff ſhall have twenty- 


mer, on the ſta- 
tute 23. Hen. 6. 
pence, c. 10. for pe- 


“ and the bailiff who makes the arreſt four- pence, and that the nalty for extor- 
« ſheriff or bailiff who doth contrary, ſhall pay treble damages to 
« the party grieved, and forfeit the ſum of forty pounds, one 
% moiety to the king, and the other to the party that will ſue: 
« and that the juſtices of aſũe in their ſeſſions, juſtices of the one 
« bench and of the other, and juſtices of peace in their county, 
« may determine the ſaid offences.” 


There was a verdict for rhe plaintiff. 


It was moved in arreſt of judgment, for by the ſtatute of 21, 33 
ac. I. c. 4. & all offences committed againſt any penal ſtatute, 
for which any common informer may have a popular action, bill, 


« plaint, ſuit, or information, ſhall 


proſecuted in the counties 


« where the offence was committed, and not elſewhere ;” and fo 


it was adjudged in this court, in the caſe of Nicholes v. Cockerill 


(a); for if debt will lie here by a common informer upon a 
law, then the ſtatute of 21. Fac. 1, c. 4. will be wholly avoided (5), 


(a) Eaſter Term 27. Car. 2. 


%) See Shiffmgn v. Henbert, 4. Term Rep. 109. 


P 3 | The 


tien on an ar- 
reſt, muſt be 


brought in the 
proper county 
S. C. Comb. 


370. 

Poſt. 425. 

I. Salk. 373+ 
Sellon's Prat. 
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Nenne The action was brought in Lon lun, and the gifence was 
. = mitted in Buckinghamſhire, =. 1 


Adjournatur, 


Caſe 115, Jones apainſ Badinham, 


In weſpaſe, if IN treſpaſs for taking cattle, the defendant pleads, that in Hilary 
the defendant 1 Ferm, in the ſixth year of William and Mary, a writ iſſued out 
ney __ of this court, reciting that ſuch a one was outlawed 3 whereupon 
— 7 — is a the ſheriff was commanded to levy the goods into the king's hands, 
verdi@ for the &c. ; that this writ was delivered to the ſheriff, who made a war. 
plaintiff, the rant directed to an officer to levy the goods, &c, who, by virtue 
judgment ſhall of that warrant, took the cattle upon part of the lands contained 
be ſi ng in the outlawry. The plaintiff replies, that he did not take the 
not upon the goods upon thoſe lands. Upon which iſſue was joined, and there 
verdi®. was a verdict for the plaintiff, | 


S. C. poſt. 30 And now it was moved in arreſt of judgment, that the juſti- 
* [ 226 ] fication-of the defendant conſiſts in three parts, @ writ, & and a 
S. C. 1. Salk, Warrant, ard taking the cattle upon the land: now there could 
2925 be no ſuch writ, for there was no ſuch Term as the fixth of 
S. C. 1. Ld. William and Mary, for THE QUEEN died before, 


. 2 The queſtion therefore was, Whether this ill pleading of the 
Ve writ had made the whole plea void ? If ſo, then it was faid, that 
S.C.Carth- 33 iſſue being taken upon a void plea, which contained no matter of 
8. C. Cann. d. bar, the verdict therein was void allo. | 
Oro. Jac. *5?- TT was SAID for the plaintiff, that iſſue was not taken 
— — — the bad part of the plea, Ft 4 the taking of the cattle up 
Stra. 873, the land. Now the defendant had admitted the taking, 
2. Com. Dig. avoided it, by ſaying that it was in ſuch a place, which prima fact: 
« Amendment” ig à good defence and juſtification ; and though the iſſue be joined 
> os, Yona ming not material, yet, after verdict, it is aided by the ſta - 
* en 8. c. 30. of Feofails, which belps miſpleading, in- 
Cro. Elz. 227. ſufficient pleading, and misjoining of iſſue after an iſſue tried. 

. But IT was $A1D fer the defendant, that this plea contained no 
— 1 4 matter of bar, _ fancy; ary be no ſuch writ under which 
Ray. 458. he juſtified; and if there be no bar, there can be no iſſue, and ſo 
2. Sd. 2183. not aided by the ſtatute. If the defendant plead a proper plea, 
$. Mod. 355- though it be not full, it is aided by the ſtatute; and therefore in al 

caſes where iſſue is taken upon an inſufficient plea in bar, and 

which would have been ill upon demurrer, it is held, that, aſter a 

verdict, the defendant ſhall not take advantage thereof (a); but 

here is no plea at all, for it is merely void. "Therefore in treſpals 

ſc where the defendant pleaded a concord in bar, but not with 

Jatisfation, iſſue being taken upon the concord, the plea was il 

| for want of ſatisfaction being pleaded ; yet it was not wholly void, 
(a) 4. Bac. Abr. $g. | 

(#) Bartholomew g. Dighton, Cro, Eliz, 778. 3. Roll, Abr. 225. 1 — 


n KN 5 5 5+ w 


— SS 
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becauſe corcord was a good plea to ſuch an action, though not ſo 
fully pleaded as it might. So in debt upon a fingle bill, payment 
without an acquittance is an ill plea (a); yet it is a proper plæa to 
ſuch an action, and the iſſie being found for the plaintiff, he ſhall 
have judgment. So in debt for rent upona leaſe for years (5), entry 
is a proper plea, but not good without ſaying that he did expe} and 
hold him out; yet if iſſue b: taken upon non intravit, and found for 
the defendant, he ſhall have judgment. But here is no matter of 
har in this plea, and therefore an iſſue joined upon it is void {c), 


Jos Tre 
E 
Bup IN AN. 


* [0 this purpoſe there was à caſe in this court (d), in treſpas [ 227] 


for taking his cattle z the defendant juſtified for an amerciament 
in a court leet, for which he preſcribed to diſtrain the cattle of any 
which came within the manor, and were in the poſſeſſion of any 
amerced ; and fays, that they were in the pofſefion of ſuch a per- 
ſon, who was amerced, &c.; and iſſue was taxen that they were 
not in his poſſeſſion, and there was a verdict for the plaintiff, and a 
writ of error brought, and the error aſſigned, that the iflue was 
joined upon a thing merely void; for the prejcription being void, 
there is no matter of bar to the action; and the judgment was tra- 


yerſed. The plaintiff cannot have judgment upon this verdict for 


the damages found, becaufe iſſue is joined upon a void plea; and 
therefore the Court may award a judgment againft him (e). as by 
nil dicit, and fo the plaintiff may have 2 new writ of enquiry of 
damages, There was a cafe in Michaelmas Term, in the firſt year 
of Charles the Firſl ( f „in this court, which was debt upon a 
bond againſt an adminiſtrator, dated the twentieth of May, im the 
twentieth of James the Fir; the action was commenced in 
Hilary Term, in the laſt of Ki James, and entered in 
Eafter Term, in the firſt of Charles the Nie, and then the defen- 
dant pleaded a judgment upon another bond, dated anne grarta 
regis nunc, which was impolſEble, it being the firft year of the king, 
ultra guoa, &c.; the plaintiff replies, that recovery was by fraud 5 
and iſſue thereupon, which was found for the plainuf ; and the de- 
fendant moved in arreſt of judgment, for that it was impoſſible in 
the fir{t of the king that a recovery ſhould be in the fifth year, and 
therefore no judgment could be given upon this iſſue; yet the 


22 had judgment. But this is no authority againſt this caſe, 


uſe that was debt _ an adminiſtrator who had pleaded a 
falſe plea, which was found againft him, and had not confefſed 


aſſets, but only to ſatisfy that judgment. 


Curta, When iſſue is joined upon an ill plea, and a verdict 
for the plaintiff, yet he ſhall have judgment; for the defendant 
ſhall not take advantage, after a verdict, of his ill pleading. As in 
ejectment () the detendant pleaded, that one Ridler was ſeiſed in 


(aj (e) Lacy . Reynolds, Cre, Eliz. 
(8) Reynolds v. Buckle, Hob. 326. 234. 2. Roll. Abe. 99. | 
2. Roll, Abr. 70g. C Knight v. Harvey, Cro. Car. 


(s) 
0 LorglaGs v. Orimiden, Cro, Eliz. (e) Johns e. Ries, Cro. Jac. 
_Þ; fees 
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Jow:zs fee, and made a leaſe, to him for five years, by virtue whereof he 
againſt was poſſeſſed, until the leſſor of the plaintifF entered and diſſeiſed 
Bont. him, and made a leaſe to the plaintiff ; that thereupon he re-en- 
tered and ejected him, prout ei bene licuit; the plaintiff replies, 

{ 228 ] that his leflor was ſeiſed in fee, and leaſed * to him, and the de- 
fendant ouſted him, aBsQUE Hoc that he did diſſeiſe the defen- 

dant; upon which iſſue was joined, and found for the plaintiff. 

Now this was a very vain iſſue, for it is impoſſible that a leſſee for 

ſhould be diſſeiſed; but the defendant ſhall not take advan. 

tage of ſuch an ill plea, but having coafeſſed a leaſe made to the 

plaintiff, and it being that he did not difſeiſe the defendant, the 

judgment is well given, for it ſtands with the law, that the plain- 

tiff did not diſſeiſe him; but if there had been a verdict for the 

defendant, he could not have judgment, for then the jury would 
have found, againſt the law, that a termor was diſſeiſed (a). 


(a) The verdi was ſet afide, and a LA. Ray. go. $. C. Comb. 380. See 
writof enquiry awarded, b:cauſe the iſſus Lacy v. Reynolds. Cro, Eliz. 214.; 
d. ing imm terial the jury had no power Pitts v. Polchampton, 1. Ld: Ray. 290.; 
to enquire of damages, znd judgment Rex 2. Philips, 1. Burr. 262. ; Ctaten 
was entcred for the plaintiff on the con- v. Hanley, Comy. Rep. 548. 
feflion. S. C. 1. Salk. 173. 5. C. 1. 


Caſe 116. HFartop againſt Holt. 


ILLIAM rut Tams, by the grace of God, of England, 
of y gra * 8 
en 3 Scotland, France, and Ireland, king, defender of the faith, 


ne, as well &c. To our right truſty and well-beloved Sir Joby Holt, Ant. 
onthe judgment our chief juſtice, aſſigned to hold pleas in our court before us, 


3 5 F 3 : Whereas in the ſtatute ſet forth in the parlizment of the 
ws lady Elizabeth, late queen of England, holden at J/:/iminfler the 
= wer La. twenty- third day of November in the 27th year of her reign, it 


was enacted by the authority of the ſame pariiament, that where 
any judgment ſhould, at any time thereafter, be given in the court 
of king's bench in any ſuit or action of debt, detinue, covenant, 
account, action upon the caſe, zjeftrome firmæ, or treſpaſs, firſt 
commenced, or to be firſt commenced there (other than ſuch only 
where the ſaid queen's majeſty ſhould be party), the party, plain- 
tiff or defendant, againſt whom ſach judgment Poul be given, 
might at his election ſuc forth out of the court of chancery a ſpe- 
cial writ of error, to be deviſed in th- ſaid court of chancery, di- 
rected to the chief juſtice of the faid court of the king's-bench 
for the time being, commanding him to cauſe the faid record, and 
all things concerning the ſaid Judgments to be brought before the 
Juſtices of the common-bench and the barons of the exchequer 
into the exchequer chamber, there to be examined by the faid juſ- 
tices of the common bench and barons aforeſaid; which ſaid juſ- 
tices of the common bench, and ſuch barons of the exchequer as 
are of the degree of the coif, or {ix of them at the leaſt, by vir- 
tue of that ſtatute ſhould thereupon have full power and authority 
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to examine all ſuch errors as ſhould be aſſigned or found in or Has ve 
upon any ſuch judgment, and thereupon to reverſe or affirm the againſt 
faid judgment, as the law ſhould require, other than for errors to rate 
be allgned or found for or concerning the juriſdiction of the ſaid 
court of king's bench, or for any want of form in any writ, re- 
turn, plaint, bill, declaration, or other pleading, proceſs, verdict, 
or proceeding whatſoever ; and after that the judgment ſhould be 
affirmed or reverſed, the record, and all things concerning the 
{ame, ſhould be brought back into the ſaid court of king's bench, 
that ſuch further proceeding ſhould be had thereupon, as well for 
execution as otherwiſe ſhould appertain, as in the ſaid ſtatute, 
among other things, more fully appears ; and foraſmuch as in the 
record and judgment, and alſo in the giving of judgment in a 
plaint which was in our court before us by bill, between Thomas 
Hartop and Richard Holt, otherwiſe called Richard Holt of Lon- 
An, mercer, as well of a debt of 3351. which the faid Thomas 
demanded of the ſaid Richard, as cf 438. for his damages which 
he ſuſtained by occaſion- of the detaining of that debt, and alſo 
in the awarding of execution of the judgment aforeſaid, upon 
our writ of Fire facias iſſuing out of Sur ſame court for the ſaid 
Thomas againſt the ſaid Richard of the debt and damages afore- 
ſaid, manifeſt error hath intervened, as by the complaint of the 
{id Richard we are informed; which ſaid error in no manner 
concerneth us, or the juriſdiction of our faid court of king's 
bench, or the want of form in any writ, return, plaint, bill, Je 
claration, or other pleading, proceſs, verdict or proceeding what- 
ſoever, as we are informed; we willing that the ſaid error, if any 
be, be corrected, according to the form of the ſtatute aforeſaid, 
and full and ſpeedy juſtice done to the ſaid parties in this behalf, 
do command you, that if judgment be given, and an award of ex- 
ecution of the ſame judgment upon our writ of ſcire facias be 
adjudged, that as well the record and proceedings aforeſaid, as all 
tungs concerning the ſame, before the faid jultice of the com- 
mon bench and harons of our exchequer aforefaid, in the exchequer 
chamber aforefaid, on Saturday, to wit, the ſecond day of May 
next coming, you Cauſe to be brought before our ſaid juſtices and 
barons, that they having examined the record and procels aforeſaid, 
may cauſe farther to be done thereupon that which of right and 
accotding to the law and cuſtom of our kingdom of England ſhall 
be meet to be done. Witneſs Ourſelf at W-/tminſter the twelfth - 
Gy of February in the ſeventh year of our reign, N 


| Hartop again Holt. _ Caſe 117. 

TAE PEAINTIFF had judgment in an action of debt in this If a writ of er- 

court, A. writ of error was brought in the exchequer cham- 9 
ber and the judgment affirmed. Afterwards a ſcire facias was der be broughe 
0" 4 judgment in debt, obtained in the king's bench, and, after judgment affirmed, a ſcire facias to 
have execution be ſucd out, a wx1T oy EA will not lie in the exchequer chamber upon ag award 
of execution on a judgment on this ſcire facias j for the 25. Fliz. e. 8; intends only a writ of error 
da the merits of a caſe. -S. C. t. Salk. 263. 8. C. Comb, 393+ S. C. Holt, 271. 8. C. 22. 
Mod. 105. 8. C. 1, Ld. Ray. 97. 8, C. 3. Ld. Ray. 73. Skin, 590. Comb. 12.264. 8. Mod. 


1.14 147. 373. Fitzg. 175. 
brought 
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Pougl. 3532. the reaſon by him given was, that a j 
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Rarror brought quare executionen non, and an award of execution there. 
agent upon; then a writ of error was brought lam in redditione Judicii 
err. quam in adjudicatione executionis, &c. which was allowed by the 

clerk of the errors; pending which writ, the plaintiff out 
execution. 
And now a motion was made to ſet it aſide, becauſe it was 
ſued forth when there was a writ of error depending, which is a 
ſuper ſedeas. 
[2301 * The queſtion was, Whether a wr: of error would lie in Thx 
Cunt. 29. EXCHEQUER CHAMBER, upon an award of an execution of a 


Cre. Car. 286. judgment upon a ſcire facias now after an affirmance of the firſt 
1. Roll, Rep. judgment? 


3. Vent. 38. It was admitted, that the ftatute gives a writ of error upon 


5- Com, Digs nts in ſeven actions only, of which a re a9 is none; 
* Pleader*” it being for execution of a judgment in an action of debt, it 
(3.5-12-) is within the meaning and equity of the act (a), which was to 
—— '. relieve as well againſt an erroneous execution aS A erroneous 
4. Bac. Abr. J 


t; for that may be affirmed, and pt the execution re- 
verſed (b). This was the opinion of 7 xD HALE (c); and 

gment in a ſcire farias, 
grounded upon one of thoſe actions mentioned in the ſtatute, is 
in effect a part of the firſt ſuit, and they having cognizance of 
the original action, have alſo cognizance of all the dependencies. 
But the plaintiff ſhall not be judge whether this writ of error be 
well brought or not; it is prima facre a good ſuperſedeas to his 
ac ĩon, and he muſt not undertake to determine the validity thereof 
after it is allowed ; therefore he ought not to take out execution 
without leave of the Court, or without pleading it in abatement, 
or demurring. 

On the contrary it was ſaid, that a ſcire facias is a judicial 
writ, and the award of execution upon it, is not fuch a judg · 
ment upon which a writ of crror will lie in the exchequer — 
ber; it is not a judgment upon any of the ſeven cauſes of ac- 
tion mentioned in the ſtatute, and therefore ſuch a writ of error 
has been diſallowed upon a judgment in ſcandalum magnatum (d) 
and likewiſe upon a judgment on the ſtatute of Uſury (e), for 
taking more than fix pounds for the loan of one hundred; but it 
has been allowed upon the ſtatute of Tithes, for that gives an ac- 
tion of debt. 

Afterwards, in Michael mas Term, ThE CouRT gave judgment, 
viz. The deſign of the act of parliament () was to give a writ 
of error upon the merits of the caſe (g); but here the rights 


(a) Nevil v. Scuth, ero. Car, 286. Netdbam, 1. Sid. 143. Dougl-351-(337) 


7. Roll. Abr. 929. (e) Whitton v. Preſton, 1. Sid. 246 
(%) Cro., Car. 464. See Vent. 49. 
(e] 1. Mod. 79. J) 27. Elia. c. 8. 


( , Car. 22. Stratford v. (x) Crow v. Maddock, Andr, 287. 
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determined, and the writ of error is brought upon the award of 
execution ; ſo that the exchequer chamber have no authority after 
they have affirmed the firſt judgment, 


Therefore the writ of error is no ſuperſedeas, 


* Johnſon againſt Lee. 
Hilary Term, 3. Will. & Mary. Rell 
BenKgHIRE, ; ME MORAND. quod alias $CILICET 
to wit. Termins Paſche ult. præterit. caram doming 
rege et domina nuper REGina MARIA apud WEST. venit WII- 
LIELMUS JoHNsoN gen. gui tam pro domine rege ct difta domina 


Han rer 


ageing 
Hot r. 
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mpor regina quam pro ſeipſs in bac parte ſequitar per Tana 


CHADWICKE attorn, ſuum et protulit. in cur. tun: ibidem quan- 
dam bil/a, ſuam verſus CGroDFRID LEE gen. in cuflod, mar, Sc. de 

ito tranſgr. et c:ntempi. contra eos gui ſecut. funt placitum in cur. 
chriſlianitat. poft prohioution. regiam eis prius inde in contrar. direct. 
et deliberat. et ſunt pleg. de proſequen. ſctlicet, JOHANNEs Dok er 
RicHARDUS Rox ; gue quidem billa ſeguit. in bac verba : . BERKS, 
f. WiLLIELMUs JOHNSON gen. gui tam pro domino rege ct de- 
nina regina quam pro ſeipſe ſequit. in hac parte querit. de GODFRID. 
Les gen. in cuflod. mar. Mareſe. domini regis et domine reginæ 


curam int rege et regina exiſien. de placito tranſgr. et contempt. 


contra ac qui ſecut. ſunt placitum in cur. cbriſitanitat. poſi prohibition. 
regiam eis prius inde in contrar. direct. et deliberat. pro es videlicet quod 
cum ſecund, leg, et conſuet. bujus reg. Anglia omnia et ſingula pla- 
cita et cag, plactt. de quibuſcungque debit. contract. tranſgr. ſuper caſu 
expen}. cad. infra hoc regn. Angl. contingen. ſve emergen, cæte- 
raque buguſmedi placita et negotia et eorum plac.torum cognition. ad 
dictas dom, regem et deminam reginam nunc et cormm. ſuam regiam 
ſpecialit. ſpectant. et pertinent. ac fer communem legem terræ hujus 
regni Angliæ et non in cur. chriftianitat. per leges ſiue cenſuras eccl, 
ullo made triari terminari aut diſcuti debeant ct ſemper buctenus de- 
luer. et canſuever. cumque etiam per quendam actum in paritaments 
dom, HENR, nuper regis Angliæ efiavi anno regni ſui vice/une 
tertio tent. edit, et proviſ. inter alia inattitat. fuit authoritate ejuſdem 
parkamenti quad nulla perſona foret citat. ſummonit. vel alit. v:cat. 
ad comparen. per ſcipſum vel ſeigſes aut per al:quem procurator. co- 


rem aligus ardinaris archidiacona cammi ſſar. official. aut aliqueal. judice 


ſpiritual. extra diacgſ. vel peculiar. juriſditt. nbi eadem perſona gur 


faret fic citat. ſummonit. vel atit. vocat. foret inhabitans ANGLICS 
dwelling tempore adjudication. frue emanation. ejuſdem citaticn. froe 
ſummonitiom. nift foret per in vel ſuper certis — in codem actu par- 
ticularit. except. mentionat. quodgue nullus archiepiſc. neque eprſcop, 
ordinar. official. commiſſar. vel altquis al. ſubſtitut. vel minifty. ali- 
ſuorum pred. archiepiſc. epiſc. archidiacon. vel aliorum ten. aligquam 
ſpiritual. jur. ad * aliquod tempus d fefta Paſe. prox. ſequen. poſt 
edition. actus pred. peterent demandarent caperent vel reciperent de 
olyguibus ſubdit. dict. domini regis aliguam ſummam vel ſummas pe- 


cuniæ 


1 
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Jonna enniee pro frgil. action. alicujus citation. poſt pred. feftum adjudicet. 
ayain® vel oblent. quam tant. tres denar. flerlings ſuper 3 et fœnalitat. 
Le i codem attu content. et limitat. prout per eundem actum (relation, 

| inde habit.) plenius li guet et apparet; cumpue cm pred. Wil. 
ELMUS JOHNSON meds fit et per ſpatium dus um annorum jam ul, 

clapſ. fuit refiden. et inbabitans apud paroch. de HUNGERFoORD in 

eodem com. BERKS infra peculiar. jur. decani de SaRU a infra 

dice ſ. SARUM, et nan / nec infra ſpatium duorum annorum jan 

wlt. elapſ. ſuit inhabitan. ſive reſiden. infra civitat. LoxDox. ve! 

ſuburbrum ejuſdem civitatis neque alibi infra dioce). Cantuar. ac ttiam 

liber homo bujus regni Angli@ jam exiſtit; et fic per lotum tempus vite 

ſuæ extitit ac retione inde emmibus et fingulis libertatibus previleg. et 

liberis conſuectud. bujus regni Anglia quatenus ligeus domini regis et 

deminæ regine nunc et pregenitorum ſuorum nuper regum et regi- 

narum bujus regni Angliæ rat. et approbat. gaudere debeat ; pred. 

tamen GODFRIDUs LEE premil). non ignerus ſed machinan. ipſum 
WILLIELMUM JOHNSON contra debit. bujus regni Angliæ formam 

epprimere et dict. dominum regem et dommam reg inam nunc exhere. 

ditare ac cognition. placit: que dd cur. dict. dom ni regis et dimine 

reginæ nunc pertinet ad aliud examen in cur. cbriftiar.utat. trabere ip. 

ſum W1LLtELMUM JOHNSON primo die Septembris anno regni did. 

demini regis et deminæ rag inæ nunc quinto apud HUXGERFORD in 

com. BERKS. pred. ac infra peculiar. jur. decani de SARUM ac infra 

dioceſ. SARUM citari cauſavit ad comparen. coram venerabili vire 

Gro OxXENDEN Ig. d dere alm. cur. Cantuar. de Arcubus 

Lowpon. cal. principal. ejufue e aut al. judice ſpiritual, 

in ea parte competen. in aula voc. Dodors Commons ſcituat. infra 

civitat. Lox DON. ſecundo die Octabr. extunc prox. ſequen. Ad quem 

diem «t lacum pred. coram prafat. GEORG10 OXENDEN tune ju- 

dice ſpiritual (eodem WIILI. JOHNSON ſecundum exigen. citation. 

pred. comparen.) pred. GoDFRIDUS LEE adtunc et ibid. coram 

prefet. judice ſpiritnal. petiit de codem WILLIELMO JOHNSON pro 

feod. et expenſ. ſcparal. denar. ſummas in toto ſe attin. ad guind. libr. 

quatuor ſoi:d. et 619 denar. in ſchedul. libelio pofthac mentienat. annex. 
particularit. ea pr. ſcilicet pro denar. expendit. quingue libr. et ade 

denar. ct tro fro. decem libr. et quatuer ſolid. caute it ſubdole verſus 

iſum WILLIELMUu JOHNSON /ibel/ands guod iþ/e GoDFRIDUS 

Les fuit et eff procurator. cur. confiftcr. epiſcopr LoXDON, ac quod 

in vacation. p, Terminum Sanfte Trin. ain, D m. 1683. vel Term. 

* [ 233 ] Sanfte Mich. prox. ct immediate ſequin. * d:ftus WILLIELMUS 
| Jon xsoN tanc miner exiftcn. anr.os agen. vigint. et dimid. ſed vi- 
e-fſumum primum tut. far ante tunc temporis non compleverit et 

ead.m cauſa fer ſen. habilem flandi in judicis ad ricuperan. I. gatum per 
WILLIELMUM} CHXNSCON ei arum muper defuntt. ibi relicl. at 

donat. non hatend. quancam MARGARETAM CHRISTIAN, vid. 

curatorem fibi ad officrum pred. dicto WILLIELMO JOHNSON «ffign. 

anus eration. in e ceptauit; eademgre MARGARETA CHRISTIAN 
en WILLIELMES j{HxX$ON vel aliqurs al. amicus dicti Wiks 
LiELMs JOHNSON. confurter. ſcu eorum alt. confſucut dictum Gop- 
: FRID. LEE se profequen. legitime contra gueſdan 3 
Nn ; RICE 
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4} 
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pick & ThoMAM BATTALL executor. teſti. dict. WILLIELMY 


ouxsoN defuntt. ad exhiben. inventor. et redden. computum de benis 
I catallis pred. W1LLigLmi JounsoN defuntt. fecer. dict um 
GopFRIDUM LEE precurater. ad projequen. cauſam pred. Hem 
o diu GODFRIDUS LEE in vacation. ante Termin. Santii 
Michael s ipſo Term. Sanft: Michaelis anne Domini 1683 jubra- 


de citation. contra dict. RICHARDUM PRICE et IRONMAN 


BATTALL executor. teft. dicli WILLIELMI, JOHNSON. defurf, ad 


exhiben. invent;r. et computum banorum dicti WILLIIEITMI JoHxsoN ' 


d:funtt. et ad reſponden. dif. WILLIELMO Jouhxzox jun, per 
dret, MARGARETAM CHRISTIAN ejus.curair:c. aſſign. in cauſa 
ſubjtradtion. legat. pred. ſub figilio cur. confijtor. ep ſeepaii Lox ox. 
miſit et in die. RIchARDUn PRICE peu ſinalit. ex: qui curavit et 
di. executer. pro nom comparen, juxts tenor, cujuflam decreti viis et 
madis in dicta cur. conſiſtor. epiſcapal. LONDON. pro contumac ion. ſua 
excommuni. ari procurau t ac quod omma et fingula fead. et ceter. fe- 
cuniæ ſumm. in cadem ſehedula fprofitate cx comſurtud. cur. conſiſlor. 
epi/cop1 4 tembore i mme marat. et in pre ſenti ſunt d-bita et debite fol- 
ren. advecat. procurator. regifierits et al. miniftr. difle cur. prout 


in eadem ſchedula continetur ; et guedprefat. WIILIELINMVUSJGπHNso = 


lution. feed. et caterarum pecun. ſummarum in dicta febedula men- 
tionct. et expreſſ. in ſe ſuſtepit et promijut felvere præſat. GeprrIDO 
Les ſed nondum ſelvit aut ſatisfecit prout per cepiam libelli et ſche- 
duli adinde annex. ' hic in cur. prolat. left. et audit. plenius liguet et 
epp.ret, ac licet ipſe prafat. WiLLiELMUs JoHNsoN ad aiigued 
tempus in fra ſex annos ante diem exhibition. quer el. ſroe libelli prefat. 
GoprRIino LEE pred. nn aſſum pſit ſuper e ad ſolven. prefat. 
GoprRIDOo LEE debit. ferd. ſeu enpenſ. in hedula libello pred. 
ex, mentionat. vel aliquam inde far tem licetque prefat. judice 
Vun. man feſle per libeilum pred. apparet quod pr efat. WIL II- 
ELMUS JOHXSON fait infra tal. viginti et unius annorum ubi ſocta 


pred. verſus prefet. RICHARDUM PRICE π THOMAUH Har- 


TALL preſecnt. fuit per præd GoDFrIDUM LEE; licstgue etiam 
idem W1ILLIELMES JOHNSON omnia, et fingula & premiſſa pred. 
per ipſum WILLIELMUM JoANSON ſuper ſuggeſt: et alle gat. in 


pred. cur. — coram præ ſat. 
nion. ſuam et di 
1 il. inrvitabili teſt man. et ueritat. probare obtulit, idem tamen judex 
ſpiritual. placitum alle gation. et provat. il. admittere ſru recipere pe- 
nitus recuſavit et pred, GODFRIDUS LEE ipſum WILUIELMUM. 
Jounson per definitivam dicl. cur. chriſtianitat, ſenten. de ot ſuper 
fremiſſis præd. condemnare-ac ipſum WIILIIEIuUun Jonxson od 
en. eidem Gonraibo LEE omnia ct 'ſingula” feod. et expen. in 


ſchedula libella præ d. annex. mentionat, compellere tot. fuis viribus 


conatur et indies machinatur in ditt. dm ini regis et diminæ reginæ 


nunc contempt. et in ij tus, WILLIELMI Jonx so ' grave damaum 


præjudicium ꝓravamen et depauperation. manifeſt. ac contra form. 


flatuti pred. ac licet breve dict. domini regis et dominæ regina nunc 


& prabibition. præ fat. GoDTRIDO LEE in hac parte dhe imo die 
lartii anno regni dicti domini reg's et daminæ reginæ nunc fete apud 
. * HuxGERFORD 


# 
. 
: . 


udice ſptritual. in exonuras, 
imiſſion. ibid. in præmiſſi ſepius placitavit allegavit 


ORNSONM 
—— 


LIT. 
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HoxcerroRD pred. in cm. fred. in centrarium inde Arat, & 4.4 
kberat. fuit idem tamen Govrnipus Let placitum pra d. puff pr. 
bibition. regiam print ei in contrar. inał in forma pred. px A 


often ſeilicet decima quarts Martit anno ſext? ſupracitto apud Huy. 


 GERFORD pred. in com. BEREKS pred. ult. profecut. er in plutits il, 


q [235] 


diff. brevi dict. demini regis et dminæ rixinæ nunc te pro- 
bibitton. in forma pred. direct. in contrar. inde quovis mode won ob- 
= in di. domini regis et domine regine nunc contempt. et ifs 
ILLIELMT JOHNSON mu] proejudic. ation. er gra- 
vamen manife/tum, unde dicit quod deteriorat. et damnum habet ad 
valen. quadragirta librarum, et inde tam pro dom. rege et doming re- 
gina quam pro ſcipſo in hac parte producit ſectam, Sc. ; 
- Et mode ad bunc diem ſcilicet diem Mercurit prox. 
Sandi Hillar. ile eocem _ quem diem pred. ED 
Las haburt licen. ad billam . interloguen, et tunc ad reſpenden, 
Sc. Ante quem diem prad. nuper domina regina MARIA diem ſuum 
elaufet extremum coram dom. rege apud W ESTM. ven. tam pr aditius 
WILLIELMUS per attern. ſuum pred. quam pred. GoDFrIDuy 
per Jonannen LEE aten. ſuum, et idem GoDERIDUS deen. vim 
et injur. guande, c. et mem contempt. et guicgid, Se, & dicit 
ipſe non ſecut. e placitum in pred. cur. chriſtiamitat. paſt pro- 
bition. regiam ci in contrar. inde direct. et deliberat. meds ot farma 
prout predifius WILLIELMUS JOHNSON gue tam, oa fn 
ver ſus eum queritur, et de hoc pen. ſe ſuper patriam. et „ Wit- 
LiEIuus JOHNSON gui tam, Sc. inde ſimiliter, Cc. Sed per breve 
dict. dominu regis de conſultation. in hac parte impetran. idem Gon 
FRIDL'S proteflan. * quad pred. WILLIELMUS JOHNSON in ead. 


2 


eu 
24 cel. 
pred. WILLII EMUs Johxs Ox ſuperius allegavit, e im 
ILLIELMI 


determinan. materiam coram ipſo vel ejus ſubſlitut. et id ſalummodb 
facien. in caſibus ubi lex civilis vel canomicalis affirmat execution. tal, 
requiſition. vel inflan. juri/diftion. legal. ſeu tolerabil. eſſe et except. in 


buſdem al. caſubus in codem attu ſpectficat. prout in codem atiu plenius 
— Et idem — gs dicit quod ipſe per ſpatuun 
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;nti et quatuor annorum et amplius jam ult. elapſ. fuit et adhuc ef 
— procurator cur. con ſiſlor. epiſcopi — af cok idemGop- 
FRIDUS viceſims ſeptimo de Oftnbris anns Domini — — Lon- 
DON. in parech. SN i BENEDICTI prope: RipaM PAULAN, iz 
warda de CASTLE BAYNARD 7etent. fuit fore procuratorem ipſarum 
MARGARET ef WILLIELML in eadem cur. confiſtor. in cauſa, 
inſra mentionat. et tunc et ibidem ad inftan, et requiſition. pr ads. 
AN t WILLIELMIS JOHNSON citation. contra: dict. 
RicHARDUM PRICE H THOMAM BATTALL - executors. teſti. 
prefot. WILLIELMsS JOHNSON defuntt. avi did. WILLIELML 

tam, &c. al exhiben. invenlorium et computum bonorum praſat. 
Wis 1ELMI JOHNSON dfn,. et ad reſponden. dict W1ILLIELMO 
JoansON made guer. per dict. MARGARETAM. cjus curatricem 

- eandem cur. . In cauſa Jubft rain. legat: pred. per preeds 
W1LLIBLMUM OHNSON defund?, ei denat. ſab figillo cur. confiftor . 
epiſcopal. LONDON. debits mods proſecut. fuit et. candem citation; in 
diftum R1ICHARDUM PRICE perfonalit. exequi. cauſavit: et dict. ar- 
ecuter. pro contumacia ſua in non comparend. juxtatenar.. ejuſdem per 
debitum_ legis curſum excommunicar! fracurauit , quadgue mmi. et 
fingula feed, et denar. ſumme in jcheduia pred, ſpecificat. juſte idem 
GopFR1DO devener. pro. fead. et expenſ. ſuis in lite ſius ſefta pred. 
Ft quia pred. WILLIELMUs JOHNSON mode quer. et pred. Max- 
GARETA licet ſæpius reguiſit. feod. et expenſe pred. eidem Gon- 
FR1DO ſolide recuſaver. pred. GODFRIDUS cunder W ILLIELM UT 
JoaNsON mode. quer. pro recuperation. denar. in pred. ſcbedula ſpe- 
caficat, in cur. peculiar. juriſdictien. decan. SAR un ſectare iutadebat 
dt conabatur. Sed RoBeERTUs WooDWARD /egum dacter decan. ec- 
clſie. cathedral. SARUM judex cur. peculiar. juriſditi:n. pred. has. 
benz jur. ibid. in jure ſuo per quaddam ſcriptum ſuum ſigills ſea figillat. 
quem. idem GOPEFRIDUS bic in cur. profert geren. dat. vicgſimo guinto 
die Februar. anno, Dem 1692, 7 /ooes venerabu. pred. Gros : 
un OXENDEN, gem dacter. et almæ cur. Cantuar. judicem un- 
can, cundem VWILLIELMUM. JOHNSON, per nomen. WiILLIELME 
Jouxnson de HUNGERFORD.m com. BERKS infrapecutiaers. jurs 
did. decani coram ipſo cadem GeoRGlo. QXENDEN- vel-aliguo:ak 
competen, judice dicl. cur. ad reſponden, dite GoDFrxivo Les in 
cauſa et ſubftraftizn. feod. et quod cauſa prod. audit. et determinate 
in eadem cur. ſecundum. legem et Juflitiam prout-per ſcriptum pri. 
Plenius liguet et apparet. Et idem G rRDInůns dicit quad den 
tivilis vel cananical. affirmat execution. tal.. requiſuion: vn inan. 
jur. legal, vel tolerabil. efſe +, ſuper quo idem GODFRIDUS proce. 
WILLIELMUM JOHNSON citari cauſa uit ad comparen. cerum prefate 
GrorGIo OXENDEN legum deftore almæ cur. Cantuar. de arcubus 
Lonpox. official. principal, ejuſue. ſurrogat. aut al. Judice competen. 
in aula YOCAT. Doctors Commons ſcituat. infra civit. Lonpon, 
ſecundg die Oflobris jam 'ult. elapſ. et in radem cur. ante probibition; 
fred, eidem GoDERIDO deliberat. pred. WILLIELMUM mode 
quer. pro feed, et expenſe. pred. traxit in placitum prout e bene licuit 
fend. et expenſe. il. tunc et adbuc eidem GoprRIDO debit. et inſolut. 
exiflen. qua oft eadem prgſecutis et in placitum tratio unde idem 

; | WILLIELMUS 


Jonnu 
againſt 
L886. 
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Jensen WilLtELMGts JOHNSON ſuptrius gueritur. Et bx paratus oft verifi.. 
9 care; inde — et breve domini regis 2 
cedi, Sc. ö 
Et præd. WILI IE LMUs JonnsoN gui fam, Oc. dicit gind p- 
que per pred. Gobrairun Leg ſuperius p acitande allegat, 
breve dicti d+-mini regis de conſultation. cidem GODFRIDO Lex in 
hac parte concedi- minime d:ber, quia proteflando gued prefat. Goy. 
FRiDUs Lek nor retent. fuit fore procurater. pred. MaRGarera 
ef 'W ILLTELMI JOHNSON ad proſequen. pred. THOMAM Price 
ot TON BATTALL rent pred. GoprRrIDUS ſuperius inde 
: | Hands allegavit ; proteſtandogue etiam quod lex crvilis vel cantnica). 
[237 l prefat. Gros oο OxENDEN fat. ad tenen. placitum fred. 
| in placito prefat. GoDFRr1DI mentionat. fore legal. vel toleralil. v. 
ito tamen idem WILLIxLu.ns JoHNSON dicit guad placit. per 
d. GoprxrpumM LEE guoad r guiſition. pred. RokkRTI 
——— lecani wel, cathedr. SAR UN fred. GEoRG1O Ox- 
ENDEN” fact. ad wicon. prafat. WILLIELMUM JOHNSON coram 
%% prefat. GroRGro OXENDEN v al. judice competen. dif, 
cur. Cantuar. ad rep nurn. diffoe GODFRIDO 71 on pred. pro ſub- 
. tract. feod. et eauſa illa determinat. fuit modo et forma þ ed. 
rius placitat. materiaque in eodem content. minus ſufficien, in leg: 
exiſtu t ad ipſum GoDFRIDUM ad breve didt. damn regis de c 
ion. in ea parte impetran. ad quod idem WILLIELMUS nec: 
non babet nec per legem terra tenetur altquo mad) reſpondere.” Et 
parat. eff verificare ; unde pro defect. ſuſficien. reſpenſ. in har parte 
idem WILLIELMUs JOHNSON pet Judidum et damna_jua' pred. 
eccafione prad. ſibi adjudicari, & c. Et pred. GonFrIDus A 
= tum pred. per pred, GODFRIDUM quoad requifition, pred. 
OBERTI W oOoODWARD pred. decant pred. eccl. cathed af, SARUM 
pred. GzokGIo OXENDEN fat. ad vocan. pr afat. WiILLIELMUM 
Jouxsox coram ipſo 2 GEORGIO OXENDEN vel al. judite 
competen. dif. cur. Cantuar, ad reſponden. eidem GoprRIDO in 
an d. pro ſubſirattion. feed. pred. et quod cauſa illa determinat. 
in eadem cur. Cantuar. determinat. fuit modo of forma prad. faperius 
placitat. materiaque in codem content. bon. et ſilficien. in lege exiſtunt 
ad ipjum GobrRIDUx ad breve dict. domini regis de conſultation. 
in bac parte impetran. Quad quidem placitum materiamque in coden con- 
tent. idem Goraibus parat. rf vrrificare et probare print cur. Ec. 
Et quia pred. WiLLIELMUS JOHNSON ad placitum il. non rejpon. 
nec il. bucuſque aligualit. dedicit idem Goprxipus wt privs pet. ju- 
| dicium et breve dict. domint regis de conſultation. in parte ſibi 
concedi, &c. B | 
. 8. 


Et quia cur. dict. domini regis nunc hic de judicis ſus de et ſuper 
præmiſſis redden. nondum adviſatur dies inde dat. eff partibus pred. 
coram domino rege apud WEST. uſque diem prox.” pot 
4. judicia ſus de et ſuper premiſſis il. audien. e quid 
cur. dift, domini regis nunc hic inde nondum, &c. 


Joha- 
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* Johnſon againſt Lee. Life 119. 


ROHIBITION. The piaintiff declared, that by the ſtatute Pleadings in 
23. Hen. 8. c. 9. it is enacted, 4 that no perſon ſhall be Pembittog. 
« cited to appear out of his dioceſe where he dwelleth;“ that the S. C. Skin. 589. 
intiff was reſident at Hungerford in Berks, in the dioceſe of 5- ©: Holt, 6 56. 
Saliſbury ; that the defendant cauſed him to be cited before the 5 C. Cy. 18. 
DEAN OF THE ARCHES in London, and libelled againſt him for 2. Lev; $5. 90. 
expences and fees in the con/ifory court of the Biſhop of London, 173. 
and averred that ſuch fees were juſtly due according to the cuſ- Comb. 105. 
tom of the ſaid court, and that he promiſed to pay them; and IP —__ 
ahhough he made no ſuch promiſe within fix years, yet the Court ,_ 2 
proceeded to give ſentence againſt him; and the defendant proſe- 2. $atk. 543. 


cuted his plea after the writ of prohibition delivered to him, &c. 0 N 1 


The defendant for conſultation pleads the very ſame ſtatute; 1. Ray. 703. 
which it is enaQted, « no perſon ſhall te cited or ſumm 1, Vent: 165. 
6 or otherwiſe called to appear by himſelf or herſelf, or by any H 17%. 
« pROCTOR, before any ordinary, archdeacon, commiſlary, official, 2 5 
« or any other ſpiritual judge, out of the dioceſe, or peculiar ju- 
« riſdiction, where tho perſon which ſhall be cited, ſummoned, or 
« otherwiſe called, be inhabiting and dwelling at the time 
« of the awarding the ſame citation or ſummons : Exckrr“ 
(amongſt many other cauſes in the ſaid aft mentioned) © that 
« biſhop, or any other inferior judge, having under him jaril. 

« diction in his own right and title, or by commiſſion, make re- 
« queſt or inſtance to the archbiſhop, or other ſuperior ordinary 
« or judge, to take, treat, examine, or determine the matter be- 
« fore him or his ſubſtitute ; and that to be done in caſes 

« where the civil law or common law doth affirm execution of 
« ſuch requeſt or inſtance of juriſdiction to belawful or tolerable.” 
Tuar the defendant is @ proctor in THE CONSISTORY COURT of 
the Biſhop of London, and was retained as ſuch by the curatrix 
of the plaintiff (he being then under age), to proſecute a ſuit, 
2 the executors of his grandfather, for a legaey given to the 

intiff, and to exhibit an inventory; that they were excommu- 
nicated for contumacy in not appearing 3 that the fees and 
expences in the libel were juſtly due to him for proſecuting the 
aid ſuit; that he endeavoured to ſue the ſaid plaintiff for the re- 
covery of the faid fees in THE COURT OF PECULIARS of the 
Dean of Saliſbury ; but he being judge of the - court, and hav- # [ 239 1 
ing juriſdiction in his own right, did, by a writing under his ſeal, 
require the Dean of the Arches to call the plaintiff before him, to 
anſwer the defendant in a cauſe for ſubſtraction of fees; which 
cauſe was there determined accordingly : and the defendant avers, 
that the civil and common law affirms the execution of ſuch re- 
queſt to be lawful. Whereupon the defendant, before the pro- 
hibition delivered to him, did cite the ſaid Johnſon to appear be- 
fore the ſaid judge of THE ARCHES in the cauſe aforeſaid; and 
avers it to be the ſame proſecution of which the plaintiff com- 
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8 To this plea the intiff demurred, and the defendant joi 
8 in demurtef. . 2 | | — 


E. 


Ifs g _ For, Fist, whe imſelf out of the ſta. 
inferior ordinary 
a Was made to him who had the next ſuperior juriſdiction; which he 

 canſe, — * has not done (a) : for here the requeſt is from the Dean 6 of Sat; 
| 1 ee of THE PECULIAR, to the B. 25 
to have been to the Biſhop of Salj 1/bury, 


. chen when. it oy 

- ——.— 0 next . ordinary, unleſs it t A PECU- 
the . e, is LIAR is ſuch a Juriſdiction from which there is no a to the 
Within the . ordinaty ; or that it is a Juriſdition by vey ava b). The 
1 judge of this. vECULIAR is an inferior perſon to the biſhop, and 
er be. . PHE PECULIAR itfcif may be ſubordinate to him; if ſo, be cannot 
* * - 539. | mg: a Cauſe per ſaltum to the archbiſhop, but muſt n 
aol the ordinary, from whom his power is derived (c). 

brag Bard E contra. ba hay ary een eee 
« Protibition” the Jetter-of re te next immediate ordinary ; and if i 
F. a.). , pr gn Þ 1 tion had been ſubordinate” to him, i it 
x. Bac. 3 alte - but the plaintiff having alledged 
617. 1 0 } 100 1 letter of requeſt may be pro- 


y mk it had been tree from a general exemption from all ordi- 
25 juriſdiction, which was common, as my Lorp Honazr 
ls us, in e Es before the diſſolution, chen the cauſe 
the Fi g for this act was made as well for the 
ion of THE ORDINARY as for thecare 
vec PLE: Be ET, the archbiſhop may call a cauſe to 
in in none of the caſes within the power given him by 
_ then it will be totally eluded — FHIRDLY, 
net enough for the plaintiff 8 fay that he lived in the 
e ford, within a pecukar juriſdiction of the dean of 
2 2 4 8 dingrfin SAR UM, but he e to ry that 
peculiar was, fvbordinate to the Biſhop 0 Foro 
- deprivethe ſpiritual court of a juriſdiction which tt | 
the making of this act (4). 
Prot. ia the | SECONDLY, The defendant docs not fay that this was a cat 
which was permitted by their law, but onl that the civil ar canon 
kw affirms ſuch requeſt, which is in the disjunctive, aud very 
— uncertain. 


 Libetlargerthan, 1 He alledged that the Dean of Saliſbury requeſted 
* dhl. dars, to call che art before ae 


x. Salk, 49, 25 (4) See the opinion of Hot v, Che 
3 Gaftcel v. jones 2. Roll. mo a the caſe, Skin 


2 from. ſuch to the archbiſhop bimſelf:—S EC 


(ce) 4, tk Jones, 1. Sid. 99. Cro. 
+ Car, 262,—See alſo Hob. 16. 136. | 4 nuke 


% 


_ 


& — 


fees and expences, which is larger than the requeſt, and therefore 
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» cauſe for ſubſtraction of fees; and the libel is for ſubſtraction of Jo 


. 


3 WEL: £ 


As to the objection, that the [bel is larger than the requeſt, 
one being for fees AND expences, and the other being to anſwer in 
a cauſe for ſubſtraction of tees only ; it was argued, tbat this is not. 
material, becauſe ſuch fees muſt be intended as paid to others, | 
as well as for ſuch as were due to the plaintiff. 112401 


FouRTHLY, But the principal point was, Whether the defendant A rzoc ron res 
ought to ſue for fees in the eccleſiaſtical courts, ſinge ſuch tained by che 
things are properly cognizable at common law, for which be rer of an 


* might bring a quantum meruit or an indebitatus a mp/it, upan s to pro 
the retainer for work aad labour, and for money lai out ; and the 2 oY 

lu raiſes the 22 is no difference berween re —— e 
the prerogative court and other courts of equity, for which ſuits vot bel in de. 
xe uſually brought in this court ; the uſage of which, courts ma 32 _ 
de given in evidence at the trial; and ba ay this caſe, which A e 


-. 


is grounded upon a preſcription for cuſtomary fees due time out w being n 


of mind, which ſhall be tried by a jury. If it be objected, chat cen for them 
rotors fees are part of the cauſe, this cannot be, becauſe; when, in uin cum of 
he (uit is determined, it cannot be afterwards. continued for W 1. 

fees ; and ſome of the fees in that coutt are ſettled by act of pare 2. Salk. 333. 


lament, which, are thoſe relating to. wills. - Neither can if be, comb: 337- 
objected, that becauſe this Court will not gr 4 mandanus- 2. Mod 167. 
to reſtore a proctor when, removed from his office (a), therefore. Skin. 389. 
you will not grant @ prohibition when he ſues for à recompence. 4 Mod. 2 54. 
fur his labour and pains, The law of England takes notice. of uch Band. 170. 
ſuits, But this Court will not take notice whether the party is 4 K 
proftor or not, but will leave the determination thereof to a proper. (6. 7 MN 
court, It is true, there is no precedent of any fuits e 
proctors fees ; and it is as true, there are likewiſe no. precedents; © Probibuing's 
of ſuch ſuits for fees in chancery. But they may be well com- — 1 
menced under the general terms for work and dy and. are 468. 328 
grounded upon a cuſtom and contract, which. are thipgs triable at comb. 332. 
common law. It is true, a prohibition to the court - chriſtian has Carth. 276. 
dern denied by this Court (5, where che liel was for proctors Seb. % 
fees ; but it was not for that reaſon alone, for the cauſe alle 4 
for prohibition was, that the ſuit, for which the fees were laid out 264+ * 
was not determinable in that court. But the Judges thought it 
reaſonable not to prohibit. the proctor to ſue there, for he is only a 

kervant, and is not to take upon him to determine whether that 4 
court had any juriſdiction or not of the cauſe. In the caſe of - 7 
Horton v. 2 (c) a prohibition was likewiſe denied to the on 
ws 7 where the ſuit was for proctors fees; but there were EE 
ut three Judges in the common pleas, whery that rule was given: | 
the Chief Tue. was againſt the — — — the 4. ag * 

for it; for he was of opinion, that ſuch fees ought not to be de- 4 


(a) 3. Lev. 309. 3« Mod. 332. (c) Michaclmas Term, 25. Car. 2s 
1. Show. 217. 251. 261. in thz common pleas, 1. Mod. 167. 


(#) Rell, Rep, 5. 
Q 2 manded 


1 
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. Jonnsew manded in the fpiritual court, becauſe the plaintiff has a remedy 
7 at law, for the retainer implies a contract for which an action on 
the caſe will lie. WyrxpHam, 7uftice, who was the third 
 *[ 241 ] Judge, was not clear of opinion on either fide, But even in that 
caſe the Court held, that the proctor having, amongſt other things, 
demanded a cuſtomary fee of fourpence for every inſtrument which 
was read in the cauſe, that the law ought to determine, whether 
ſuch a fee was cuſtomary or not. And why not in this caſt, 
where the defendant has preſcribed for certain fees time out of 
mind ? ED | 
E contra it was argued, that this ſuit is within the cognizanceof 
THE ECCLESIASTICAL COURT, of which @ practor is an immedi- 
[ 242 J ate officer; and fees are ® incident to fuits commenced there; 
Ce. and they having cognizauce of the ſubject- matter for which ſuch 
Skin. 493, fees were expended, the determination thereof is alſo incident to 
Cafes in Law the original cauſe : they have power over him, and the fees 
and Equity, 12. by him, and may leſſen and abridge them as they ſee 
64-336. 439- occaſion ; and by the ſame reaſon that they may protiihit the pay- 
. Vent. 276. ment thereof, by the fame reaſon they may order the payment. 
If the proctor had petitioned the Court, and not proceeded by way 
of libel for his fees, in ſuch cafe a prohibition would not lie (a); 
ſo that there can be no inconvenience in allowing this juriſdiction, 
for they are the proper judges of what buſineſs is done in their 
courts, and can call for vouchers better than a jury can do. 
Their fees are eſtabliſhed by the canon law, and are leſſened and 
reſtrained by the power and authority of the court. Rules are 
made here to oblige the attornies in matters of practice; and the 
like rules are made there to oy the proctors and miniſters of 
- the court; fo that they muſt be allowed to be the proper judges in 
Skin. 494+ this matter. Matrimony and things teſtamentary were at firſt the 
. 3 whole buſineſs of that cour: (); but now in caſes where they 
$- have original juriſdiction, they do retain ſuits even for ſuch matters 
8 which may be tried at law; as a libel may be there for not repairing 
Fitzg. 197- A Way leading to a church (c). This caſe may be compared to 
3. Mod. 379+ that where a prohibition was prayed to the court of admiralty, 
becauſe inſtead of fipulation (4) (which is @ recognizance in their 
law as much as bail is here) they had taken a recognizance at 
common law, wherein the principal and fureties, and their heirs, 
goods, and lands,. were bound ; whereas the libel ought to be 
againſt the ſhip and goods, and execution againſt the latter, and 
Though Serjeant not againſt the party: but the civilians argued, that execution 
Harris 380% might be taken of the body, though not of the lands; and that 
_— this was not in the nature of @ recognizance, but a ſtipulation in 
there to fiand nature of bail, and might be ſued as well in the court of admiral- 
to the order of ty as at common law ; and no prohibition was ted, but the 
the Court W# matter was adjourned. The caſe in the Modern ts (e) isan 
> () March, 45. () | 
| 10 Moor, 25. pl. 2. Juſtices Reg. (4) Greenway v. Baker, Godb. 260 


( 1. Mod. 167. 
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authority to rule this, where a prohibition was denied for Jounzon 
a ſuit for prottors fees, and there is no book againſt it, 2 


The reaſon of the law js for the plaintiff; for he being a proctor, 
is not a temporal officer, and what he has done is about 
an eccleſiaſtical ſuĩt, and therefore that court muſt judge of 
it. A prohibition has been denied in the common pleas for 
regiſtering fees in a cauſe between Geſilin v. Frogart, 1. Salk. 


33% Ca). 

SIXTHLY ought to allow the plea of von afſu infra . Whether 
ſex anns, for the ſtatute of Limitations extends as 0 that 2 5 * 
court as to courts of equity (6). tends to the ſpi- 


E contra. The ſtatute of Limitations goes not extend to this * 
caſe; for it is not properly a debt, becauſe expences and fees are + [ 2 1 
of the ſame nature with the ſubject- Matter for which they were 43 
demanded. It may as well be alledged, that defamatory cauſes are 


within the ſtatute ; ſo that the eccleſiaſtical court having original 
juriſdiction of this matter, no prohibition ought to go. | 


Adjournatur (c). 


(a) Hot r, Chief Tuſtice, upon this 
point of the caſe, ſaid, that if the king 
erefts a new office, he cannot annex a fee 
to it, and 4 fortiors it cannot be done by 
the canon law ; that rc rost there. 
fore, at the original inſtitution of their 
office, could have no other remedy than a 

meruit for their labour and pains, 
and that the ſums thus fixed by juries at 
common law came to be taken as accaſ- 
unable ſee; in the ſpiritual court ; but 
that this could not alter the nature of a 
proctor's ſervice, which is temporal; 
for it is formed on a contract and retainer, 
which is a temporal act: and Rox, 
Tafiice, relying on the caſe of Goſlin v. 
Lua, ſeemes to be of the ſame opinion, 


5. C. Skin, go. 3 and jt is faid ip 
Gibſon's Codex, 101 5. that after ſeveral 
motions a ii was granted. See 
alſo Johnſton vw. Oxenden, 4. Mod. 255. 
where a ſuit in the ſpiritual court for 
proc tors fees was ſtayed ; and Pollard 
v. Gerard, 1. Ld. Ray. 7c3+ that ths 
regiſter of a ſpiritual court cannot ſus 
there fur his fees ; neither can an appari- 
tor of a pariſb clerk ſue in the ſpiritual 
court for their fees, Pitts v, Evans, 
2. Stra. 1108. 13. Viner, 155, 
Pearſon v. Campion, Dougl. 629. 

(5) Berkley v. Morrice, Hard. goa. 

(c) It is faid, that after ſeveral motions 
a proiubition was granted, Gibſon Cod. 


101 $» 


Harris againſt Pett. 
Faber Term, 8. Will. 3. Rell 173. 


I 


Caſe 120. 


DEBT UPON A BOND. The condition thereof was, © to free To debt on a 
« and keep harmleſs the plaintiff of and from all coſts and dn <onti- 


damages which may ariſe by reaſon of a law-ſuit, &c.” era —_ 


The defendant pleaded “ non damnificatus” generally, and the % and from - 


plaintiff demurred to the plea. « cofts and da- 
The queſtion was, Whether ſuch plea was good or not? 1 mr wie 


* reaſon of a certain ſuit at law,” the defencant may plead © en damnificatus” generally. 
8. C. Carth, 374. Savil, go. Cro, Jac- 360. 2. Bulſt, 267. Cro. Eliz. 253. 1. Sid. 444. 
Show. 1. 1, Mod, 43. 2, Saund, 83. 3. Mod. 252. 2, WU, f. 11. 226, Comp. 47. 378. 


4+ Bac, Abr. 
D Q 3 It 
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It was agreed, that if the condition had been to tre harm 
only, then © non damnificatus” had been a good plea ; but it beit 
to free and reep harmleſs, he ought to ſhew how he had Freed him, 
and not anſwered the damnification alone: and to prove this the 
caſe of Brett v. Andrews (a) was cited, which was, Debt upon 
bond for performance of an award; in which, amongſt other things, 
it was awarded, that the defendant ſhould acquit, diſcharge, and 
fave harmleſs the plaintiff of ſuch a bond ; and the like plea was 
ed as in this caſe ; which was held inſufficrent, becauſe the 
an, to ſhew how he had diſcharged him. If the award 
had been made, reciting a ſuit in chancety between the parties, 
and that the ſuit ſhould ceaſe, and the plaintiff faret acquietatu; 
pro qualibet materid in pred. billd, there a plea quod fetit guietui 
iude is good enough, without ſhewing how, becauſe he is acquit- 
ted by the award itſelf, vi z. faret acquietatus. But if a man had 
been obliged to acquit another from a debt or ſuit, it is not ſuffici- 
ent to plead © non damnificatus”* generally, but he ought to ſhew 
how and in what manner; and this was the cafe of Freeman v, 


To which it was anſwered, that the caſe of Brett v. Andrews (c) 
differs from that at bar, becauſe it was to acquit the plaintif 
from a peculiar obligation; which word ©, acquit” implies, 
that it muſt be by deed, and therefore he ought to ſhew by what 

watt 7 244 ] deed.” * But this condition was not to free and acqurt the plaintiff 

from a fuit, but to indemnify him from the conlequences of it, 

which are coſts and charges ; and the defendant 'has pleaded, 

that no damage happened to him, ſo that it lies upon him to prove 

that he was damnified. An action on the caſe (d) was bronght 

inſt the defendant, who promiſed, that in conſideration the 

nen would diſcharge a third perſon then under an arreſt, that 

be would pay the money, and alledged in fact that he exoneravit ; 

the plaintiff had judgment in the common pleas ; and upon a writ 

of error in this court, one of the errors affigned was, that 

« exoneravit eum“ was not gocd, without ſhewing how); but the 

Court held it well enough, and that it need not be as a diſcharge 

of a bond, or a rent, which ought to be ſhewed in what manner, 

If this had been pleaded in the affrmative, & that he had freed 

« and acquitted the plaintiff,” there he muſt ſhew how (e). 

But it being in the negative, the plaintiff ought to ſhew how he was 
damnified /). e 


And ot this opinion was THE Cour, that it was a good plez, 
becauſe the condition was to fave the plaintiff harmleſs from 
fomething that was uncertain at the time of the making thereof, 
vi. from the coſts and charges of the fuit, that no coſts might be 
xecovered againſt him; but if it had been to fave harmleſs trom a 


(a) 1. Leon. 751. Owen, 7, (4%) King v. Hobbs, Cro. Er. 513. 
(3) Cro, Jac. 339. 1. Roll. Abr. (+) Mauſer's Caſe, 2. Co. 4. 


432. pl. 2. 3 2 | cs. Jac. 363, 634. 2. Saud. 
, (e) 1. Leon. 71. Owen, 7. 84. Co. Ent. 139. 5 . 
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are to be by dred in nted ; and c 


Trinity Term, 8. Will. 3. In B. R. 


icular thing, there ſuch a negative plea generally ally would Hauen 
p done, becauſe the defendant ought to ſhew how Ret rome? x Fo 
| I 


ye 
Whereupon the Counſel, perceiving the opinion of the Court, 
moved to have leave to diſcontinue the action. OW 0f 247] 


/RESPASS AND. EJECTMENT. . The jury found a ſpecial If = man and 
verdict, the ſubſtance whereof was as follows + ace 2 
é George Pawlet was ſeiſed in fee of the manor of M. whereof the with a rbwan 
lands in queſtion, being copyhold, were parcel. Upon the tnar- to the tenant for 
nage of Edward his eldeſt fon, he ſertled the manor and lande, Sw. i i wels 
upon truſtees and their heirs, to the uſe of himſelf for life, and after a f, 1 poſs 
his deceaſe to the uſe of his wife for life; then to Edward Pawlet, . reverſion, for 
and the heirs of his body lawfully to be begotten ; remainder to his © one, two, or 
own right heirs. * PRovis9, © That it ſhall be lawful to and . tres luer or 
« for the faid Georze Pawlet and Elizabeth his wife, by deed 4. dS... 
u indented, to make leaſes in poſſeſſion for one, two, or three lives, « other number 
u or for thirty years, to commence after one, two; or three hvyes, © of years de- 
© or for any other term, determinable upon one, two; or three, minable an 
« lives, or in reverſion for one, two, or three lives, or fot thirty . — 
« years; or for any other number of years, determinable upon one, « a ſuch ge. 
« two, or three lives, ſo as ſuch demiſe be not made of the ancient « miſe be out 
« demeſne lands parcel of the faid manor, or of any other lands of the ancient 
« uſed therewith for the ſpace of ſeven years, and ſo as the ancien a demeſne lands 
rent be reſerved.” George Patulet by deed indented, reciting «, —— 


| Loveday againft Winter. C 121. 


thit te lan Were cepphokil; mnie u leaſe thereof to e Naber « e 21 
Blonchlew for thirty The leſſor of the plaintiff claims 2s © lands uſed 
heir in tail to George Pawlet his father. 4 n - hon 

The queſtion was upon this PROVISO.in the marriage-ſettlement, lo — — 
Whether this was a good leaſe, or not ? ; + Sm Ps 


THosE WHO ARGUED in the negative inſiſted, that it Was « — oo 
not warranted by the power, either as to the land itſelf, or as to“ ferved,” au 


the term. ABSOLUTE 
| , x | ' 2% % 443 LEASE forthir- 
Fist, As to the tenure of the land, which is Sly found : ol lands 


to be copybold, it could never be intended that be {hguld. make >=" in 1a for 


any new eſtate of copyhold lands; for the eſtates he was to make kes, to com- 
hold cannot be Jet hy ſuch mente after the 
deed, ſo it is hot within the power z and the Acceptance of a Teaſe of ſaid de lives 
the fame lands by a copyholder is a determination-of his copyhold 2999 * relpect 
2 good execution of the row» but a leaſe of copybeld ling: parctl of the friandr is not warranted 
by this row nn for all copybold lands being ancient demeſne, they are excepted, as being © ancient 

demeſrie lauds parcel of the manor. Thie rent, and ſer wise, however; niay be demiſed within the 
power,—3. C. poſt.” 378. S. 0. 2. Salk. 537- 5. C. Comb. 371. &. C. Carth. 427. 
« C. 12. Mod. 147. 8. C. Hek, 414. 8. Err, Ld. Ray” #67. S. C. 1. Freem. 507. 
S, C. Comy. 37. V 6. Mod. 20. Poph. 8: Mobi, 4944 6. Co. 33. 8. Co. 70. 3. Bac. 


Ade. 418, Powell on Powers, 398. 405. 407. 423. Cowp. 266. 651. 714. 1. Term Rep. 705. 


$. Co. 37. Comb, 371. 387. Cro. Jac. 76. Moor, 759 Skin. 296. Co. Lit. 58. Polt. 379. 
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Leer eftate (a). The exception is of © all ancient demeſne lands paretl 
A 2 « of the manor,” which are ſufficient words to exempt theſe lands 
* cut of the power of leaſing ; for a manor conſiſts of demeſnes and 
ſervices, and theſe are not uy found to- be n but parcel 

of the demeſnes. 


"SECONDLY, But if the lands in queſtion had been compre. 
hended under the general words, yet the leaſe made by George 
Pawlet is void, by reaſon of the term 5 for it is expe 

againſt the reſerved, which ought to be taken ftridl 
* f 246 ] avainſt the leſſor. + * And therefore where a manor is in leaſe, and 
he who has the reverſion in fee levied a fine to the uſe of himſelf 
for life, then to his eldeſt fon in tail, bu: reſerved a power for him 
to make leaſes for twenty-one years, who made a leaſe before that 
in being expired, to begin after the determination thereof ; it was 
au void (5), for it ought to be a leaſe in polleſſion, and not an 
to begin in futuro. 


1 


Finsr, That as to the objection, that THE TROISO did not give 
George — any power to make leaſes of copybold lands, becauſe 
they are parce be demeſcs nes of the manor ; for nothing butthe 
capital houſe; = the therewith occupied, are properly the 
demeſnes of à manor ; but in the ſimple acceptation of the word 
no perſon has any true demeſnes, becauſe all land on THE 
CROWN ; that is the reaſon why in pleading it is uſually faid, that 
ſuch a perſon was ſeiſed in his — as of fee fc). A manor 
conſiſts of demeſnes and ſervices, and nothing elſe. Now if the 
demefnes cannot be LNG then the power given by this pRov1s0 
ſignifies for ſervices are not lands, and therefore nothing 
can be leaſed; and theſe powers are not to be conſtrued according 
to'firiftneſs of law, but as words uſed by lan rs to ſignify their 

meaning. For which reaſon theſe words, © ſo as the demiſe be 

& not made of the ancient demeſne lands of the manor,” muſt be 

taken accor to the common acceptation thereof ; that is to 

ſay, a leaſe ſhall not be made of any lands uſually occupied with 
the capital meſſuage. | 

SECONDLY, As to the term demiſed, which, as has been ob” 


jeted, ought not to have been for dard years abolute, bur de 
minable upon one, two, or three lives. 


8. Co. 65. Cura. Ct Geek oe a ot thr ner ths 
Skin. 292: manor, becauſethe tenancy being at the will of the lord, the lands 
are ſuppoſed to be always in his hands ; but in vulgar acceptation 
it is otherwile, Now the lands which were in leaſe for lives an 


| («) Lane's Caſe, a. Co. 16 co. 1. 8 148. 6. Co. 3½ & 
. 38. Co. 0. b. Cro. Eliz. 5. 
217 .: 50) Shecomb v. Hawkins, Cro. Jac, (e) See Termes de la Ley, «pe. 
r . * 8. C. r 31465 
. . EL v ; ; net 


* 


Trinity Term, 8. Will. 3. In B.R, 


— * thereof is parcel. 


Adjournatur (a). 


(a) In Michaelmas Term 9. Will. 3, 
j t was given for the plairtitf, 
Hot r, Chief Juice, Toa ron and 
Eyxz, Juſlices, holding, that the term was 
within the power, but that the power 
did not warrant a leaſe of copybold land; 
held of the manor ; and TuzTqw and 
Era x thought, that the power was in- 
tended to operate on the ether lands 


which were mentioned in the conveyance; 
but Hot r, Chief Fuftice, thought, that 
the rents and ſervices might be demiſed 
within the power, for that it appeared to 
be the intent of the ſettlement that part 
of the manor might be demiſed. 8. C. 
poſt. 378, 8. C. Comy. Rep. 37. 
S. C. Ld. Ray. 270, 8. C. Powell on 
Powers, 398. 


Petit again Smith. 


HE TESTATOR by 
gave each of them a | 


cel of the manor during the continuance of the leaſe, but Lovrvay 


again 
WixTzz. 


*[243] 
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court cannot 


8 laſt will appointed two executors, and The ſpiritual 
-gacy of five pounds, and did not diſpoſe 


of the refidye of his eſtate. The will was proved in com- e 10 mate 
mon form. d:firibution of the 


The daughter of the teſtator ſued in THE SPIRITUAL COURT desde ua. 
for a diſtribution ; for that the executors ought to bave nothing teas, 
by virtue of their executorſhip, becauſe they had expreſs legacies 3 C. Comb. 


deviſed to them by the will, which ſhews that the teſtator intended 378. 


them no more. 


bution. 


hereupon the Court compelled them to exhibit S. C. 2. Eq. 
an inventory (a) of the perſonal eſtate in order to make a diſtri- * 


41. 
C. Comy. 3. 


8. C. x. Peer. 
And now they moved for a prohibition, ſuggeſting that THE 
ECCLESIASTICAL COURT had not ſuch a power but only in caſes 


Wms. 7. 
8. C. 1. LA. 
Ray. 86. 


where the parties die inteſtate. | < Fitzg. 126. 
And therefore a prohibition was granted nifi cauſa, Ec. (I). 1. pn. r, 
153. 162. 3. Will. 40. 2. Vern. 676. 425. 1. Vern. 473- Prec. Ch. 81. 3. Peer. Wms. 194. 


1, Peer, Wms. 544 3. Ack. 230. 


(a) By 21. Hen. 8. c. 5. An 
, executor ſhall, in the preſence and by 
u the diſcretion of two creditors or 
« legatees, or other honeſt perſons, 
make a true and perfect inventory of 
% all the deceaſed's goods, and deliver 
one part thereof, on oath, to the 
ordinary.“ Raym. 471. 3. Burr. 
1922. 
()) The executors were ordered to 
declare in prohibition, in order that the 

int might be more ſolemnly ſectled ;; and 

erwards, on debate, @ probubition was 
granted, 8. C. 1. Peer. Wms. 9. ; for 
though the appointment of an executor 
is a gift to him of the whole, yet when a 
legacy is given, he is thereby excluded 
from the ſurplus ,and is to be confidered, 
% to that, a mere tres, 1. Brown's 


1. Ero. C. C. 154. 328. 1. Bac, Abr. 619, 6a% 
2+ Bac, Abr. 398, 309. 4. Bac. Abr. 248. 


C. C. 332. 3 and therefore the ſpiritual 
court cannot compel an executor to make 
difiribation, becauſe they cannot enforce 
the execution of 4 truff, Farrington v. 
Knightly, 1. Peer. Wms. 549. The 
daughter, however, upon this prohibition 
being granted, brought a bill in chance- 
ry, as next of Kin, againſt the executors, 
for an account of the ſurplus ; and it 
was decreed, that it ſhould go according 
to the ſtatute of Diſtributions. S. C. 
1. Peer. Wins. 10.—Sce Lord Briſtol's 
Caſe, 2. Vern. 645. 3. Peer. Was. 
194. ; the caſe of Foſter v. Munt, 
1. Pecr. Wrns. 550. 1. Stra. 673. 
—» But ſee the diſtinctions upon this ſub- 
jet, Bowker and Others v. Hunter, 
1. Brown's Caſes Chan. 328. 
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TON in com. pred. yeoman, et ERASMUs HAL- 280. 


Donenr, LN BYRT, nuper de SOUTHMORE- vide 2. Salk, 


LET, nuber de BEAMINSTER, in com. pred. yeoman, attach. fuer. 
ad reſpondendum THOoπ] HALLETT lanio de placito quare ipft 

mul cum TROMA HALLETT, per de SOUTHMORETON, in 
cm. pred, yeoman, vi et armis averia ipſius Toma HALLETT 
lanii pretii viginti librarum BEAMINSTER pred. invent. et 
exiften. abſque aliqua Yationabili cauſa ceperunt et abduxerunt per 
quod idem TROMAS averia ſua pred. penitus amiſit et alia enormia 
ei intulerant ad grave dammum ipfius THoMÆ HALLETT {ani et 
contra pacem domini regis nunc et nuper dominæ reginæ Martz 
AxcLiz, Oc. Et unde idem Thoms per WILLIELMUM BALL 
attorn. ſuum querituy quod pred. JOHANNES et ERASMUs fimul 
cum, &fc. primo die Auguſti anno regni domint regis nunc et nuper 
domine MAR1# reg. ANGLLIEZ ſexto vi et armis, &c. averia ipſius 
Tromz HALLETT ani VIDELICET tres vaccas ANGLICE COWS 
et tres juvencas ANGLICE heifers pretii, &c. apud BEAMINSTER 
pred. invent. et exiſten. abſque aliqua rationabili — ceperunt et 
abduxerunt per quod idem I HOMAS averia ſua penitus amiſit 

0 - et 


- 
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þſe idem epiſcopus poſtea ſeilicet undecinis die Maii anno regni dicli 
* [ 2501 2. fp 


Michaelmas Term, 8. Will. 3. In B. R. 


HarrzzT eof alia enormia, Nc. ad grave J Sc. et contra pacem, Et. 


unde dicit quad deteriorat. £ m habet ad ualentiam 40 
librarum; et inde producit ſectam, Sc. 

Et pred. JonaxxES BVIxT r Exxyus HALLETT per Eol- 
DIUM CLARKE artern. ſuum ven. & df. vim et injuriam, Cc. 
et quoad venire vi et armis ſeu quicquid quod eft contra pacem dit; 
domini regis nunc et * nuper daminꝶ MARIE reg. nec non totam 
tranſgreſſion. pred. preter captionem et abduction. pred. trium vac. 
carum de averiis pred. in narratione pred. ſuperius mentionat. di. 
cunt quod ipfi in nulla ſunt culpabiles made et forma prout pred, 
Trnomas HALLET lanius ſuperius inde verſus eos narravit ; et de 
hoc ponunt 5 ſuper patriam; et pred. THOMAS HALLE lanius 

liter. Et quaad captionem et abduttionem præd. trum vaccarum 
idem JORANNES et ERASUus dicunt quod pred. THOMAS Hai. 
LET lanius actionem ſuam pred. inde verſus eos habere ſeu manu. 
tenere non debet quia dicunt quod hundredum de BEAMINSTER in 


cem. Doxs Er pred. eft antiguum hundred. quodque diu antes pred. 


tempus itur caption. et abdutiion. vaccarum pred. fieri 
22 e Mait — reg. dam. JACOBI SECUNDI e 
ANGLIZ, c. primo reverendus in Chriſto pater ac dom, dominus 
SETHVUS tunc Episcopus SARUM ſeiftt. fuit ut de feods et jure 
in jure epiſcopatus ſui SARUM pred. de et in hundreds pred. cum 
pertin. quotlque idem epiſcopus et omnes pradeceſſores ſui et omnes ill 

flat. dictus dominus epiſcopus tunc habuit in bundreds pred. 
4 tempore cujus contrarii memoria bominum nan exiſtit habuerunt et 
babere conſueverunt quandam curiam hundred. de actionibus per- 
fonalibus non attingen. ad quadraginta ſolid. et de replegiare (a) vetit, 
namis infra bundred. pred. emergen. 4 tribus fepttmanis in tres 
feptimanas infra hundredum = hundred. prad. coram liberis 
feRtatoribus curiæ pred. te Et iidem JOHANNEs et ERasmus 
ulterius dicunt quod ipſe idem epiſcopus et omnes illi quorum ſtatus 
ipſe tunc in eodem hundred. habuit a tempore cujus contrarium ne- 
moria hominum nom exiftit uſi ſuerunt et conſueverunt per ſe vel 
ſeneſchallum ſuum hundredi prædicl. ſi Ne damino bun- 
dredi pred. pro tempore exiſten. vel ſeneſchalla ſuo hundredi pred. 
in ea parte fact. uf e curia hundredi pred. vel extra eandem 
curiam infra bundred, pred. averia perſone fic querentis infra 


| bundredum pred. injuſte capt. et detent. tali 7 infra hundred. 
the 


pred. replegiare et deliberare vel replegiari et rari cauſare. Et 
ridem JOHANNES ef ERASMUS ulterius dicunt quod pred. SETHUS 
Ee1sCoPUs SARUM de hundred. pred. fic ut prefertur ſeiſit. exiſtey. 


Jaco II. auper regis ANGLLE, c. primo * ſupradif. 


apud BEAMINSTER pred. in com. pred. per quandam indenturan 


( That is, where a lord of a franchiſe have a juriſdiction de werite namio J for 
forbiddeth his bailiff to deliver the diſ- it is not incident to a court-baron, or hun- 


-wrefs taken by him to the ſheriff when he dred- court, as the cognizance of a perſonal 
comes toreplevy. 2. Inſt. 140. - aQticn under 408. is. 


fuan 
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inter ipſum epiſc. ex una parte et quendam CaRL Kro WHIT- 
ock de MEepio TemeLo LonDoN ar. ex altera parte fad. 
cujus quidem indentur æ unam partem fagills ipfius epiſe. fogiliat. 
iidem JOHANNES et ERASMUS hic in curia proferunt cujus dat, 
eft dit et anno ult. ſupradittis pred. epiſc. — eidem CARLE- 
rox et heredibus et affign. * inter alia tatum illud hundredum 
* BEAMINSTER in com. pred. curias letas, curias de viſu france 
plegity et omnia alia rectas juriſdictiones francheſ. privileg. Hibertates 
proficua commaditates emolumenta et hereditament. quecunque cum 
pertinen. dict. hundred. ſpettan. penden. frue pertinen. habend. et 
tunen. dift. hundred. de BEAMINSTER pred. præfat. CARLETON 
WHITLOCK hered. et affign. ſuis pro et duran. vitis pred. 


Hatt 


ag 
Brar ans 
Orrs. 


CarLETON WHITLOCK ef KATHARINE wuxoris ejus el Ax- 


pxEX HENLEY de BROMHALL in com. SOUTH'TON bar. er 
vita eorum diutius viventis ; virtute cujus quidem * a 
m CARLETON de bundredo pred. cum pertin. fuit et adbuc eff 
inde ſeifit. et 22 ſeiſit. exiſten. ante pred. tempus quo l 
caption. et abduttion. vaccar. pred. fier: pred. THouMAs HALLET 
modo quer. et quidam JOHANNES RODBART averia videlicet pred. 
tres vaccas in narratione pred. ſuperius mentionat. exiſten. averia 
cyjuſdem Ta. HALLET jun. yeoman apud BEAMINSTER pred. 
infra bundred. pred. ceperunt et ea apud BEAMINSTER prad. ac 
2 hundred. pred. imparcaverunt, per quad idem THOMAS 
ALLET junior yeoman ante pred. tempus que, &c. ſcilicet tri- 
cen die Maii anno regni dom. WILLIELMI et nuper dom. M- 
ME reginæ ANGLIA, c. fexto ofa apud BEAMINSTER 
pred. infra hundred. pred. cuidam HENRICO SAMWAIES gen. ad- 
tunc et ibidem ſeneſchallo præd. CARLETON WHITLOCK curiæ 
bundred. ſui pred. queflus fuit de prefat. Troma HALLET modo 
quer. et prefat. JOHANNE RODBART de myuſta captione et de- 
tentione averiorum ſuorum pred. exiſten. vaccæ in narratione pred. 
nentionat. et adtunc et ibidem levavit quandam querelam ſuam in 
bundredo pr ed. in placito caption. et injuſſæ detentionis averiorum 
ſuorum pred. et invenit eidem CARLETON WHITLOCK pleg. tam 
de clamore ſus proſequen. quam de averis ill. retornan. fi retorn. 
inde adjudicaretur. Fuper quo quidem HENRICUS SAMWAIES ad- 
tunc ſeneſchallus curie hundreds pred. peſtea ſcilicet eodem er 
die Mai anno ſexto ſuprad. apud BEAMINSTER infra hundred. 
pred. per am warrantum in ſcriptis = fegills fuo quo in ea 
parte uſus fuit figillat. ballivo hundredi de BEAMINSTER pred. 
necnon prafat. ERAsMO HALLET direct. eis mandavit quod vaccas 
pred. præfat. Thomx HALLET junior yeoman ſme dilatione re- 
Plegiari et deliberari facerent ; et pon. per vad. * et ſalvos pleg. præ- 
fat. Tnomam HALLET lanium et JOHAN. RODBART guad effent 
ad prox. curiam hundredi pred. apud BEAMINSTER infra hundred. 
fred. tenen. viceſimo die Funi: tunc prox. ſequen. ad reſponden. 
prefat. Tnomz HALLET jun. yeoman de placrto caption. et in- 
juſtæ detentionis aueriorum ſuorum prad. Quod quidem warrantum 
poſtea et antea pred. tempus que, &c. ſeilicet eodem triceſimo die Maii 
anno ſexto ſupradict. apud BEAMINSTER præd. in com. Fre idem 
HOMAS 


*[251] 
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— Bits Tons Hatier jun. yeomen prefet. Exagmo Harter a 
= idem warrantum in forma pred. — — 
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juris 1. Virtute cujus quidem warranti idem Ex aswy; et 
prefat. * By r in auxilium ipſius ER ASMI & ad eius 
requiſitionem poſtea ſcilicet die et anno ult. ſuprad. apud BRAMNSTHER 
— in com. pred. infra hundred. pred. dicta averia pro, 
Ton HALLET jun. yeoman ceperunt et abduxerunt et repl.. 
aver. et dict. Tromz BALLET jun. yeoman ibidem ſerundum 
forman et * warranti pred. deliberaver. qui cadem ex dub. 
ratione illa ibidem adtunc recepit et adtunc et ibidem prod. 
Exasmvus poſuit per vadios et ſalvos pleg. pred. Troman Har. 
LET lanium et JOHANNEM RODBART quod effert ad pred. tun; 
prox. curiam hundredi pred. apud BEAMINSTER pred. tenen. ad 
. prefat. Tuouæ HALLET jun. yeoman dr placite cap. 
u 


r 
tionis et imuſtæ detentionis averiorum ſuorum pred. que oft eadeni 
captio t abduttis vaccarum pred. pred. Frost ALLET 
lanius ſuperius fe mad» queritur ; abſq. hoc quod præd. Jonanurs + 
Exasuus funt culpabiles de captione at abdudione vaccarum pred. 
vel alicujus vaccæ mde ad aliguad tempus ante cunfectun. watrant 
fred. ſtu poſt retorn. inde feu aliter vel alis mode quam ut pril. 
JonannEs erf ExAsuus ſuperius placitands allegaverunt. Ft hee 
arat. ſunt Verificare ; unde pet. judicium fi pred. Tomas Hal- 
T lanius aftionem ſuam pred. mde verſus eos habere ſeu munu- 
tenere debeat, Oc. | "xg 
Et rad. Thomas HALLET lanins gquoad pred. placitum pred, 
. & ERASMI guoad caption, et A trium 
waccarum fuperius. in bar, placitat. dicit quod 7 ger ligua per 


præſat. IRAN Bret r Examun fuperius placitands 
allegat. ab attione ſua pred. inde verſus eos laben. pracludi no 
5 dia dicit guad placitum præd. per pred, JohAxxEM t 
ErxaSMUM modo et forma pred. 72 placitat. materiague in 


endem content. minus ſuſſit irn. in lege exiſtunt ad ipſum TROMAM 
ab-afione ſua præd. verſus pred. JOHANNEM r ERASMUM ba- 
ben. pre « quodgue: ipſe idem I KOMAS ad placitum illud mods 
et forms. prad, ius placitat. neceſſe non habet nec per legem 
terra tenetur 9 modo reſpondere. Et hoc parat. eft s verificare; 
unde pra deſectu L reſponſionis in hac parte idem T Ho- 
HALLET pet. Indicium et damna ſua occaſione tranſgreſſunis illus 
fbi adjudicari, Sc. et pra cauſis morgtionzs in lege in hac part 
juxta formam flatuti in hujuſmodi caſu nuper edit. et provi]. idem 
Two. HALLET lanius demanſtrat et curiæ hic oftendit has cope 

uidelicet pro eo, quod placitum pred, tendit ad generale 


exitum ac gif d repugnans incertum et caret farma, Sc. 

Joinder in demurrer. i 
» 1 a 7 . 2 
. nw Haas \ | 3 44. 
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Haller againſt Byrr. " Calf 34. 


PRESPATH IOW againſt Byrt and Pallet, fac taking and de- in = for 
taining the plaintiffs caxtle. 

The defendants plead net puilty as tu all but the ming tes 22 = 
cows : and as to that, they fay, that the hundred of Beaminjter is were the pro- 
an ancient hundred, whereof the Biſhop of Saliſbury was ſeiſed in D r 
ſee, and that he and his predeceſſors have time out of mind kept the Alinif im 
2 court there from three weeks to three weeks, for the trial of Pounded them 3 

actions, under the value of forty ſhillings, and fo preſcribes u thereofin- . 
to grant replevins either by himſelf or ſteward in court, or out of the nexpars 
court, upon complaint made to them of the taking, and unjuſtly e 2 
betaining, any cattle within the ſaid hundred; that the Biſhop after- f n 
wards conveyed this hundred to one Whitlock for three lives, by them * oo ns 8 
virtue whereof he was ſeiſed; that the plaintiff and one Rodbart ot -. 7 
took and impounded the cows within the ſaid hundred, being the granted by the 2 
cows of a ſtranger, who made complaint thereof to the ſteward au 2 BE 
and he directed his warrant to the bailiff of the hundred, and't6 gray en e 
the ſaid Hallet, commanding them to replevy the cattle; by the fd A and = 
virtue whereof, Haller, and the other defendant Byrt, in auxilium ſo juſtifying un-. 
gun did take and deliver them to the owner ; and traverſed that 3 ag. 6 
tex wrery ule of the. tk at any tim before the warranty nc 3 


the return, aliter vel alia mode. e ä 
The — hewed for cauſe that this plea IAY 
. 7 DS 


Bur IT WAS ARGUED, to maintain it, that there was ſufficient nts mo by _ 
colour to make this plea, good, for in an action of treſpaſs, poſ- ought to * 
aa good colour; 429 de A an the benefit and 2 the 

ſuch plea when the f. ſubſtance 77 is 4s by way of excuſe, thoy ns En. | 
he might have pleaded the general iff, : ; 

$EconTRa. The plaintiff has 3 16005 to the plaintiff, - 
and the defendants plead, that the property was in another, fo that ef "Mew 
they are nes Lilly of taking: bis cattle; whicte pleading aight 5 
have been good in replevin, but not in an action of treſpaſs (a). e "i 
And to this purpoſe a caſe was cited (5), where in treſpaſs for of the —— ve. 
breaking his cloſe, and taking away twenty load of wood, the aeg, 
defendant pleaded, as to breaking the cloſe, that he had a leale of — e * 
it at will — the plaintiff himſelf, by virtue whereof he entered; p, 
and as to the carry) the wood, that another was poſſeſſeꝗ they were in the * 
thereof, and phy d who made his ſon executor: and fy of the: 
died; A. 2 = ſaid execytor gave the twenty load-of- timber ** — ; 
to the defendant ; and traverſed that he took any of the plaineifPs pa, | 
. L Court held this to be no more than the genera/ = {. 
ſuch pleading has been allowed to be good, it was . WEE. 
dete 8 — 7 Vet ee. ie ws 2 
a 228. Ante, 17 31 3 2. | 
Dig, * Pleader” (E. 14.) 4 Bac Abr. 63. C 275 N 1 — TR, 


(4) Vear Book 27: Hen, & pl 21-4 00 Year Rook „ ph 11/4.) + e 
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Parrzr where the plaintiff had not all any property in the cattle, of 
. where the defendant had confeſſed it: and therefore where the 
” plaintiff declared of taking guædam averia (a), and the defendant 
pleaded that the property was in him, and that a ſtranger took 
them and put them in the plaintiff's cloſe, by his aſſent, where he 
found and retook them, prout ei bene licuit, that plea was held 
dere for the plaintiff had not claimed any property in the cattle, 
t only that the defendant took gquædam averia, and does not ſay 
 Epſeus querentis, as in this caſe (b). Beſides, the defendant ought 
to have alledged not only a bare poſſeſſion, but a reaſonable property 
in this ſtranger : they ſay, that the plaintiff took the cattle men- 
tioned in the declaration, exiften. averia cujuſdem HOM Hai. 
LET jun. fo that he might only have 4 poſſeſſion of them, Ag 
where treſpaſs (c) was ght for taking of boards, the de- 
ſendant pleaded, that he was poſſeſſed of them, and gave them to 
the plaintiff to keep, and re- deliver to the defendant when he 
ſhould be required, and he carried them to D. where the de- 
fendant retook them; this was held an ill plea, becauſe the de- 

fendant had alledged no property in himſelf. ; 

But THE Cour did not ſpeak to this point. 


THEY HELD, that at common law no replevin was made 
plaint, for that was a remedy given by the ſtatute of 3 
the Firſt, cap. 16. the other was by writ of Fufficies in replevi 
directed to the ſheriff, who thereupon either went himſelf, or 
of 254] made a precept to his bailiff to make deliverance (d). * Now 
. if the ſheriff in his county-court, which is a court incident to his 
office, could not make a replevin, but by writ in open court, be- 
fore the fatute of Marlbridge, which gives a quicker remedy by 
plaint, and was made for the benefit of the owner of the cattle, 
that he ſhould not ftay for them till next court, how can the 
hundred-court, which is derived out of the county- court, preſcribe 
to grant repleuins out of court, when the authority of the ſheriff 
himſelf ſo to do began by an act of parliament? It is true, all 
Cro. EL 40. theſe courts do hold plea in replevins (e), but it is illegal, for the 
| Hob. 175 party ought to go to the ſheriff for that purpoſe, whole court is 


— in nature of a court-baron. 
Fitz. 51. Therefore this cuſtom was held to be void, for it was againſt 


| Caſes in Law Jaw and reaſon: and ſo the plaintiff had judgment, the plea being 
ed Equity,153- naught. * | 

& Mod. 297. | ; 

2 ( Recke wood v. Frazier, Cro. Elia. (d) Fitz. N B. 68. Dyer, 246. Co. 
18562. Lit. 145. Gilbert's Law of Diftreſs and 

| (5) Cro. Eliz. 329. Replevin, 59. 3. Bl. Com. 147. 
(e) Year Book 5. Hen. 7. pl. 18. Bro. (e) Bro. Abt. Plaint,” pl. 66. 
Abr. Colour,” pl. 43. | 


Caſe 125. The King againſt The Mayor and Burgeſſes of Wilton. 


e G LIELMUS TERTIUS Dei gratia Angliæ, Scotiæ, Fran- 
reſtore to the ciæ, et Hibernie rex, fidei —＋ Sc. majori et burgenſibus 
office of burgeſs burgi de WILTON in com. noſtro W1LTsS falutem. Cum ELIAS 


2 n, CHALKE un. bur gen. burgi pred. ſecundum conſuetudinem 2 7 
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a jrivilegia ejuſdem burgi debits mods. ele. et prefect... fuit cum- 
Fw E118 CHALKE in locum et officium un. — bh 


| againſt 
ras, Maron. 


bene geſſit et gubernavit ; vos tamen major et burgen, burgi pred. | 
— parvi pendentes pred. ELIAM CHALKE-. indebite — ny 


we cauſa rat.onabili ab officio et laco un. burgen.. hurgi prad. 
nunus juſſe amoviſtis in naſtrum contemptum et ipſius —— 
CHALKE _— non 2 et gravamen et flatus ſui læſionem 
fe tex querela ſua accepimus; nos igitur prefat, ELLE 
2 et fide ien in hac AE . volentes 
at eft juſtum, vobis et cuilibet ueſt rum mandamus ſicut alias vobis et 
cuilibet veftr um mandavimus firmiter injungen. quad immediate poſt 
receptionem hujus brevis pred. Eltam CHALKE in locum et 
effcium unius hurgenſium burgi de WILTON pred. reftituatis. ſeu 
reflitui faciatis una cum ommbus libertatibus privileg. pre-emi= 
nentiis et commoditatibus ad locum et officium ſpettan\ et pertinen. 
vel cauſam nobis ſignificetts in contrarium ne in veſtro defefu querela 
ad nos perveniat iteratim; et qualiter boc præceptum no/trum fuit 
execut. nobis conſtare faciatis apud Weſim. die Mercuri prox. poſt. 
nenſem Paſche hoc breve noſt rum nobis tunc remitten. ſub pœna 
quadraginta librarum. Tefle J. H. mil. apud Im. * ſecundo die 
Maii anno regni regis octave. T ann 


Per reg. cur. PARRY pro proſecut. executio i ius brevis patet 
in * ſchedul. huic Att * reſpon /. 22 burgenſium 
burgi de W1LTON ad breve huzc ſebodulæ annex. feeundum exi- 
gentiam brevis pred. domino regi humillime 2 quod pr d. 
turgus de WIL To eft antiquus bur gus guodque infra" burgum 

ed. talis habetur et a tempore cufus contrarium memoria hominum 
non exiſtit habebatur conſuetudo quod major et burgenſes burgi illius 
ad boc electi et juratt extiterunt et fuerunt de ſerpſis corpus incor- 
perat. et politicum in re fatto et nomine per nomen major. et burgen. 
burgi de W1LTON in com. W1LTS, et per idem nomen placitare et 
inplacitara placitari et implacitari conſueverunt. Ac ulterius domino 
regi certificamus quad per totum tempus . idem major. et 
burgen. burgi pred. aliquem burgenſem burgi pred. qui aliquid 
ageret ſrve perpetraret in ſacrament ſui læſionem aut quo quid detri- 
menti caperet reſpublica major et burgenſes burgi pred. ſuper 
cuditum hujuſmadr burgenſis taliter delinquen. et peccantis et pro- 
batione inde ab officio et loco unius burgen. burgi pred.” amovere 
conſueverunt et potuerunt. Et ulterius certificamus quod præd. ELIAS 
CralkE ſexto die Maii anno regni d:mini Caron II. 
regis Angliæ, &c. 35% apud WILTON pred. electus of prefettus 
fut unus Burgen. burgi pred. et eodem ſexto die Maii anno 35% 
ſupradifto apud W1LTON pred. ſacramentum preftitit corporale 
coram tune majore burgi pred. juxta antiquam conſuetudinem burgi 
pred. quod ipſe idem EL1As eſſet verus et fidelis corporation! majors et 
burgen. burgi pred. et præſtaret ANGLICE would yield —_— 
certamen et auxilium ſuum pro dignitate ANGLICE the advance- 
ment et utilitate ANGLICE the wealth inde et onnes terras et 


Wor We ts R poſſeffunes 


TON. 


— 


Os 
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” 


Tux Rue poſſeſſo nes ad inde pertinen. per 


4 BUn ere 


Wits fred. eleft; et prefett. ſuit major burgi pred. et 23 die 
ar - ond domini . Has Wirros pred. — 
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omnes s &t laudabiles yin 
et modys. Et witerivs domino regi certificamus quod poſted at ante 
adventum brevis pred. idem Eras CHALKE , apud WII ron 


Hit corperale modo que alii majores pred. conſueverunt, 
— —— r quod — x et — 
burgi pred. applicgrentur ANGLICE employed ad emnlumen. 
corundem ac etiam in omnibus negotiis ſubſtan, tangentibus ſive can. 
cernentibus burgr pred. conſuleret fratres ſuos et minime concluderet 
inge niſ um eorum conſenſu ; prfieaque iterum elett. idem El. Ixs ſeitt 
13. 4% Ofobris anno admin 1693 iterum jurat. fuit major burgi 


[2561 fred. mods que prius et major burg i pred. fuit et continuavit per 


fpatium wnius anni * integri poſt guodlibet t pred. qu 
iſe jurat fuit major burgi pres. wt prefertur. Et ulterizs dunin 
gi  certificamus quod pred. ELias CHALKE: ſacramenta ſus 
pred. wil pendens et dignitatem fove utilitatem OY mayor. 
et burgen. burgi pred. minime curan. ipſe idem ELtAs ming 
burgi præd. per commune concilium corpor ationts pred. debite 
& qui per e concilium corporationts pred. et non aliter ab 
officiis ſuis amoverentur arbitrarie amovit ab officiis ſuit autheri- 
tatis fu colore abſque conſenſu vel 227. communis concilii pred. 
eilt RoBzRTuVM PAINE commun. clericum corporation. pred, 
WIII'un CowpRy Jun. ſervien. ad clavum et recepit ſeparates 
denarigrum ſummas debitas et ſolubiles majori et burgenſb burgi 
pred. guas ifſe idem ELIAS in uſum ſuum propr nm convertit et 
/pefurt apud WILTON pred. et computum inde majori et . 
us burgr pred. minime reddidit ſcil't unam librum tt m 
ſelidos per ipſum recept. pro redditu talneti pontis in HaxAAu 
in com. præd. ac debit. . ac etiam nnn,,νmů per ipſum di 


corporatione pred. recept. ſecundum erdinem et conſustudinem ibiden 
_ minime diſpoſuit, viz. decem folidos debit. E112 Gums 


ballive majoris burgi pred. Ac etiam idem ELIAS CHAIK I clon- 
deſbine et abjque conſenſu corporationis præd. cauſavit quandam 
intrat;onem eletiionis cujuſdam Iacokl Horgoup eſſe membrum 
corporationis pre. obliterari ANGLICE to be ſtruck out 4 gue- 
dam libro vocar. the ledger-bogk de et pertinen. pred. coro- 
rationi et manum ſuam prepriam aliæ intrationi in loco intrationis 
fic ut preferiur cbliterate et eraſe ſcripſit et inſeruit in libre 
prad. exiſten, libro in quo adus publici rempublicam majoris tt 
bur genſium burg1 pri d. aligualiter tangentes memorantur et recer- 
dantur Deguibus omnibus aliiſque criminibus ei object. et per ipſum 
exiſlentem burgen. burgi pred. in facramenti ſui pred. læſſonem et 
reipublice pred. nidjoris et burgenſium burgi pred. detrimentum 
facit et perpetrat. ipſo eodem ELiA CHALKE in communi concili 
AxG1, eflembly major, et burgenſium burgi pred. plenius audit. 
et ſuper probation. examination. et matur. conſideration. inde iiden 
major i burgen. burgi 7 7 in communi concilio præd. 
GUILDHALL burgi pred. 28 die Auguſti an. Dom. milleſims ſex+ 


centefiano nonage/imo quinto afſemblat. ordinaverunt —__ LIAM 
3 bY  CHALKE 


ow © 23 = «, © © »oo £A ww 
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CHALKE ab officio et loco unius burgen. burgi pred. amoveri Tur KW W * 
ANGLICE disfranchiſed et per eundem ardinem fuit amotus inds 
ot redditus incapax altquid amplius agen. ut membrum ejuſdem Yo. — boy 
ationis hiſque de cauſis eundem ELIA CHALKE in locum et t or wind 
— unius burg -burgi pred. reſtituere non poſſumus, — 

| W, SHARPE, Major, 1 
[ 257] 


The King againff The Mayor and Burgeſſes of Wilton. Caſe 126. 
MANDAMUS to reſtore one Elias Chalke to the place of a' Adu to re- 


burgeſs in Wilton. ; ' ſtore to the of- 
| 8 ee 
The return was, That Wilton is an ancient wherein = corporation, 


there was a cuſtom, that the mayor and burgeſſes ſhould be a and the return 
incorporate, and that they might diſplace any burgeſs who hull OT Re 
at any thing againſt his oath, or inſt the intereſt of the Vide ante, 10, 
borough, upon hearing the offence, and proof of his crime: That 11. poſt. 314. 
Elias Chalke was choſen a burgeſs there in the month of May, ll 13. 

in the twenty-ninth year of Charles the Second, and then took an | : 
oath to be faithful and true to the corporation, and to endeavour 8 
the advancement thereof: That he was afterwards en 

MAvoR of the ſaid corporation, and took an oath, that the 

thereof, as far as he could, ſhould be employed for the profit of 8. C. 2. Salk. 
the ſaid c tion; and that in all matters of moment he would *. ? 


conſult his brethren, and concJude on nothing without their con- l 
ſent: But that he, not regarding his oath, and neglecting the 8 
profit of the corporation, did arbitrarily diſcharge Robert aine I > 669 
and others from their offices there, and that they ought not to be __ 
removed but by the common-council : . That he received ſeveral oe f 


ſums of money due to the corporation, and conyerted the ſame 

his own uſe, © without giving any account thereof; That he has 
made undue entries of elections of members of the corporation in 
their ledger· book: and ſets forth all theſe matters in particular. 
For which, and other crimes, he being heard in common-council, 
and it being proved upon him, the mayor and burgeſſes of the ſaid 
torough, bike aſſembled in common-council, did disfranchiſe him, 
and made him ĩncapable to hold that office of burgeſs any longer; 
for which reaſons they could not reftore him. 


— SS EXE ES RE 4x A aM MD HAR . Tc; EA EA . . IAE. 


ny 


0 X * ; 

t Thoſe who argued againft this return, ſaid, . [2581 
— Fiasr, That it was inſufficient and illegal: for if the mayor , tum 0 k 
1 and burgeſſes have an authority to disfranchiſe, and this general mandzru: to re- 
t cuſtom, as returned, ſhall extend to ſuch things which they may ftore, | 
lawfully do, yet they have not well purſued it, becauſe it does watth. 

9 not appear that he was ſummomed to anſwer theſe offences which m0". 8 
. ae laid to his charge, or that he had due: notice to defend him fence, fafficient, 
n elf; for a man may be heard as it is alledged in the return, but w thut ſaying 
d not in his own defence. Therefore à ſummons is neceflary in all 2 
. f -1 1800 

4 S, C. 3. Salk, 428. 1. Vent. 19. 11. Co. 99. Stiles, 151. 447. 2. Stra. 537. 819. 2. Ld. Ray, 
2 n Comp. $23. - | 


R 2 ſuch 


—_ 
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Fus Kins ſuch caſes, and not generally, but to anſwer thoſe particular mat 
- ters. Thus it is, if the party leave the corporation, and inhabit 
be tea ellewhere;z in ſuch caſe a general ſummons is not ſufficient, i 
41e or Wir- muſt ſpecify the offence of which he is accuſed; and therefore : 
rox. general return of a ſummons, vIz. gued licet ſæpius reguiſius 
Jad, has been held inſufficient to turn a man out of his frechald {q), 

The end of a ſummons is to bring the party to give his anſwer 

by the ordinary proceſs of the court, and likewife to give him 

notice of his accufation, and therefore it ought to be particular: 

ſo that though it be returned, that he was fully heard de emniþu; 

criminibus, yet without a ſummons he may not be prepared to 

anſwer, or to make a full defence. Agreeable to this, is the 


123 have an authority to remove either by charter or pre- 
iption, and have a juſt cauſe ſo to do; yet if it appear by the 
return of a mandamzs, that they have proceeded againſt the party 
without hearing him to what was objected, or that he was not 
reaſonably warned, ſuch a disfranchiſement is void, and ſhall not 
bind the party (c). +. | 


A return, to a SxcoxnDLyY, The return is uncertain; for it is, that he was 
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mandamur _ en Plenius audit. de omnibus aliis criminibus, Cc. and that upon proof 
—* —— thereof he was disfranchiſed; which is not ſufficient to juſtify it, 
« chiſed was becauſe it is not politively ſet forth that he was heard concerning 
« fully heard on thoſe other crimes laid to his charge, or before whom he was 
* rar and heard, It is true, it is alledged, that he was beard in communi 
Ku concilio, who * be aſſembled in the council-houſe not to 
« council, cConſult but to feaſt; it ſhould have been, that it was heard apud 
without faying commune concilium, Cc. So it was held in the caſe of the Mayr 
befere wtem, is of Glouceſter (d), who returned, that he called to him thirty of the 
dad. council in dome concilii aſſemblat', and did remove the party: this 
was held inſufficient, becauſe it did not appear that it was apud 
commune concilium. Then they return, that the crimes were 
proved upon him, but do not iay by what proof, or that it was 
upon oath. Now proof without deſcribing in what manner, mui 
be ſuch which is allowed at common law (e); and that is by jury, 


®*[ 259] which was not in this caſe. 


A return to 2 THIRDLY, It does not appear but that thoſe other crimes may 
mandamus, that be ſuch for which they could not juſtify this disfranchiſement. 
e d They = ſhould have returned, that he was required to make {is 
& other crimes, defence to particular crimes objected againit him; for in all re- 
without ſtating turns of this nature there muſt be a preciſe certainty, and the 
har crime, is Court will intend nothing but what is ſufficiently alledged. Be- 
bad. ſides, the crimes which are exprelied, are not ſo certainly ſet forth 
Ray. 253 zes that this Court may judge of the cauſe of this proceeding again 


1. Sid. 209. Fitzg. 123. 3. Keb. 716. 1. Show. 28a. 


() Rex v. Clyde, 4. Mod. 33. to 38. (c) Stiles, 157. 446. 452. 
S. C. 1. Show. 364. S. C. 1. Ld. Ray. 223. (4) 3. Bulſt. 189. Poph. 133. l. Rb 
8. Com. Dig. Mandamus, (D. 4) Rep. 409. 

(4) 11. Co. 99. (e) 1. Sid. 313. 


. . 0 


* — 


the 


reſolution in James Baggs's Caſe (b), that notwithſtanding a cor- 
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the party; for it is faid, that he removed the ſeryants' of the cor» Taz Kixe. 
ration from their offices, who ought not to be removed but by againf 

the commen- council. Now it does not appear what intereſt thaſe * Mavor 
ons had in their offices, or that they were removed by him N — Wha + 

againlt their conſent, for it may be that they ſurrendered willingly, ron. 28 


Foun THLY, They return, that AN ORDER was made to diſ- A corporation 
franchiſe him, and that by virtue of that order he was made inca- cannot amove a 
able of :ting as a member of the corporation. This is alſo beer by as 
inſufficient, becauſe they cannot remove any one by virtue of an 4 , 5 2 
order; it muſt be by a corporace act under the common ſeal. n, bal. 
Comb. 41. 279. 224. Moor, 648. 
FirTHLY, As to his receiving money due to the corporation, A return that a 
and ccnverting it to his own uſe, without giving any account 9rz<5 did not 
thereof, they do not fay, that they required him to give an ac- g od 
count, and that he reſuſed. —_ _ #: ere 
| fuſed, is bad. 
S1xXTHLY, As to his ſtriking out an election of a member in 9, it making 
the ledger-book, and ſigning another entry inſtead of that ſtruck falſe entries in 
out, this does not appear to be any crime in him, for they do not be books of a 
y that ſuch was an undue entry; he might ſtrike it out with an Trauen be 
= . oy ö n cauſe of diſ- 
ment to write another who was la yfully choſen. It is not ob- g.,.4.@., : 
jeted againſt him as an abuſe, or falſity. 


For which reaſons a peremptory mandamU was prayed. 


It was argued on the other fide, and THE Court inclined, that 2. Salk. 428. 
there need not be any ſummons to anſwer particular matters; 435 
neither does Baggs's Caſe ſay that the party ſhould be ſummoned : — 4$3- 
it is ſufficient it he has been heard, which may be done, and was 1 $2. 446 
in this caſe without any ſummons, and if heard, the Court will 3 pa. 189. 
intend that it was in his defence; fo that there is no need of a 2. Keb. 489, . 
ſummons at all, becauſe the intent of it is anſwered. 8 : 


But this was not the grounds of the peremptory mandamus, 
which was granted for the other reaſons aboye-mentioned. i 


* Pleas before the Lord the King at Weſtminſter, of the * [ 260 ] 
Term of Saint Hilary, in the fixth Year of the Reign of . 
the Lord William the Third, King of England, &c. 

Roll. 729. 3 


Leigh againſt Brace. 1 Caſe 127. 


WogcrsrERSHIRI, E it remembered, that on J/ednef- in de 
10 wit. B day next after eight days of Hes — * 
{ilary, in this ſame Term, before the lord the king at Vefmin- S. C. 3. 14. 
fer, came George Leigh by Thomas Callaw his attorney, and R. 99. 
brought here into the court of the ſaid lord the king then there 
his certain bill againſt Samuel Brace, in cuſtody of the mar- 
ſaal, &c. of a plea of treſpaſs and ens and there are pledges 
3 of 
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of proſecuting, to wit, John Doe and Richard Ree; which fad bil 
follows in theſe words, to wit: JWorcefterſhire, to wit; Genrye 
Leigh complains of Samuel Brace, in cuſtody of the marſhal of 
the Marſhaiſea of the lord the king, being before the king himſelf, 
for that, to wit, That whereas one John Cooks, on the firſt day of 
Ofob-r, in the 6th year of the reign of the lord Milliam the now 
king and lady Mary, late queen of England, Cc. at the pariſh of 
Bremſgreve, in the county aforetaid, demiſed, granted, and to farm 
let to the aforeſaid George, one meſſuag, thirty acres of land, ten 
acres of meadow, and twenty acres of paſture, with the appurte- 
nances, ſituate, lying and being in the pariſh of Bromſgrove afore- 
faid, in the county aforeſaid, to have and to hold the tenement 
aforeſaid, with the appurtenances, to him the ſaid George and his 
affigns, from the feaſt day of Saint Michael the archangel, then 
laft paſt, unto the full end and term of ſeven years from thence 
next following, and fully to be complete and ended; by virtue of 
which faid demiſe, the faid George entered into the tenements 
aforefaid, with the appurtenances, and was poſſeſſed thereof until 
the aforefaid Samuel afterwards, to wit, on the ſame firſt day of 
OZtober, in the ſixth year aboveſaid, with force and arms, into the 
tenements aforeſaid, with the appurtenances, in and upon the poſ- 
ſeffion of him the faid George, entered thereupon, and him the ſaid 
George, from his farm aforeſaid, his faid term \thereof not being 
ended, ejected, 'expelled, and removed, and him the ſaid George, 
from his poſſeſſion aforeſaid thereof, kept out, * yet keeps out, 
and other wrongs to the faid George then and there did, againſt 
the peace of the ſaid lord the now king and the late lady the queen, 
and to the damage of him the ſaid George of ten pounds; and 
thereupon he brings ſuit, &c. De: 


And che faid Sammel, by Jebn Hancocks his attorney, comes 
and defends the force and injury when, &c. and faith that he is not 
guilt thereof; and of this he puts himſelf upon the country; 

| faid George likewiſe; therefore let a jury come before 
the lord the king at Weftminſter, on Tueſday next after eight days 
of the Purification of the Blefled Virgin Mary ; and who neither, 
&c. to take cognizance, &c. becauſe as well, &c. The fame 
day is given to the party aforeſaid there, &c. -* Afterwards the 
proceſs thereupon is continued between the parties of the ple: 
aforeſaid by the jury being thereupon reſpited between them 
before the lord the king at HY/eftminfler until Wedneſdoy next after 
| fifteen days of Eafter, trom thence next following, unleſs the juſ- 

tices of the lord the king, aſſigned to take the afiizes in the coun 

aforeſaid, ſhail hrit come on Saturday the ſecond day of March, 
at Mor ceſter, in the county aforeſaid, by form of the ſtatute, &c. 
for want of jurors, &c. At which day, before the lord the king, 
at Wiftmin/ter,*cometh the ſaid George, by his ſaid attorney, and 
the ſaid juſtices before whom, &c. have ſent here their record, 
had before them in theſe words, to wit: Afterwards, on the day 
and at the place within contained, before GILES EvyRs, Knight, 
i . 4 one 
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one of the Juſtices of the lord the king, aſſigned to hold pleas Iten 
before the king himſelf, and Tyomas BRETow, Eg. to him H 
the faid GILES Eyre and WILLIAu GrEGoRy, Kuigbt, an- e. 
other juſtice of the ſaid lord the king, affigned to hold pleas be- 

fore the king himſelf, juſtices of the taid lord the king, affigned to 

take the aſſizes in the county of Mo- ceſfer, by form” of the ſta- 

tute; &c. for this time aſſociated, the preſence of the ſaid WiL- 

lau GREGORY not being expected, by virtue of the writ of 

the lord 22 of , non omnes, &c. come as well the within 

named George Leigh, as the within-written Samuel Brace, by 

their attornies within contained; and the jurors of the jury, 

whereof mention is within named, being called, come, who being 

choſen, tried, and ſworn to ſpeak the truth concerning the mat- 

ters within contained, ſay, upon their oath, that one Walter Brace Special verdi@. 
was ſeiſed of the tenements in the declaration within-menti 

in his demeſne as of fee; and being ſo ſeiſed thereof, the ſaid Mal- 
ter Brace, before the ſaid time when, &c. to wit, on the twenty- 

fifth day fs „in the twentieth year of the reign of the lord 

James the il, late king of England, &c. by his certain charter, 

ſealed with the feal of him the ſaid Malter, and to the jury afore- 

faid in evidence ſhewn, the date whereof is the ſame day and year, 

enfeoffed Thomas Wilkes and Thomas Flavell of and in the tene- 

ments aforeſaid, with the appurtenances, to have and to hold to 
them the ſaid Thomas and Thomas and their heirs, to the uſes in 
the ſaid charter ſpecified, the tenor of which faid charter follows 
in theſe words: To all chriſtian. people to whom this preſent 
writing ſhall come, Walter Brace of Forkbury, in the pariſh of 
Bromſgrove, in the county of Worceſter, yeoman, ſendeth, greeting: 1 
Know ye, that I the ſaid Valter Brace, for the natural love and 
affection that I bear unto my ſon Thomas Brace, and for divers 
other conſiderations me Apecially moving, have given, granted, 
enfeoffed, and confirmed, and by theſe preſents 9 give, grant, 
enfeoff, and confirm, unto Thomas Wilkes, of Forkbury aforeſaid, 
yeoman, and unto Thomas Flavell, of Bromſgrove aforeſaid, clerk, 
their heirs and aſſigns, all that dwelling-houſe or tenement, with 
the appurtenances, which I, the ſaid Valter Brace, purchaſed of 
Stephen Oy of Bromſgrove aforeſaid, and is ſituate in the high 
ſtreet & of Bromſgrove, between the land of Edward Seabright, Ei. 
and the lands of G:lbert Butler, Gent. and now in the tenure or 
occupation of Walter Roſe; and alſo one other houſe or cottage, 
with the appurtenances, ſituate and being in Forkbury aforeſaid, 
wherein Gilbert W:/ftley now dwelleth, together with the cloſe 
wherein the ſaid cottage ſtandeth, containing, by eſtimation, one 
acre and an half, or thereabouts, be the ſame more or leſs; one 
other cloſe of paſture, called by the name of I bern's Cloſe, con- 
taining, by eſtimation, three acres, or thereabouts ; one other 
cloſe of paſture, called by the name of M vodſell, containing, by 
eſtimation, five acres, or thereabouts ; two other cloſes, called 
the Slade Crofts, containing, by eſtimation, fix acres, or there - 
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Meadow next unto the eſtate there, and two flecting acres lying 
in Broad Meadow ; with all ways, waters, woods, under woods, 
commons, profits, commodities, advantages, apd hereditaments 
whatſoever unto the ſaid premiſes, and every part and party 
thereof belonging, or in any wiſe appertaining; all which fad 
premiſes are ſituate, lying and being in the ſaid pariſh of Brom- 
greve and county of Morceſſer, to have and to hold the ſaid houſe 
or tenements, lands, and all and ſingular other the premiſes, with 
the appurtenances, and every part thereof, to the ſaid Thema! 
Wilkes and Thomas Flavell, their heirs and aſſigns, to the uſes, 
intents, and behoofs herein-after by theſe preſents mentioned and 
declared, and to no other uſe, intent, or purpoſe ; that is to ſay, 
to the uſe and behoof of me the ſaid Malter Brace, for and-during 
my natural life, and after the deceaſe of me the ſaid Malter Brace, 
to the uſe and behoof of the aforeſaid Thomas Brace, my ſon, and his 
heirs for ever; and for default of iſſue of the body of the ſaid Thomas 
Brace, then to the uſe and behoof of the right heirs of me the ſaid 
Walter Brace for ever, to be holden of the chief lord or lords of 
the fee or fees of the premiſes, by the rents and ſervices thereof 
firſt due and of right accuſtomed : And I, verily, the ſaid Walter 
Brace and my heirs, the ſaid houſes or tenements, lands, and all 
and ſingular other the premiſes, with the appurtenances, and every 
part and parcel thereof, unto the ſaid Thamas Wilkes and Thamgs 
Flavell and their heirs, ſhall and will warrant, and for ever defend 
by theſe preſents. In witneſs whereof, I, the ſaid Falter Brace, 


unto this my preſent writing indented, have ſet my hand and ſeal the 


twenty-fifth day of Julh, in the reign of our ſovereign lord King 


ames, by the grace of God, of England, France, and * Ireland, 

ing, defender of the faith, &c. the twentieth, and of Scotland the 
fifty-fifth, annoque Domini 1622. By virtue whereof, and alſo 
by force of the act of parliament for tragsferring of uſes into poſ- 
ſeſſion made and provided, the faid-H/alter was ſeiſed of the pre- 
miſes in the faid charter mentioned, being the premiſes aforeſaid 
in the declaration aforeſaid ſpecified, as of his freehold, for the 
term of his life, the remainder thereof to the faid Thomas Brace 
belonging, as the law D r And the ſaid jurors further upon 
their oath ſay, that the aforeſaid Walter Brace afterwards, and be- 
fore the ſaid time when, &c. died, and that the ſaid Thomas Brace, 
the ſon oF him the faid Malter, entered into the tenements, in 
the declaration within-written mentioned, and was ſeifed thereof, 
as the law tequireth; and that he the ſaid Thomas Brace, being (0 
ſeiſed thereof, in due manner and form made his laſt will and tel- 
tament in writing, on the ſixteenth day of April, in the thirty- 
third year of the reign of Charles the Second, late King of Eng- 
land, &c. which ſaid will follows in theſe words; © In the name 
« of God, Amen. The fixteenth day of April, in the thirty-third 
year of the reign of our ſovereign lord Charles the Second, by 
« the grace of God, of England, Scotland, France, and Ireland, 
<« King, defender of the faith, &c. annogus Domini 1681, I, Thomas 
Brace of Forkbury, in the pariſh of Bromſgrove, in the 245 
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« of Morceſter, yeoman, being weak of body, but of fund and per- 
« fe memory and underſtanding, thanks be to God, calling to 
„ mind the uncertain ſtate of this life, and being deſirous to 
« ſettle things, in order for the leaving the world, I having lived 
& in the enjoyment thereof till a very conſiderable age, do make 
« this my laſt will and teſtament in manner following, revoking, 
« by theſe preſents, all and every other teſtament or teſtaments, 
« will and wills heretofore by me made, either by word or writ- 
« ing, and this to be taken only for my laſt will and teſtament. 
« Fir, I bequeath my ſoul unto God my creator, and to Jeſus 
Chriſt my redeemer, and my body to ti earth, from whence it 
« was taken, to be decently buried in ſuch chriſtian manner as to 
« my executor herein-after named {hall be thought moſt conve- 
« nicnt, there to reſt until my ſoul and body ſhajl meet again and 
« be joined together at the RefurreCtion ; And, touching ſuch tem- 
« oral eſtate as God has been pleaſed to beſtow upon me, I do 
« orger, give, and bequeath the ſame in manner following: Im- 
« 9rimis, I do hereby give and deviſe unto my ſon Samuel Brace, 
« during the term of his natural life, eight pounds a-year of law- 
« ful money of England, to be paid him quarterly from the time 
« of my deceaſe, by my executor herein- aftet mentioned, he my 
« aid fon Samuel permitting and ſuffering William Faves and 
« Jonathan Wall, their executors, adminiſtrators, and aſſigns, 
« reaccably and quietly to hold and enjoy the lands and tenements 
« and premiſes to them by me ſeverally leaſed, at and under the 
« covenants ſpecified in their ſeveral leaſes; but if he moleſt or 
« hinder the ſaid Jonathan Mali and M illiam Fawkes of their 
« quict enjoying the premiſes, or any part thereof, to them by me 
« deviſed, then my will is, that my * ſaid fon Samuel have four 
© pounds a-year only during his life, paid him quarterly by my 
« executor, in full diſcharge and ſatisfaction of the ſaid eight 
« pounds a-year. Item, I give and bequeath unto my daughter 
« Elizabeth Brace, three hundred pounds of like money of Eng- 


A land, as followeth, viz. two hundred pounds within a year, and 


one hundred pounds more, the remaining part of the ſaid three 
hundred pounds, within two years after my deceaſe, if ſhe fo 
long live, or bear any iſſue of her body, with all my goods that 
e ſhall be in my houſe at Whern's Aßb at my deceaſe. Item, I 
« zive to my grandſon Henry Cooks, during his natural life, all 
that my meſſuage or tenement in Forkbury, with two acres of 
land to the ſame belonging, in the poſſeſſion of one 1/lham 
« Perkes, and four more acres of land to the fame adjoining, in 
© the poſſeſſion of one William Oxford; the rents and profits of 
© the ſaid meſſuage, and ſeveral parcels of land, to be received and 
enjoyed by my executor till my ſaid grandchild ſhall attain to 
«tic age of twenty-one years, for the maintenance and education 
« of my ſaid grandchild. Item, I give and deviſe to my grand- 
« children Mary and Hannah Cooks, all thoſe my two cloſes of 
« 12nd in Catſill, adjoining to the common field there, called Intall- 
feli, containing, by eſtimation, about four acres, and three ſeveral 


Lui1cy 


againſt 
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<« parcels of land in Intall feld, containing, by eſtimation, three 
« acres, And laſtly, I give and deviſe unto ahn Cooks my fon. 
& in-law, whom I make executor of this my laft will, and to his 
““ heirs on the body of my daughter Rebecca begotten, or to be 
« begotten, all my eſtate, ſands, ten-ments, and houſes whatſoever 
< in Forkbury and Catjill, in the faid pariſh of Bromſgrove and 
county of //orcefter, and not herein-before devifed, and the re. 
« verſion of the ſaid meſſuage and lands hertin-hefore bequeathed 
< unto my ſaid grandchild Henry Cooks, from and after his 
* ine the legacies and annuities in this my will compriſed, &e ” 
And the faid jurors further upon their oath ſay, that the faid 
Thomas Brace afterwards died ſeiſed of the tenements aforeſaid, 
with the appurtenances as aforeſaid; and that the tenements 
aforeſaid, with the appurtenances in the declaration aforeſaid ſ 
cifed, and the tenements * aforeſaid in the will aforeſaid before 
recited, and by the ſame expreſſed to be deviſed to the aforefaid 
Jabn Gols in pollefſion, are the ſame tenements, with the appur- 
tenances, and not others or divers; and that the ſaid Jahn Gals, 
after the death of him the ſaid Thomas Brace, into the tenements 
aforeſaid, being the tenements in queſtion, entered by colour of 
the will aforeſaid, and was thereof ſeiſed, as the Jaw requiretb. 
And the ſaid jurors, upon their oath, further ſay, that the ſaid 
Jebn Cooks, after the death of the ſaid Thomas Brace, paid as well 
all and ſingular the legacies and annuities in the fame will men- 
tioned and compriſed, at ſuch times, and in the manner and form, 
as in the fame will is directed, as all the juſt debts and funeral 
expences of the ſaid Thomas Brace, according to the true intention 
of the faid will. And the jurors aforeſaid, upon their ſaid oath, 
further ſay, that the within-named Samuel Brace, the now defend- 
ant, is the fon and heir of the body of the ſaid Thomas Brace; 
and that the ſaid Samuel Brace, after the death of the ſaid Thomas 
his father, entered into the tenements aforeſaid, with the appur- 
tenances, and was ſciſed thereof, as the law requireth. And the 
aforeſaid Jobn Cooks, afterwards, and before the ſaid time when, 
&c. to wit, on the within-written firſt day of Oclober, in the fixth 
year of the reign of the lord Will;am now king of England, and 
of the lady Mary late queen of England, c. at the pariſh of 
Bromſareve aforeſaid within-written, in the, county aforeſaid, 
into the tenements aforeſaid, with the appurtenances, entered, 
and then and there demiſed, granted, and to farm let, to the ſaid 
George the tenements aforeſaid, with the appurtenances, to have 
and to hold the tenements aforeſaid, with the appurtenances, to 
the ſaid George and his aſſigns, from the feaſt day of St, Michae! 


the archangel, then laſt paſt, unto the full end and term of ſeven 


years from thence next following, and fully to'be compleat and 
ended: by virtue of which ſaid demiſe he the ſaid George entered 


into the tenements aforeſaid, with the appurtenances, and was 


thereof poſſeſſed, until the faid Samuel, the defendant, afterwards, 
to wit, on the ſame firſt day of October, in the ſixth year above- 
faid, into the tenements aforeſaid, with the appurtenances, in and 
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the poſſeſſion of him the ſaid George thereupon entered, and Laie 

him the faid George from his farm aforeſaid, his term not being yet 2 x 
ended, ejected, expelled, and removed, and him the ſaid George — 
from his poſſeſſion aforeſaid thereof kept out, and yet keeps out. 
But whether upon the whole matter aforeſaid, by the jurors afore- 
aid, in form aforeſaid found, the ſaid Samuel Brace, the now de- 
fendant, is guilty of the treſpaſs and eje&ment within- written, in 
manner and form as the faid George within complains againſt him, 
or not, the jurors aforeſaid are wholly ignorant, and thereu 
pray the advice and conſideration of the Court, &. And if, . 
upon the whole matter aforeſaid, by the jurors aforeſaid, in form 
aforeſaid found, it ſhall ſeem to the Court of the lord the king here, 
that the faid Samuel Brace, the now defendant, is guilty of the 
treſpaſs and & ejectment within-written, in manner and form as the + [ 266 1 
faid George within complains againſt him, then the ſaid jurors 8 
further, upon their oath, ſay, that the ſaĩd Samuel Brace is guilty 
of the treſpaſs and ejectment within- written, in manner and 
form as the ſaid George Leigh within e againſt him; 
and they aſſeſs the damages of him the ſaid George Leigh,. by the 
occaſion within written, befides his coſts and charges by him 
about his ſuit in this behalf laid out, to ſixpence, and for thoſe 
coſts and charges to forty ſhillings. But if, upon the whole 
matter aforefaid;' by the jurors aforeſaid, in fon aforeſaid found, 
it ſhall ſeem to the Court here, that the aforeſaid Samuel Brace, 
the now defendant, is not guilty of the treſpaſs and eje 
within. written, in manner and form as the faid George within 
complains againſt him, then they the ſaid jurors further ſay, upon 
their ſaid oath, that the ſaid Samuel Brace is not guilty of the 
treſpaſs and ejectment in the declaration within-written ſpecified, 
as the ſaid Samuel Brace within for himſelf in pleading hath al- 
leged. And becauſe the Court of the lord the king now here is not 
yet adviſed of giving their judgment of and upon the premiſes, 
day is thereupon given to the parties aforeſaid before the lord the 
king at Weſtmin/ter, until next after. to hear their 
eee and upon the premiſes, for that the Court of the faid 

the king now here thereof is not yet, &c. 


Leigh againft Brace. Caſe 128. 
Hilary Term, 6. Null. 3. Roll 929. 


[J?ON a ſpecial verdict in ejectment, the caſe upon the plead - If afcoffmentin 
ing was thus: _ _ — 

8 truſtees 
Walter Brace, being ſeiſed of the lands in queſtion, did, on the uſe of the f-offor 


twenty-fifth day of Fuly, in the year 1622, make a feoffment for life, withre- 


mainder to his 
ſon in fee, ( for default of iſſue of the bedy of the ſon, to the uſe of the right heirs of the feoffor for 
ever, THE son take an efate tal only under this deed. —S. C. Carth. 343. S. C. 1. Ld. Ray. 101, 


S.C. 3. Salk. 337. S. C. Holt, 668. S. C. 12. Mod. 101. Plowd. 541. Hob. 192. Cro. Car. 265. 
Cro. Jac. 290. 415. 427. 443. Lit. Rep. 253- 3. Lev. 70. 8. Mod. 23. Salk. 734. 1. Peer. 
Wan. 199. 432. 563. 1. Ld. Ray. 568, Cowp. 234. 410. | 


thereof 
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thereof in fee to Thomas Wilkes and Thomas Flavell, and their 
heirs, to the uſe of himſelf for life, and after his deceaſe to the uſe 
of his ſon Themas Brace and his heirs for ever; and for default of 
iflue of the body of the faid Thomas Brace, then to the uſe ang 
behoof of the right heirs of the feoffor for ever. Walter Brace 
afterwards died fo ſeiſed, and Thomas his fon entered upon the 
lands; who, on the ſixteenth day of April 1681, made his will, and 
amongſt other things deviſed the ſame to his ſon-in-law Jahn 
Cotes and his heirs, on the body of Rebe-ca his then wife begot- 
ten or to be þegotten, paying his debts and legacies. The faid 
Thomas Brace died ſeiſed of the ſaid lands; and after his death 
Fobn Cotes entered by virtue of the ſaid deviſe. Samuel Brace 
the defendant is ſon and heir of the faid Thomas Brace, and the 
faid Samuel, after the death of his father, did likewiſe enter upon 
® theſe lands. John Cookes afterwards entered, and made a leaſe to 
the plaintiff for {even years, by virtue whereof he entered and was 
poſſeſſed until Samuel Brace ejected him. And the Jury make a 
general concluſion, | 


The fingle queſtion was, What eſtate Thomas Brace took by 
this feoffment ? 


It was argued, That he had à fe-/imple, for ſuch an eſtate was 
expreisly limited to him; and if the deed had gone no farther, it 
muſt be an eſtate in fee, and not otherwiſe. But that which 
makes the doubt are the words which immediately follow: © and 
« for default of iflue of the body of the faid Thomas Brace, then 
« to the grantor and his heirs.” It is true, theſe words might 
create an eſtate - tail in a will, and alter an expreſs limitation made 
of the eſtate before ; and the reaſon is, becauſe a man in extremis 
is inops conſilii: but it is otherwile in a feoffment, which is ſup- 
poſed to be made upon deliberation, and with advice of Counſel, 
And therefore it was reſolved in the caſe of Dutten uv. Engram(a), 
that where the teſtator deviſed lands to his wife ror life, and after 
her deceaſe to Jahn his eldeſt fon and his heirs, upon condition 
that he granted an yearly rent & to Stephen and his heirs; and if 
« Fu died without beirs of his body, then to Stephen and the 
« heirs of his body;” that this was an eſtate-tail in John 
though it was objected, that he muſt have an eſtate in fee, other- 
wiſe he could not grant the rent in fee. Now this was in the 
caſe of a will: but there is a wide difference between conſtructions 
of wills and deeds, for the latter are always taken very ſtrictly 
againſt the grantor, and therein the firſt intention ſhall always 
take place; for the law will not allow any implication which 
can ar may be made upon a ſubſequent clauſe in a deed, to alter 
any expreſs eſtate therein limited before. As for inſtance : It 
has been ruled (5), that where a copyholder in fee ſurrendered 
« to the uſe of Frances and Fohn Reeve, and the ſurvivor; and 


| 7 Cro. Car. 427. 1. Roll. Abr. 84323. (5) Cro. Car. 367. 2. Roll. Abr. 61. 
948. 3 Jones, 342. 0 Fo 
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« for want of iſſue of the body of John lawfully to be begotten, 
« then to remain over; with A MEMORANDUM, that the ſur- 
render was not to be in force till after the death of the ſurren- 
deror; now if this MEMORANDUM ſhould be allowed to be 

it would have made the whole ſurrender void, becauſe it 
dad been to commence at a day to come; therefore it was held, 
that the ſurrender, being perfect in the inning, ſhall not be 
zvoided by this ſubſequent clauſe, but that 7ebn ſhould have an 
eſtate for life only, which ſhould nt be enlarged by implication 
by a ſubſequent clauſe, either ina * ſurrender or conveyance, where 
the party might have Counſel to direct him. It is true, my 
LoxD Cox, in his Comment upon Liteleton (a), tells us, that «if 
«Jands are given to B. and his heirs, habendum to him and his heirs 
«if he hath heirs of his body, and if he die without heirs of his 
«body, that the land ſhall revert to the donor,” this is an eſtate-tail, 
for the habendum ſhall be conſtrued upon the whole deed to be a 
declaration what heirs were meant in the premiſes. But this 
was all in one ſentence (6), and for that =P 22 the eſtate in fee 
was never made perfect and abſolute: it is all but one limitation, 
neither did it ſtand with any implication, as in the caſe at bar; 
and therefore it can be no authority to prove that to be an eſtate- 
tail, Neither is the Year-Book of Henry the Sixth (c) an authority 
to this purpoſe; where it is held, that if a feoffment be made to a 
man and his heirs, and if it ſhould happen that he die without heirs 
of his body, the remainder over, that the law will intend it to be 
an eſtate-tail. It is true, the book is ſo, but it does not appear 
that it was the judgment of the Court, but only aſſerted by 
Counſel arguendo. But in the principal caſe, the = was once 
made abſolute; which being done, the grantor had executed his 


wer, and could never make any farther limitation, eſpecially it 


ing in the caſe of a deed. 


But en the other fide it was ſaid, that this is not an entire ſen- 
tence, but it is complicated with the whole clauſe ; that there 
are many forms of words to create an &/fate-tail; and though it 
is generally true, that the words © heirs of the body” are requiſite 
in a gift in tail, yet general words which are equivalent will create 
the like eſtate; as for inſtance, lands are given to a man et 
beredibus de carne ſud (d); for the makers of the ſtatute de 
Donis (e) did not intend to enumerate all the forms of eſtates-tail. 
It is very true, ſuch eſtates muſt be limited by expreſs words, and 
it is ſufficient if by words which are of the ſame import and ſigni- 
fication; therefore Littleton (/) tells us what an eſtate-tail is, but 
does not ſhew what words are neceſſary to create ſuch an eſtate. 
Now the ſubſequent words in this caſe do certainly make an 
eſtate-tail in the feoffee, for they ſhew what iſſue was intended to 


(a) Co. Lit. 21. a. Hob. 172. Plowd. 541. 
(5) See Mr. Fonblanque's edit. of Bar- (d) Co. Lit. 20. b. 
lowe's Equity, 445- (e) 13 Ear. 1. c. 1. 


(*) Year Book 19. Hen. 6. pl. 74 itt. ſect. 14. - 
inherit, 


1710 
gan 


Baacs. 


[268 


4 
a 7 


0 115i ei dear 


„„ WAY» a . 


q l l 
— — ** 
- 
* ad) 7 
” ny <a + an 


, a * * * 
r + * 


— 


"7 
g N 
* 
* 
61 
| 
{ 
| 


*[ 269] 


Lien 
Bracz. 


Michaelmas Term, 8. Will. 3. In B. R. 


inherit, viz. © iſſue of the body of the feoffee; and * this will be 
fathcient to abridge the precedent eſtate in fee; and if theſe 
words ſhould not be taken in this ſenſe, then they are vain, and to 
no purpoſe. Thus my Lon D RoLLe tells us Ca): If lands are 
ven to 2 man and his heirs, habendum to him and his heirs if he 
... ⅛—[p?ẽ nets that in hh. 
the donor; though the firſt words import a fee, yet the whole 
make an eſtate - to the caſe at bar is that of Mali 
v. Waſifeild (o), where lands were given to a man and his heirs; 
and if it happened that he died without © heirs of his body,” re- 
mainder over; this is an eftate-tail, for the limitation of the te- 
mainder 2 But Beat's 
e(c) is in point; was in a conveyance by way of feof 
—— ————ů—ů— — re 
« heirs; and for default of ſuch iſſue, the remainder over; this 
was held an eſtate-tail. | | 


Conil. The intention of the feoffor is plain, that an eſtate 
in fee ſhould not paſs to his ſon; for the ſubſequent words ſhew, 
that he intended no abſolute eftate ſhould veſt in bim; it is no 
more than if a gift had been made © to a man and his heirs,” viz. 
to the heirs of his body. ©. 3. It | 

So judgment was given for the defendant. | 


G In abridging the caſein the Ver- (5) r. Roll Abr. $39. 
Book, 27. AM. pl. 15. 2. Roll. Abr. $38. (c)] Litt. Rep. 344 


7 


Breedon againf Gill, Qui Tam, &c. 

ENGLAND, ) NE it remembered, that an Trg 73, on the morrow 

to wit. | of All Souls in this fame Term, before the lord 
the king at #/effminfler, cometh here in court Robert Breedin 
in his proper perſon, and gives the court here to underſtand and 
pabags, + flgahany by Sdragtenra= pure nay. 3 
dom of Eng every iſſue joined in any cauſe depending in 
court of the king within this realm, before any judge or judges 
ought to be tried and determined by the teſtimony of viva vat 
witnefles produced in fuch court, and not by the reading of notes 
and minutes in writing, containing the tellin y of any witneſs 
or witnefſes taken in the ſame or in any other court, before the 
time of the trial of ſuch iſſue, by any clerk of any court: and 
whereas a certain information lately, to wit, on the 18th day of 
January, in the 7th year of the reign of the ſaid lord the now 
ing, according to the form of the ſtatute in ſuch caſe made and 
provided, was exhibited at London in the pariſh of in the 
ward of » before the chief commiſſioners and governors of 
the revenues of the ſaid lord the king of the exciſe appointed, ac- 
cording to the form of the ſtatute in ſuch caſe lately made and 


| provided, by one Thomas Gill, Gent, who fucd 8 well for the lr 


* 
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ing 2s for himſelf and the poor of the pariſh-of Saint Martin 
1.5 zelds in the county of 699; againſt the ſaid Robert 
Breedon ; ſhewing that the ſaid Robert Breedon, a common brewer, 
inhabiting and keeping a common brewhouſe for brewing of beer 
and ale within the limits and juriſdiction of the office of 
the exciſe, ſituate in Broad-ftreet, London, that is to ſay, in the 
pariſh of Saint Martin in the Fields aforeſaid, without firſt giving 
notice thereof at the faid office of the exciſe, or to — 
fioners or governors aforeſaid, or to any of them within the limits 
and juriſdiction thereof, in and about the 16th day of December 
then laſt paſt did make uſe of and keep a private and concealed 
ſtore houſe or room for laying beer and ale, or worts in caſks, the 
ſame not being ſuch as was openly known, diſcovered, or made uſe 
of in his common uſual brewhouſe, to the damage and prejudice 
of the ſaid lord the king in his revenue of the exciſe, which was 
contrary to the form of the ſtatute in ſuch caſe made and provided, 
and therefore he prayed the judgment of the faid commiſſioners 
and governors by that information, as in and by the laws of the 
pe gen deviſed and appointed; to which ſaid information before 
the faid commiſſioners and governors, the ſaid Rebert Breedon af - 
terwards, to wit, on the third day of March, in the 8th year of 
the reign of the ſaid lord the now king, there appeared am 
that he was not guilty of the offence in the ſaid infor- 
mation contained, and iſſue thereupon was there joined: and in 


ot 


= 


ſuch manner it was thereupon proceeded before the faid commiſ- 


ſioners and governors of the revenue of the ſaid lord the king of 
the exciſe, that afterwards, to wit, on the ſaid third day of March 
in the 8th year aboveſaid, there the ſaid commiſſioners and gover- 
nors adjudged the faid Robert to be guilty of the premiſes ob- 
jected to him by the information aforeſaid ; from which ſaid judg- 
ment and determination, and for having relief in the premiſes, 
the aforeſaid Robert Breedon afterwards, to wit, on the 24th day 
of April, in the 8th year of the reign of the ſaid lord the now king, 
according to the form of the ſtatute in ſuch caſe lately made and 


provided, appealed to the commiſſioners of the appeals, by the laws 


and ſtatutes of this realm of England in ſuch caſe appointed; and 
the aforeſaid Thomas, who ſued as well for the faid lord the king 
25 for himſelf and the poor of the pariſh of Saint Martin in the 


Fields aforeſaid, on the 3oth day of October in the 8th year above- 


faid, at Weftminfter in the county of Middleſex, before 
Bodington, 2 Lock, and Chills? Efquires, com- 
miſſioners of the appeals aforeſaid, in due manner appointed for 
this purpoſe, according to the form of the ftatute in ſuch caſe 


made and provided, to prove the ſaid Robert guilty of the pre- 


miſes in the ſaid information ſpecified, offered in evidence certain 
notes and minutes of the evidence given by Thomas Everard, 
John Booth, and Henry Caſeburt, then and now being in full life, 
and reſiding at the city of London, witneſſes before the faid chief 
commiſſioners and governors of the revenue, upon the trial of the 
ſaid iſſue, before them then taken in writing by one ä 
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BznzpoxR F. clerk to the ſaid chief commiſtioners and governors, wi 

hog any lawful authority; and although he the ſaid Robert Breeden 

"2% thenand there alledged aud objected to the aforeſaid commiſſionen 

of the appeals, that the ſaid notes and minutes ought not by the 

laws to be read in evidence, and prayed that the ſaid T hamas Eve- 

rard, Jabn Booth, and Henry Caſeburt, being then and now in 

full life, &s afore is (et forth, might be produced to give vivs we 

evidence upon their oaths before the ſaid commiſſioners of the 

: but the ſaid commiſſioners notwithſtanding have adjudg- 

ed that the ſaid notes or minutes ſo as aforeſaid by the (aid 

Edward Noell taken, without any lawful authority, ſhould be read 

in evidence, contrary to the laws and ſtatutes of this kingdom of 

England; the aforeſaid Thomas Gill, the judgment ſo as aforeſaid 

given by the chief commiſſioners and governors of the revenue of 

the ſaid lord the king of the exciſe re the evidence aforefaid, 

daily endeavours and contrives with ail his power to procure to be 

confirmed, in contempt of the faid lord the now king, and to the 

damage, prejudice, and manifeſt grievance of him the faid Robert 

Breedon, and contrary to the law and cuſtom of this kingdom of 

England; and this he is ready to verify: whereupon he the aid 

Robert Breeden prays the writ of the ſaid lord the king of prohi- 

bition in this behalf, to be directed to the ſaid commiſſioners of 

the appeals, to prohibit them, leſt they admit the notes and minutes 
aforeſaid in evidence in the cauſe aforeſaid, | 


*[ 272] | 
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the. commif- increaſing his majeſty's revenue; and the forfritures and offences 
6, with an within that act which are committed within the limits of the chief 
from office of exciſe in London, are to be determined by the commiſſioners 
their decifion to and governors of exciſe appointed * by the king, or the major 
5 part of them; or in caſe of an appeal, then by the commiſſioners 
— Them ts Of appeal for regulating that duty. 

— By 15. Car. 2. c. 11. an additional act made for the better 
« * _ collecting the ſaid duty, and preventing the abuſes therein, 
dy confeſſion it was enacted, © That no common brewer ſhall ſet up or alter any 
« of the party, cc brewing veſſels, without notice thereof given to the office of 
or by the « exciſe, or ſhall ule or keep any private or concealed ſtorchouſe, 
y — 7 « cellar, or other place, for the laying any beer, ale, or worts in 
« e, the © Caſks, other than which be uſed in his common brewhouſe, 
commiſfoners and which are openly diſcoveced or known, upon pain to 
of appeal muſt « forfeit fifty pounds for every tun, vat, back, copper, and 
—_— — « cooler, ſet up and made uſe of without ſuch notice given as 
and cannot de- aforeſaid.” | 

termine on the evidence of the written minutes of the depoſitions of the witneſſes examined before 
the commiſſioners of exciſe, it ſuch witnefles ate alive and forthcoming ; and if they do, the court of 
king's bench will grant A rro#1B1Trow guoad the reception of ſuch written evidence, although the 
ature ſay, that the judgment of the commiſſioners of appeal ſhall be final. —S; C. 2. Salk. 555. 
& C, Comb. 414. S. C. 1, L4. Ray. 219. 8. C. 3. Ray. 267, Ante, 151. 6. Com. Dig. 
Prohibition [A.1.), (F. 13-). 4. Bac. Abr. 251, 252. W 
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Nork. The appellant is firſt to lay down the ſingle duty of Buneve 
exciſe in the hands of the commiſſioners, and to give ſecurity to 2 
the commiſſioners of appeals for the fine and forfeiture which was — 


judged againſt him, if the judgment ſhould be affirmed upon the 
— and like wiſe to pay —— but if reverſed, then the 
informer is to pay double coſts. 


The plaintiff Breedon ſuggeſte for a probibition, that by ru $ow-1 58-192. 
Laws OF ENGLAND, when an iſſue is joined between the parties g. Neb Lin. 
it ought to be tried by the evidence of witneſſes vivd voce, pared. 137. 
and not by notes or minutes of their teſtimony ; that an informa- 143, 
tion was exhibited againſt him before THE COMMISSIONERS OF 
ꝛxcis x, ſetting forth, that he was a common brewer, and did keep 
a private ſtotehouſe without acquainting the ſaid commiſſioners 
therewith z that he was found guilty ; and that he appealed from 
their ſentence to THE COMMISSIONERS OF APPEALS, before whom 
the informer produced as evidence the minutes taken before 
THE COMMISSIONERS OF EXCISE, and that the witneſſes who 
gave evidence there were ſtill alive; which minutes were allowed 
as evidence by THE COMMISSIONERS OF APPEALS, &c. 


The queſtion now was, Whether a prohibition ſhould be 
granted, directed to them, not to admit ſuch evidence ? 


Tuosx WHO ARGUED for the probibition inſiſted, that ſuch Carib. 316. 
evidence before THE COMMISSIONERS OF APPEALS was irregular, 
and that it ought not to be allowed in any court where the 
may de examined viuã voce ; that the words of the ſtatute are 
penned, as if on purpoſe to prevent ſuch proceedings, for after the 
appeal is given to the party grieved, and authority to THE CoM- 
MISSIONERS OF APPEALS to determine the fame, the ſtatute 
requires them © to ® ſummon the offender, and upon his appear- [ 273“ 
e ance or contempt to examine the fact, _— proof made, „ Nec Lat. 
« either by confeſſion of the party or by the of one or more 2% 206. 
« witneſſes (which oath two of them have power to adminiſter) 
« to give ſentence, and to iſſue out warrants to levy the forfeitures, 
« Kc.“ So that the ſtatute having provided in hat method THE 
COMMISSIONERS OF APPEALS ſhall proceed, and having given 
them power to adminiſter ax oath to the witneſſes, it is plain that 
depoſitrons taken before THE COMMISSIONERS OF EXCISE Cannot 
de read as evidence before them. Beſides, the reaſon of the thing 
peaks that ſuch depoſitions cannot be given in evidence 
becauſe the ſtatute has not appointed any officer to take ſuch 
minutes : neither is their clerk upon his oath : and the party can 
have no remedy againſt him if he take ſuch minutes wrong; 
nor can he compel him to take them right. He cannot be com- 
pelled to put them in writing; what is done is to belp his own 
memory; and never ſigned by the witneſſes till of late. This is 
a new offence created by the ſtatute, and à new penaity impoſed, 
which muft have been determined in the courts of common law, 
i the law-makers had not * the proceedings n 

A A 
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Ben and what proof ſhould be made, viz. 4 a voluntary coufeflion, or 


oe -< oath of ane or more witneſſes, which THE Cc MMis810nes; 
or APPEALS have power toadminifter. Now it would have h-en 
to very little purpoſe to give them that power, if they might as well 
admit any former depoſitions to be read in evidence, which indeed 
can be no evidence before THE COMMISSIONERS OF. Exc1yy 
themſelves, and much lefs before THE COMMISSIONERS gp 
227 Arrzars; for they are to hear the cauſe originally, without any 
Ta regard to what has been done by THE COMMISSIONERS or 
5 EXCISE. They are directed to proceed in a different manner 
from the common law, by which law all examinations of fact are 
to be made by witneſſes and a jury. It is true a jury is not 
required in this caſe, but witneſſes are ſtill ueceſſary to prove the 
and that upon oath viva voce ; andthe rather, becauſe the 
party _ have liberty to croſs- examine them. In attaints, 
the witnetles are examined upon oath de noc, though no other 
-can be produced but ſuch who gave evidence in the original cauſe, 
So here the witneſſes are examined by the COMMISSIONERS of 
EXCISE but on one fide; and judgment is given by default; 
therefore the party mult have a right to have the witneſs 
® f 274 ] * <xamined de ate upon the appeal, eſpecially ſince the cauſe is 
no before another juriſdiction, which was created for the beneft 
of the party, that he mighthave juſtice done. Beſides, where-ever 
nà⁊2n act of parliament gives an appcal, the fact as well as the law is 
always examined upon the appeal. As, for inſtance, in the caſe of 
_ baſtardy, where two juſtices have power by the ſtatute 18. Elz. 
c. 3. to make an to charge the parents for the maintenance 
of the baſtard, from which order they may appeal to the ſeſſions; 
and there ĩt is the conſtant practice to examine the fact again, and 
not to rely upon the examination taken before the two juſtices, 
Pp It cannot be obj ected, that depoſitions taken in inferior courts are 
* tranſmitted both to THE DELEGATES and to THE* CHANCE? Y, 
— and read and allowed there without re-examining the witneſſes; 
. for this caſe is not like the proceedings in thoſe courts, - where 
- Tuchdepolitions may be read as evidence, becauſe the chancery isa 
court by preſcription and ancient uſage, and there are commil- 
fioners on both ſides to. fee juſtice — but a conſtant uſage 
cannot be in this caſe, for it is a neu- created juriſdiction. The 
ſtatute 43- liz. c. 2. gives authority to two juſtices of peace to 
termine the ſettlement of a poor man likely to be chargeable to 
à pariſh ; but there is an appeal given to the quarter · ſeſſions; 
but it was never known that the ſeſſions was governed by an) 
notes taken by the clerks of the two juſtices who made the 
Tat. 305, zog. original order, The commiſſioners of bankrupts are appointed by 
a new law z but if bankruptcy or not ſhould be the queſtion at 3 
trial at law, the depoſitions taken before ſuch commiſſioners ſhall 
not he read as evidence, but the witnefles ſhall be examined again 
vivã Voce. 5 53 
Tux NEXT QUESTION will be, Whether this court will now 
interpoſe, ſince by the ſtatute, the judgment of THE coMmIs- 
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ttoxntits or APPEALS is to be final? As to that matter, the Birrsov# 
rievance of the plaintiff begins at this court of appeals, who have #2iv/t 
ed in another method than what is directed by the act; Sr. 

and therefore the remedy is proper in this court, who are not 

defired to determine the cauſe, but only to interpoſe where another 

court uſes any extravagant method, in proceeding contrary to 

their power. For this court prohibits the court of admiralty 4 [ 275 ] 
and the eccleſiaſtical courts, even in ſuch caſes where they have an 8 
original juriſdi ion, if they either deny or delay juſtice (a). So in Carth. 33. 70» 
fuits for tithes, if any thing ariſe concerning the bounds of pariſhes, (**. ns 
br a modus decimandi, they are prohibited (0. So where they 462. * 
deny the proof of a thing by one witneſs they will likewiſe be Firzg. 79. 197. 
prohibited (c, though this court cannot examine the original Rax. 360- 
cauſe ; for it is an oppreſſion which the common law will not 2328 
allow. So if the ſpiritual court ſhould refuſe to give a copy of the CY 
libel, this court will grant a prohibition quonſque, c. (d). 
So if a juſtice of peace refuſe to ſign the rate for the poor (e), 8. Mod. 335+ 
or if a corporation will not chuſe officers, it is uſual for the court Fit*s+ 55+ 


of king's bench to grant a mandamus ( f , for this is for the pre- 


ſervation of order and government ; and ſuch proceedings are not , 
to take any thing from a proper juriſdiction, but to hinder them 
from proceeding irregularly. Now although the ſtatute ſays, 
« that the judgment of the COMMISSIONERS OF APPEALS 
4 ſhall be final, and though the couuisstoxRRS OF EXCISE 
had a juriſdiction of the ſubjet-matter, yet if they err in their 
proceeding, this Court will take notice of the whole fact, to 
do juſtice to the party injured. As if the COMMISSIONERS 
or EXCISE ſhould examine witneſſes, but not upon oath, and 
give ſentence, which is confirmed upon appeal, this court would 
reverſe that ſentence, though the ſtatute is, © that the ſudgment 
« of the commiſſioners of appeals ſhall be final.” 75 


THosE WHO ARGUED on the other fide ſaid, that where a 
juriſdiction is created by act of parliament which gives an appeal, 
that muſt be the laſt reſort; and in ſuch caſe this court may 
command them to execute their power, but cannot reform their 
judgment (g). This ſtatute gives THE COMMISSIONERS OF 
APPEALS power to examine witneſſes, but leaves the method of * 
ſuch examination to themſelves. Now the nature of an appeal is, 
that the court fre m whoſe ſentence it is brought has done injuſtice 
to the party, and therefore it is very reaſonable that the ſuperior 
court ſhould know upon what grounds they proceeded below ; 
which cannot be done more effectually than by reading thoſe very 


(a) Fitz. N. B. 41, g. Co. 73. (f) Ante, 257. 2. Salk, 428. 4359 
5) Hob, 247. 6. Mod. 229, Comb. 4:2. Foley, 36. 
(e) Shotter v. Friend, 2. Show. 179. 2+ Seff. Caſes, 65. 3 Bac. Abr. 535. 
353. 396. | Mr. Conſtꝰ edition ot Bott's Poor Laws, 
(4) See 6. Com. Dig. ** Probibitica” p. 

(r. 15,). (g) Sec Rex v. Commiſh mers of the 

() Yelv, 93. Crc. Car. 333. 2 and Tax, 1. Term Rep. 146 
* 8 f depoſitions 
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Bart depoſitions which were taken there. Ihe caſe now before 
* Court is not by reaſon of any complaint that ſome of the wi 
G1tk- were not examined, or that THE COMMISSIONERS OF EXCIsg 

refuſed to take their depoſitions, and examined only one fide, 
for in ſuch caſes it had been proper to make applicaticn to this 
court; but it is to re-examine the fame witnefſes: and to wha 
purpoſe ſhould that be, unleis to deny what they have already 
tworn, which would be to introduce perjury: Beſides, it would 
tend to make the court of appeals an original juriſdiction, which is 
contrary to the very nature and intent of appeals; for thoſe com- 
mitfioners are not to admit any new evidence, they muſt take the 
caſe as it was before the commiſſioners of excife, and judge whether 
they have done right or not. 'T'o fay, that orders and decrees 
made by commiſſioners of charitable 22 upon depoſitions taken 
before them, ſhall not be confirmed by the court of chancery upon 
reading thoſe depoſitions, is not applicable to this cafe. It is true, 
the matter muſt be re-examined there, becauſe the ſtatute gives 
that court juriſdiction in thofe cafes ; for it requires ſuch orders 
and decrees to be certified into that court, under the ſeals of the 
commiſhoners, within fuch times as ſhall be limited in their cam- 
miffions, and then the chancellor is to take ſuch order for the dus 
execution thereof as be ſhall think fit, Neither can the practice o 
the juſtices of peace in the feſhons upon appeals rule this caſe, for 
they have a diſcretionary power to examine the witneſſes again 
U1vd voce, or take ſuch examinations as have been made by thoſe 
of the inferior juriſdictions, Nor is this caſe like thoſe wherg 
prohibitions have been granted to eccle/ra/ticel courts, becauſe by 
bringing the appeal, you admit the juriſdiction of thoſe courts, 
Cafes in Law As for thoke prohibitions to {piritual courts, whete they deny the 
— — proot of any payment by one wWitneſs, it ſeems to be very unrea- 
— * = ſonable, when they have an original juriſdiction of the cauſe, that 
they ſhould not proceed in their own methods. It is true, the 
ſtatute empowers taem to examine witneſſes oath, but does 
not ſay whether it ſhall be in writing or not. Now if Tat con- 
MISSIONERS OF EXCISE eauſe ſuch depoſitions to be written which 
have been taken before them, and tranſmit them to THE COMMIS- 
$LONERS OF APPEALS, that is an examination oath, 
617297 ]* It is much better for the party himſelf, that the ä — 
ſhould be in writing; for if a witneſs ſhould die before he can 
bring an appeal, he may have the benefit of ſuch depoſitions to be 
read in evidence for him as well as againſt him. 1 The 
proceedings upon the ſtatutes againſt bantrupts cannot be objected 
to this purpoſe, becauſe ſuch proceedings in inferior courts are not 
concluſiye; but when actions are brought in this court, they muſt 
be determined according to the conitant method uſed there. 
Comb 203. Neither does the court of king's bench ſend mandatory writs to 
others to direct them what judgment to give, but to command 
them toproceed according to juſtice. Now THE COMMISSIONERS 
OF APPEALS proceeded, and gave judgment in this caſe ac. 
cording to fuch evidence as was given below; and it is in their 
: power, 
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,qwer, whether they will have the oath in writing or not; but it B οο 
15 been the conſtant practice to have it in writing. It muſt be ft 
agreed, that this act has ſ-ttled no courſe of proceeding in this „ 
'caſe, it has only excluded trials by jury; and where no ſuch trials 
are, the fact is always determined by depoſitions in writing: as in 
chancery, there are caſes of the higheſt nature tried by the oaths of 
witneſſes, upon written depoſitions taken before an examiner in a 
cloſet. 


Currta. The common law does not require, that witneſſes 
ſhall be examined vivg voce, except where the trial is by jury. | 
Theſe depoſitions were taken in court, where the evidence is p;1, ante, 3. 
entered; and when that is done, the party has nothing to do but 1. Salk. 286. 
to appeal from an injury ſuppoſed to be done by an inferior court; 275- 
and it is very fair to tranſmit that evidence which was given 2. Sal. 553. 
before them, and upon which they gave their judgment. It is 
true, they would have THE COMMISSIONERS OF APPEALS 
uy the cauſe de nous, which is contrary to the very nature of an 
This ſtatute directs, “ that the commiſſioners ſhall 
proceed by the oath of witneſſes, or the confeſſion of the party.” 
And the laſt refort is in THE COMMISSIONERS OF APPEALS, if 
they do not meddle with what is out of their juriſdiction z which *- Show. 172. 
is not the complaint now, but only of the courſe and method of 11% gg. 
the proceedings. The caſe of Shetter v. Friend (a), which was cm. 160 
lately adjudged in the court of king's bench, comes near this caſe ; Carth. 142. 
for there a prohibition was granted to THE CONSISTORY. COURT Cro. Eliz. 38. 
of the Biſhop of Iinton. after ſentence, becauſe they refuſed to $65- 
allow the proof of a payment of a legacy by one witneſs. fen 2 
* But a prohibition was never yet granted to any ecciefiaſtical , 1 
court for proceeding according to ſuch evidence as is allowed [ 278 ] 
by the common law. | 

For which reaſons nothing was done at this time. 

But after, in Eafter Term, in the ninth year of William the See x. H. B.. 
Third, upon farther conſideration, a prohibition was granted guoad Rep. 88. 
the admitting of the depoſitions taken in writing before the com- 
miſſioners of exciſe, for the commiſſioners of appeal ought to exa- 
mine the witneſſes de novo on the appeal. 


(a) 1. Show. 172. 


Crumwell againſt Grunſdale. Caſe 131. 


Mipprkskx, BE IT REMEMBERED, that heretofore, to wit, in 

to toit. Michaelmas Term laſt paſt, before the lord the 
now king and the Lady Mary the late queen, at WF:ftmin/ter, 
came George Cromwell, by Samuel Aldridge his attorney, and pro- 
duces here in court then there his certain bill againſt John Grunſ- 
dale, adminiſtrator of goods and chattels, rights and credits, which 
were of Roger Urlwyn, late of 1ver, otherwiſe Ever, in the county 
of Bucks, ycoman, deceaſed, otherwiſe called Roger Urlin, of Iver, 


otherwiſe Ever, in the county of Buckingham, yeoman, who died 
S 3 | inteſtate, 
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Cruuwiii inteſtate, as itis ſaid, in the cuſtody of the marſhal, &c. of a plea 
, debt; and there are pledges of proſecuting, to wit, John Doe 4 
Richard Roe ; which certain bill follows in theſe words, to wit; 
„ MiDDLESEX, to wit. George Cromwell complains of Fahy 
40 Grunſalc, adminiſtrator of all and ſingular the goods and chat. 
4 tels, rights and credits, which were of ger Urlwyn, late of Iver, 
4 otherwiſe Ever, in the county of Bucks, yeoman, deceaſed, 
* otherwiſe called Roger Urlin, of Ive, otherwiſe Ever, in 
ce the of Buckingham, yeoman, who died inteſtate, as it is 
6 ſaid, in cuſtody of the marſhal of the Mar/halſea of the 
& lord the king and the lady the queen, being before the king 
* and queen, of a plea that he render to him forty pounds of the 
bc lawful monies of England, which he from him unjuſtly detains, 
cc for that, to wit, that whereas the aforeſaid Roger in his life-time, 
* to wit, on the firſt day of Fly, in the year of Our Lord one 
* thouſand fix hundred and ſeventy-four, at the pariſh of Saint 
« Clement Danes, in the county of Middleſex aforeſaid, by his 
« certain writing obligatory, ſealed with the ſeal of him the faid 
« Roger in his life-time, and to the court of the ſaid lord the king 
& and lady the queen now ſhewn, the date whereof is the fame 
« day and year aboveſaid, acknowledged himſelf held and firmly 
bound to the aforeſaid George in the aforeſaid forty pounds by 
* theſe words, in quadraxt: libris, to pay the ſaid George when he 
might be thereunto required; yet tte aforeſaid Roper in his 
<« life-time, and the aforeſaid John after the death of him the ſaid 
& Roger, though often required, the aforeſaid forty pounds to the 
« faid George have not, nor has either of 1 but him the 
« aforeſaid Roger in bis life-time, and the afor 1" — after the 
death of him the faid Rager, hath hitherto wholly refuſed, and 
the aforefaid John doth ſtil] refuſe, and unjuſtly — to the 
*[2 ] « damage of him the ſaid George of * twenty pounds; and there - 

27914 fore he brings ſuit, &c.“ 


And now here at this day, to wit, on Wedneſday next after the 
Octave of Saint Hflary, in this fame Term, until which day the 
faid Jobn had leave to imparl, and then to anſwer, &c. before which 
day the aforeſaid lady Qucen Mary diem ſuum clauſit extremum, 
before the faid lord the king at We/ftmin/ler came as well the 
aforeſaid George, by his attorney aforeſaid, as the aforeſaid John, 
by Robert Stone his attorney; and the ſaid John defends the force 
and injury when, &c. and ſays, that he ought not to be charged 

; with thn debt aforeſaid, becauſe he 5 that the ſaid writing obli- 
ory is not the deed of him the ſaid Roger Urlwyn. of this 
puts himſelf upon the country; and the aforeſaid George like- 

wiſe. Theretore the ſheriff is commanded, that he cauſe to come 
here before the lord the king at }//ftminfter, on Wedneſday next 
after fifteen days of Eaſter, &c. by whom, &c. and who neither, 
&c. to take recognition, &c. becauſe as well, & . The ſame day 1 

iven to the parties there, &c. Afterwards the proceſs between 
the parties aforeſaid is thereupon continued of the plea wen 
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by elpiting the jury thereof between them, before the Jordthe king 
at Weftmrnjter, until /71day in the morrow of the Aſcenſim of Our 


Ci — 


agam? 


Lord, unleſs the truſty. and well · below ed of the lord the king Jon Cao park.” 


Hor r, Knight, Chief Juſtice of the faid lord the king, aligned to 
hold pleas in the court of the faid lord the king betore the king 
din ſelt, mall before come, on IFeancfday next attcr fifteen days of 
Enfter, at WESTMINSTER, in the great ha'l of pleas there, by force 


of the ttarute; &c. for want of jurors, &c. At which day before, Poxrr a. 


Ke. ſent here his record before him had in theſe words, to wit, 
AFTERY/A&DS, on the day and at the place within contained, 
before Jux HoLT, Knizbt, Chief Juſtice of the lord the king 
Migned to hold pleas in the court of the feid lord the king before 
the king hüm elf, aſſociated with JohN Ic, Gentleman, by form 
e tae ſtatute, &c. comes the within · named (RGE CRUNMWELL, 
by his attorney within contained, and the within · named Joan 
CxUNSDALE, although ſolemnly called, did not come, but made 
(fault ; therefore the jury whereof mention is within- made is 
taken againſt him by detault. And the jurors of that jury being 
called, tome of them, to wit, James Parteridge, of the parith of 
S. Giles in the Fields, Sc. came, and are ſwotu upon that jury; 


and becauſe the reſt of the jurors of the fame jury did not appear, „ , 
therefore others of the bye-ſtanders, by the faid theriff of the pu... 


county of Middlejex within- written deing choſen for this purpoſe 
at the requeſt of him the faid GEORGE CRUMWELL, and by the 
command of the juſtices aforeſaid, are newly appointed, whoſe 
names are afũled in the pane} within-written, according to the 
form of the ſtatute in ſuch caſe lately made and provided. And the 
jurors fo newly appointed, that is 10 ſay, Jebn (uin and ors 
Thornbury, being called, likewiſe came, who being choſen, trie 
and ſworn to ſpeak the truth concerning the matters within- 
contained, together with the other jurors aforeſaid before” unpa- 
nelled and ſworn to this purpoſe, lay upon their oath, that one 
Roger Urlwyn inteſtate, * the ſaid JohN GRUESDALE in his life- 
time, together with one Aune Urluyn, wife of the aforefaid Roger, 
ligned and ſealed, and each of them figned and ſealed, as his deed, 
and that they delivered, and each of them dehvered, to the fad 


George Crummwell, a certain writing, in form of 2 writing obliga- - 


tory, which certain writing follows in theſe words: © NovERINT 
©* UNIVERSI per præſentes n:3s ROGERUM URLWYN and ANNE 
« my wife, of IvER, alias EveR, in the county of Buckingham, 
* yeoman, teneri ct firmiter obligari GEO. CRUNWELL in 
« comitat, premid. de viginti in quadrants libris bots et Helis 


A monet@ Angliæ folucn. cidem Gro. CAUNWELL auf ſu terte 
* attorn, executoribus, adminiſtratoribus vel affegn. ſuis, ad f 


* quidem felutionem bene et fideliter faciem, lige me beredes,: 
* executores, et adminiſtrator es, meos fr mi ter per preſentes : eil 
mes figillat. dat. prims die Juli, anno regni REGiS Caroti 
* DECUNDI, mill;ſims 6 mes 4 ſeptuageſims ' - ag Ml « Tag 
* CONDITION of this obligation is ſuch, that if the abave-named 
* Rozer Urluyn and my wife, his heirs, executors, adrainifiraters, 
or atigns, thell pay, or cauſe to be paid to the abovelaid George 

4 « Gumbel, 


» [ 280] 
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Counwnnty « Crumnvell, his heirs, executors, adminiſtraters, or aſſigns, the ſum 
, © of twenty pounds and twelve ſhillings of good and lauf 
Gr. money of England, in and upon the — of December 
next enſuing the date hereof, at or in the dwelling-houſe of the 
« aboveſaid George Crumzell in Suzbury, that then this 
obligation ſhall be void and of no effect, or elle to remain in 
« full force and virtue. 


* Rock Uriwyys, 
e mark 
ANNE X — 


as by the fame writing is manifeſt and appears. But whether, 
upon the whole matter aforeſaid, by the jurors atorefaid in manner 
and form aforeſaid found, the aforeſaid writing obligatory, in the 
declaration within-mentioned, ſpecifed to be the deed of the afore- 
ſaid Roger Urkvuyn, or not, the ſame jurors are wholly ignorant, 
and therefore they pray the advice and conſideration of the court 
here. And if upon the whole matter, by the faid jurors in form 
aforeſaid found, it ſhall appear to the court here, that the ſaid writ- 
ing, in the declaration within- written ſpecified, be the deed of 
Reger Ur. uyn the inteſtate, then the ſeme jurors ſay upon their 
oath, that the ſaid writing is the deed of the aforeſaid Roger 
Urkuyn the inteſtate, and then they aſſeſs damages of him George 
Crumwell, by occaſion of the detention of the debt within-writte 
beſides his ctiſts and charges by him about his ſuit in this behal 
laid out, to twelvepence, and for thoſe colls and charges to twenty 
ſhillings. And if upon the whele matter afurcfaic, by the faid 
jurors in form aforefaid found, it ſhall appear to the court here, 
that the aforclaid writing is not the deed of the ſaid Roger Urkuyn 
— [ 281 J the inteſtate, then ® the ſame jurors upon their wath ſay, that the 
. writing aforeſaid is not the deed of the laid Reger Uriwyn, as the 
aforeſaid John Granſale within by pleading hath alledged. And 
becauſe the court of the ſaid lord the king now here are nat yet 
adviſed what judgment to give of and upon the premilcs, a day is 
thereof given to the parties aforeſaid belore the lord the king at 
Weſtminſter, until day next after ——— , to hear their 
judgment of and upon the premiſes, for that the court of the lord 
the king here is not vet adviſed thereof, &c. 


Caſe 132. Crumwell again Grunſdale. 


A declaration in DEST vrer An ND for forty pounds brough- againſt the 
rn wy bond 2” defendant 25 executcr of Koger Uriqyn. The plaintiff 
10 = 2 wh deelared, that Roger Ur/uyn, otherwiſe Cin, in the year 1674 
evidence of a did, by a certain writing obligatory ſealed by him, &c. become 


bond & oi be to the plaintift in forty pounds by theſe words, © in 
F 


3. c. 2. Sc. 462. S. C. 1. Ld. Ray. 335. S. C. Comb. 477. S. C. 3. Selk. 23. 8. C. Holt, 
722, 303. S. C. 12. Med. 193. 2. Jones, 56. Comb, 60. 86. 137. 226. 477. 1. Carth. 204. 
2. Co, 3. 3. Baz, Abr. 633. Cop. 148. | py 2s Upon 
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| non eft faftum pleaded THE jury found a fpecial verdict, 
Fa, hn 924 did ſeal, and deliver to the Maintifa certain 
writing following: « NovezINT, &c. nos RoGERUM UnLin, &c. 
« teneri et firmiter obligari GEOR Glo CRUMWELL in com. preditt. 
« Mp. de viginti in quadrants libris, &c. dat. primo die Juli, 
« anne regni REGIS CAROLI SECUNDI, 1674.” They find the 
condition of the obligation was for payment of twenty pounds 
twelve ſhillings, that it was figned with the mark of 
Roger Urluyn. 

The queſtion was, Whether the bond found by the jury will 
warrant that ſet forth in this declaration ? 

Tuosx WHO ARGUED for it inliſted, 


That this was a good declaration and a good verdict, They 
agreed, that if the condition had been collateral, there might 
have been ſome difficulty to find out the meaning of theſe words 
in the bond ; but here the bond and condition make one entire 
obligation, and the viginti ſhall be rejected as ſurpluſage; for it 
can have no ſignification here, becauſe it is not according to the 
condition, If ſo, then quadrants muſt be taken to be the word 
to ſignify the ſum in which the obligor intended to be bound, and 
then no rule in law will be broken; for though it is an inſenſible 
word, yet the bond is good. As for inſtance, a man was bound in 
ow for ſexaginta libris, and the bond was held good Ca). 

if a man be bound in ſeptuaginta et quinquaginta libris, this is 

fot ſeven hundred and fifty pounds (6), though the jury did 
not find that the obligor intended to be bound in ſuch a ſum. 


Ir WAS ARGUED en the other fide, that & guadrant;” will not 
anſwer the word « guadraginta ;”* and that in all the caſes where 
bonds of this nature have been adjudged good, the words which 
denote either tens or hundreds are — and clear. As to the caſe 
of Parry v. Dale (c), in my Lord Hobart, who has reported it 
different from all the reporters of that time; for it was, Nove- 
« RINT univerſi per præſentes nos, Cc. teneri, fc. in quingue- 
« gintis libris ;”” this was adjudged againſt the plaintift in this 
court, becauſe & guingucgintis was not a Latin word. It is 
true, upon a writ of error brought in the exchequer chamber, he 
tells us, that moſt of the Judges were of opinion, that it was a good 
bond for five hundred pounds; but no judgment was given upon 
the writ of error, the cauſe being dc by agreement : but all the 
other reporters of that caſe ſay, that the word ended in ( gentis, 
which always ſignifies an hundred pounds. JusTIiCE CRokE (d) 
tells us, that it was in guemguegentis libris. JUSTICE YELVER- 
TON {e) ſays, it was © in quimgquegent.” And my Loxn 
RoLLE (/), © in quinguegentis libris.“ And yet judgment was 
given for the defendant, becauſe . guimgue”” or & guemguegent” 
was an inſenſible word, by which a man could not be bound, 


(a) 2. Roll, Abr. 147. Cro. Jac. (e) Hob. 119. 


208. Hob. 19. d) Cro. Jac, 146. 
(6) Hob, 115, 2. Roll, Abr. ) Velv. 65. 
5. (0 2. Roll, Abr. 146. 
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Caumw: So in the caſe of Multer v. Pigget (a), the © feptua” for « jeg. 
againſt « tingentis libris“ had a plain fignification ; for © ſeprue” is part 
eee. of a good Latin word, as ſeptuaginta. But fexagint can never 
be taken for /excenta, for there is no fuch word, as it was held in 

the caſe of Gery v. Davis (; and h JusTIce Crore 

has reported it 103 to be ſexagintis, yet 3 was given for 


the defendant. It is true, if it had been © jexigint” or © ſexin- 
« gant” for © ſexaginta, that is good, becauſe thoſe words have 
all the ſame intendment, and the ginta is right; but © gradragent” 
for & quoedraginte” is wrong, and. fo is * adtigent for. alls 
« ginta (d).” „ Seſſanta” inſtead of A ſexagmte: libris“ bas, 
been held good (e), becauſe it was an Italian bond, and not 
intended to be put into Latin. So is © ofogeſams libris“ a 
bond for eighty pounds, for it has the fame fignification f). 
b [ 284 } * Bur the word © quadrants” in this caſe is inſenfible, there is no 
ſuch Latin word, and ſo the defendant is bound in no ſum at al}; 
and if ſo, the plaintiff cannot have judgment upon this declaration 
and verdict, either as to the ſum, for that is not known, nor in 
®* [ 282 J. chat yeat the bond was made. I 


In debt on dond, * But THE SECOND and more difficult point was concerning the. 
- if the * date of this bond, which ſeemed impoſſible; for the year of the Lord 

_—_— was applied to the year of the king's reign. And as to that, there 
* is the firſt of WaSA Caſe relied on for this purpoſe (g viz. the bond was full of 
« July, in the falſe Latin, and is tranſcribed by Y ELVERTUN, Fu/tice, who was. 
* gear of L, CounsEL for the plaintiff; it was dated, tres wiginti die Octebris, 
e 2 anno regni reginæ domini noftri Jacobi, Dei gratia Angliæ, Scatie, 
producedinevi- Nc. de Scatiæ ſexto, de Anglia quadrageſums ſec undo, 1608 ; and 
dence appears upon demurrer the plaintiff had judgment; for in that caſe the 
to be « dated parties to the bond, and the ſum in which the obligor was bound, 
* the firſt of vas ſufficiently expreſſed; and though there was no ſuch year as 
the forty-ſecond year of that king's reign over England, or the 


« "reige of ſixth of Scotland, that was not held material, becauſe a man may 


3745. the law was held to be fo in the reign of Edward the Fourth (i); 
— — for then an action of debt was brought on a bond, in which the 
on an impoſſible plaintiff declared for ſo much Flemiſh money, and ſhewed that the 
n makes the bond was dated 8. die Decembris, anno 78, without faying what 
variance ME- car of the Lord, or of the king, when it ought to have been ann 
525 1478; this was held to be a void date, and that the plaintiff 

might declare of what date he would ſince the bond delivered, and 
ſay primo deliberat. on ſuch a day (4). So where debt was brought 
on à bond (1), dated the fifteenth of November, in the twenty-fifth 


() Cro. Eliz. 417- | (b) Noy, 21, 

(5) 2. Roll. Abr. 147. Yelv. 105. (i) Year Book 20. Edw. 4. Pl. 1. 
(e) Cro. Jac. 335. | 21. Edw. 4. pt. 38. Gib. L. E. 214 
(4) Stiles, 241. 257. 2. Rol. Ab. 147. (#) Salk. 462. 12. Mod. 193 
() Hob. 19. Cro. Ekz. 208. 9 Cro. Jac, 136. 2. Roll. Abr. cb. 
G). Roll. Abr. 147. Stiles, 414. 


C) 1. Brownl. 110. Yelv, 193, 
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of Elizabeth, and upon non e/t faftum pleaded, the jury found that Caunware 


the bond was dated the fifteenth November, in the twenty-third of 


Elizabeth, but not ſealed until the eghteenth of November, in the Ga vnsvalee 


tzenty-fixth of Elizabeth ; and the Court was unanimouſly of opi- 
nion, that the verdict was well found for the plaintiff, becauſe, upon 
thisgeneral iſſue, it appeared to be the defendant's deed, though there 
was 2 Variance in the date of the bond itſelf upon which the plaintiff 
had declared. So it was held in Geddard' s 85 e (a), that the date 
was not any part of the ſubſtance of the deed: that caſe was thus: 
Geddard, as adminiſtrator, brought an action of debt upon a bond 
igainſt the defendant, which was made to his inteſtate, and dated 
the fourth April, in the twenty-fourth of Elizabeth; the defendant 
pleaded, that the inteſtate died before the date of that bond; and 
concluded his plea, that the writing un e/t factum, &c.; the jury 
found that the defendant did deliver it as his deed the thirtieth of 
Fu, in the year before, at which tine the inteſtate was living, 
and they found the bond in hæc verba, but that he died before the 
date in April, * yet the plaintiff had judgment; for though in 
pleading he cannot alledge the delivery before the date, becauſe he 
js eſtopped {that is, he is concluded to ſet forth the truth), yet that 
ſhall not conclude the jury to find it. RY 


Bur as to this it was argued, that the variance between the date 
of the bond as found by the jury, and the date inthe bond on which 
the plaintiff declared, is very material; for the date in the decla- 
ration is part of the deſcription of the bond itſelf; and by fayin 
« cujus dat. eff eiſdem dit et anno,” the plaintiff has tied himſelf 
to that very date, and therefore it is neceſſary that ſhould be found. 
t cannot be denied, that if he had declared on a bond bearing date 
ſuch a day, and the bond had been found to be of another day, that 
had been void, Now this is to the ſame effect, for there can be no 
difference between geren. dat. and cujus dat. , c. The date 
of the deed which the plaintiff has ſet forth in his declaration is the 
only thing which can entitle him to an action; and if the date of 
the bond found vary from that date, then there is no ſuch bond 
as that upon which he had declared. If a man make a feoffment in 
tee, dated the tenth of September (b), and the feoffee, reciting that a 
troffment was made to him the eleventh September, give authority 
to another to receive livery and ſeifin for him, ſecundum formam 
chartæ, this is held a void feoffment, becauſe the warrant to 
receive livery is by a letter of attorney, which gave him power to 
take it ſecundum formam chartæ, dated the eleventh September, 
when in truth the feoffment was made the day before ; ſo there 
being no feoffment made on that day, by conſequence he could not 
have any warrant to receive livery ſecundum formam charte, dated 
the elexenth day; therefore it was held void. As to Geddard's 
Caſe (e, that cannot be urged as an authority againſt the de- 
fendant, becauſe the jury found the date of the bond to beaccording 
35 the plaintiff had declared; for, in truth, the band was dated the 


(s) 2, Co. (4 Cro. Elig. 603, F 
* + ) 3 (5) dur 


12831 


— 


—— = \ 


Otersp art. 


*[ 2851 


Michaelmas Term, 8. Will 3. In B. R. 
fourth April, the ws tanks of Elizabeth, and the plaing 
rack ks ws a bond of that date, and the jury found ent 
verba, though the delivery was before, viz. in the' life-time ofthe 
plaintifPs inteſtate ; but here the jury have found the date ofa bond 
which differs from that upon which the plaintiff declared, & not 
like this caſe. In the caſe of Dodſ2n v. Key, which was objeft4 
out of Yelverton (a; on the other fide, though the year of the lin; 
was miſtaken, as in this caſe, yet the year of the Lord, 1608, was 
right; which was the true reaſon that prevailed with Jusric; 
CRoxeE to give judgment for the plaintiff, In the caſe of Late t. 
-Plegdall C the declaration was 4 —— But in all theſe caſe; 
the jury found it to be the deed of the defendant, though dated t 
another time; but here they have not found it to be his deed, but 
that he ſealed guoddam ſcriptum, and fo leave it to the Court to 
judge whether it was the fame deed upon which the plaintiff had 
declared; fo that if there be any variance between the finding of 
the jury and the declaration of the plaintiff, the Court cannot judge 
it to be the fame bond, : 


Tu Cour held the date in this caſe to be impoſſible, it is 
a void date. The pbintiff has declared upon a bond cujus dat. , 
ſuch a day, and the Jury find the bond to be of an impoſlible date; 
fo that the bond found by the verdict cannot be the fame upon 
which the plaintiff had declared. And upon this exception they 


- inclined againſt the plaintiff, 


Caſe 133. 


The entry of a 
eapiatur in e- 


jectment will 
render the re- 


But adjournatur, 


1 


(a) ved. 193. | (3) ca Jae. 136, : 


Lyndſey again Sir Thomas Clerke. 


TP EJECTMENT there was a verdict for the plaintiff in the court 


of king's bench, and a writ of error brought in the houſe of 
peers. | | 


cord erroneous. A motion was afterwards made for the direction of the Court, 


8. C. Salk. 54. 
S. C. Carth. 390. 
S. C. Comb. 387. 
S. E. 12. Mod. 
107. 

Ante, 65. 67. 


Whether a capiatur ſhall be awarded againſt the defendant ? which 
is uſually done ex officio for a fine to the king for a breach of the 
PEACE. | 

But now by a late ſtatute, $5. & 6. Will. 3. c. 12. it is enacted, 
«- That no capias pro fine ſhall be JOE ainſt the defendant, 
« either in treſpaſs, ejechment, fault; 'or falſe impriſonment ; 
in lieu whereof the plaintiff is to pay che proper officer, upon 
« ſigning the j „ fix ſhillings and eightpence over and 
« above the uſual fees.” So that now it will be error to have a 
_ awarded, fince the a& prohibits its execution by remitting 
the fine. | 
Tax Covxr, therefore, was of opinion, that the copias ſhould 
be wholly omitted, | 
OT Blackwell 
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| Blackwell againf'Eales ' Caſe 134 
ueaby aſl, and ll impriſonment, th alaintif declared, The ber 
pu e firſt 1 


defendant, on the day of February, in the eighth the treſpaſi in a 

« year of the reign of the lord William the Third, now King of — 2 
« England, Sc. with force and arms, &c,” | impriſ h 

Upon not guilty pleaded, the plaintiff had a verdi 3 and THE on an impoſſible 

is being ſtayed, the queſtion was, Whether the plaintiff —— A 

ſhould have” his judgment ? for the declaration was of Eafter thetrial, is aided 
zum laſt, and he had declared of a treſſ on the firſt day of by the verdict. 


Feruary, in the eighth year of William the Third, which time was 8. C. 2. Salk. 


not yet come. & 662. 
2 z 8 S. C. 3. Salk, 8. 
Ir WAS ARGUED for the judgment, that an impoſſible time is no 8. C. Carth. 339. 


ime at all, and that this miſtake ſball be helped by the verdict; S. C. 12. Mod. 
tat the plaintiff could never have had a verdict, unleſs the treſpaſs 3 

tad been proved to have been done before the bill filed; and that a 2 
he could give nothing in evidence after the action brought. So Hob. 189. 
where the plaintiff declared (c), that the defendant returned him Cro. Jac. 626. 
in ſuch a pariſh, quod aptaret et conficeret a fuit of clothes for Cie. Elz. 97. 


tin, and does not hew the day or place, this was held good after a PT, . 


eder . F : Bunb. 223. 
But on the other fide it was fad, that the plaintiff could not have gia, 257. 24, 


judgment in this caſe : for as it is certainly true, that he ſhould 1095. 

never recover where the cauſe of action appears to be after the 3- Burr. 1929: 
ſuit commenced, fo the reaſon is the ſame where the day is not . Bc. Abr. 
come at the time of the judgment given, as where the cauſe 28. 
appears to be after the action commenced ; and the reaſon why it 55 r 
1s erroneous is, becauſe the plaintiff had ſued, when it appears he 5. Com. Dig. 
dad no cauſe for ſuch Fo Ne the a had 2 

« nt guiliy, he then denies the charge in the declaration, and it (C. 19.) 

v opal that the jury ſhould find him guilty of a fact which Sure * 
never was committed; therefore it muſt certainty be wrong to Bull. N. V. 36. 
give a judgment for that which, upon the face of the record, Dougl. 68 T. 
zpears to be impoſſible. The want of — place cannot _ 
be helped even a verdict; as in an action on the cafe in nature 
of a confpiracy brought againſt two 65), ſetting forth, that they 
were joint — . of a -w wares, and — ſhew where, | 
the ® plainti judgment; but it was reverfed in the exche- + | 
— — very reaſon. Now if the want of alledging a 287 ] | 
place is not helped after a verdict, no reaſon can be given why 
want of time ſhould. The caſe of Hambleton v. Veer (e) is an 
expreſs authority that the plaintiff cannot recover damages for a 
time to come after the action brought: it was an action on the caſe; . 
wherein the plaintiff declared, that one Yer became his apprentice 
n the twenty-ninth of September, in the fixteenth year of 


(4) Cro Jac. 626. z. Keb. 693, 697;—5ce alſo Comy. | 
(& 2. Leon, 75, Moor, 188. : Rep. 232. he? 
(4) 1. Lev. 2ggi 2. Saund. 169. i 

Chartlts 
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-Bracewitt Charles the Second, and was to ſerve him nine ; that he 
— ſerved him fve years; and the defendant on the lad day of 
* Otober, in the twenty-firſt year of Charles the Second, had procured 
the faid apprentice to. depart out of his ſervice, quad the 
phintiff loſt the profit of his ſervant per totum reſiduum term: 
pred. ventur. ; and it was 7 that the plaintiff could not 
_ recover damages for ſo much of the term which was to 

It is true, that too much time was laid in that declaration; and the 
.. reaſon why the plaintiff could not recover damages was, because 
the apprentice might return. But in this caſe the jury could not 
- have any conſideration of a time which was not come. As to the 
objection, that an impeſſible time is no time, and if ſo, the want of 
alledging a time is helped after verdict, that may be true, and 
yet not to this purpoſe, becauſe here is a certain time ſet forth in 
the declaration, which will come. Time and place are ſuch mate- 
rial circumſtances, that they require certainty in a declaration, and 
fome day muſt be laid before the action brought, which is not done 
here ; to make this to be in the eighth year of King Millan, 

you muſt reject twenty days, which will never be allowed. 


Curra. There muſt be evidence given of a fact done before 
the action brought; the time is but a ciycumſtance of a thi 
done ; for when by a traverſe it is made part of the iſſue, 

' traverſe is never good. 1 8 


So the, plaintiff had judgment. L 


[2881 | oe APE A nl 
het 5 The King again Keat. 


Counſel ange- THE DEFENDANT was indicted at the laſt affizes, both it 
ed, on the prayer A cammon lato, and upon the flatute of Stabbing (a), for the 
of a priſoner, to murder of one James Mell; which indictment being tried 
Aa n an before Hor r, Chief Fuftice, the jury gave a ſpecial verdict to thi 
inditment for effect: | 

— —— Before the faid fact committed, viz. the fifteenth of June 1696 
on the ſtatute the defendant retained the faid James Wells to * ſerve him 2s 3 
3- Fac. 1. c. 8. gardener, and being ina little room near the kitchen, he ſent tothe 
8. c. x. Salk. faid Melli to deliver the key of the to the defendant, which 
47: | herefuſed to ſend. One Henry Phillips, who was the perſon ſent to 
S.C.Comb.406. demand the key, returned, and told the defendant that Hells refuſed 
133 666. to deliver it. The defendant — went into another room 
S C. 12. Mod. and fetched his ſword and came to. Wells, and expoſtulated wit 
8. C. Holt, 481. him about the delivery of the key. Melli told the defendant, that 
S, C. 3. Salk, he might have it if he would: thereupon the defendant ſtruck hin 
191. on the head with his ſword, and Hells 12 a ſcythe 
| 3 Bae, Abr. in his hand ſtruck at the defendant ; but the force of the intended 


567. 
Key (s) 3+ Fac, 3. & 3. 


- 


: blow 
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How was prevented by the rack in the kitchen, in which the Tu Kywe 
ſcythe ſtuck. Afterwards-Hells thruſt at the defendant ſeveral - 
tines, and thereupon the defendant killed him with the Word. 


The queſtion was, Whether this was murder or 1 


The defendant being at bar, deſired that Six BarTHOLOMEwW 
Suowen and Ma. Eyre might be his Counſel, which was 
ted; and Mx. Cowen was aſſigned by the Court to be of 
| Then they moved that he might be bailed, being a gentleman gf Th« king 
ie) {tick was Shaded by tis Coure, a3 ft was — bench will act 
(a), HoLr, Chief Fuftice, affirming, that the Court Mi! in _ 
2 % Ss „ e 50 . . & ti 
till after the party had his ergy log . 
| © 455- 


1. Salk, 103 · Skin. 683. x. Vest. 93. Comb. 111. 298. Stiles, 467, 

N | 9 *[ 28 

In the Hilary Term enſuing it was argued for THE KING, — 
that this was murder, and that tor two reaſons, though there was (went refufing 


no expreſs malice found. | | — — 


Fmsr, Becauſe the defendant was doing an unlawful act when den, goesintoan 


the death of the party enſued. —— 


SECONDLY, The deceaſed was killed without any provocation. returrs and ex- 
And in both theſe caſes the law implies malice. . poſtvlates with 


his ſervant, and 

FixgT POINT. The defendant was doing an unlawful act, o receiving a 
which was, in correcting his ſervant with a ſword drawn, a very — heat 
improper inſtrument for that purpoſe ; and death thereupon n 9 
enſuing, the law will imply malice from the nature and manner of his ford. T be 
ing it to make the act murder (6). * My Lord Coke(c) fervanc aims n 
mentions ſeveral caſes which have been adjudged murder, where d. at the head 
death immediately follows the doing an unlawful act; as in ſtealiiig nt * 2 
deerin a park, and the thief ſhooting at the deer and killing a boy which be 91g 
in a buſh (@) ; ſo the ſhooting at a cock or hen, or any other accidentally in 
tame thing in which one has a property, and a man is killed, this bis hand, but 
is murder, becauſe the act was unlawful e). There could be no — — 
malice in thoſe cafes either againſt the man or the boy, for the de- h. cv 
fendants were not -acquainted with them; but the facts being continuing to 
unlawful, the law couples the event to the cauſes, and ſo implies thruſt at kim 
malice to make it murder. Nay, Lord Cote (/) goes à little vera times 
farther ; for he tells us, that if death enſue an act done with an 8 
ill intent, though that intent extend not to death, and though the sant with the 
criminal did not know the party flain, yet it is murder. And he ſword —guere, 
r a + If this de Gas- 

Maxgtter or murder. —$, C. Comb, 406. Jones, 340. Godb. 154. Keilw. 136. Kely, 63. 
1. Hale, 454-473- Foſter, 263. 1. Hawk, P. C. ch. 29. f. 5. 9. Cowp, $92. 3. Bac. Arc. 
567. 671. 4. Bl. Com. 176. . | f | 


(a) Stiles, 467. ; * vs” 


could not bail in manſlaughter 


(6) 3. laſt. 5r. Hale P. C. = 3 | 
Glad. 56, . ua. 57, . || 
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ren Kine gives an inſtance of a man throwing a ſtone over a wall amongſi 
_ multitude of people, which he knew were coming from church, 
#a7- withani ion only to fright them, and one is killed, this i; 
— his is applicable to the caſe at bar; for the de- 
fendant might not intend to kill his ſervant when he firſt corrected 
him with a ſword ; but that being a very im inſtrument 
for correction ſhews that he had ſome ill intent; death enſuing, 
it is murder. Agreeable to this was the reſolution formerly in the 
king's bench, in the caſe of Rex v. Vormall and Others (, inthe 
eighteenth year of James the Firſt : they entered Hyd: Park, and 
one Hilleck and others, who were ſervants to the keeper, can. 
manded them to ſtand, which they refuſed, but fled ; ther 
one of the ſervants ſhot at them, and wounded one; then they al 
turned back, and one of them killed Hilloct, for which they 
all indicted for murder ex malitid præcogitata, and were convited; 
for though there was no malice to the party ſlain, yet they all 
coming into the park with an ill intent, and to do ſome urilawful 
act, and death enfuing, the law implies malice. The like indid- 
ment was againſt my Lord Dacres and others (c) for the like 
offence, for which they were convicted and executed. Now all 
theſe caſes. extend to make that murder by implication of malice 
prepenſed where death enſues by the means of doing ſome unlay- 
ful act by the perſon killing, though death was not at firſt intended 
by kim (d). But there is yet enger caſe where, by the opi 
nion of ALL THE JUDGEs of ENGLAND, it was ruled murder in 
tte keeperof a park for killing another, though the perſon killed 
*f 290 ] was at * that time doing an unlawful act himſelf : and this was 
, Holleway's Caſe (e, which was thus: A boy climbed a tree in 
"© Hufterley Park to cut boughs, and Holloway the woodward com- 
manded him to come down, which he did; he then tied him with 
2 rope to a horſe's tail, and ſtruck both the boy and the horſe, 
which running away with the boy, thus tied, broke his ſhoulder, 
and thereupon he immediately died; and this was adjudged mur- 
cer, though Hz/lor:gy had no intention to kill the boy z but being 
killed without making any reſiſtance, by one who had no authority 
to correct him in that manner, and though the perſon thus killed 
was doing an unlawful act in cutting the boughs, the law implies 
that malice was prepenſed, which was the reaſon of that judgment. 
Now the moſt favourable thing which can be faid for the defendant 
Keat is, that his ſervant fent him a ſaucy anſwer, for which he 
might have corrected him z but then it muſt be done with a fit and 
proper inſtrument, and not with a ſword. It is not a material 
| objection to ſay that becauſe he had no intention to kill 
+. Hale b C. his ſervant, therefore it cannot be murder ; for in Hell 
37+ 440-472. ways Cafe, before- mentioned, he had no intention to kill the boy, 
pet that was held murder. "The law was the ſame in the eleventh 
year of Henry the Seventh (F), when FinksUx, Chief Juſtice, 
gave the rule, That if two be playing at ſword and buckler by 
la (ie) Cro. Car. 131. S. C. Palm. 547. 
(5) 2. Roll. Rep. 120. S. C. Palm. 35. 8. C. Jones, 198.—8 e Foſter, 293“ 
_ 4c) Moor, 36. 1. Hale P. C. 454. 4. Bl. Com. 199- 


) 1. Hawk, P. C. ch. 31, (ett. 46. Year Book 11. Hen. 7. pl. 14- 
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t conſent; and one kill the other, it is felony;” becauſe ſuch plays Tut KI 
tre unlawful ; and yet there is no intention of killing. So in this ge 
eaſe, the firſt act of beating the ſervant with a ſword was unlawful ; 4 
and it has been conſtantly ruled, that where death enſues an un- 

lawful act it is murder; for it cannot be intended in this caſe, that 

the maſter thruſt at his ſervant with a ſword anims corrigendi. 

$& it is where A. meets B. in the ſtreet and cudgels him, and B. 

draws his ſword, and then A. kills him, it is — (a) ; for the 

firſt act of beating him was unlawful, and the ill event ſhall be 

coupled to the firſt act. 5 

SS co POINT. The deceaſed wis killed without any 
provocation z and in ſuch caſes likewiſe the law ſupplies malice 

prepenſed. The puſhing the priſoner with the ſnead of the ſcythe 
cannot be a provocation to juſtify this fact, becauſe it was in 

defence of his perſon 3 it was ſubſequent to the fact begun by the 

maſter, which was unlawful, viz. the ſtriking the ſervant with a 

ſword ; for which reaſons this muſt be murder; 


* THosE WHO ARGUED for the defendant; began with the * 291 
definition of MURDER, which, in 000 books, is defined to [ 9 ] 
de K acculta hominis occiſis; and the reaſon of it was; becauſe in 

former ages, when the Danes and the Normans inhabited here, the 

malice between them and the» Engliſhmen was ſo great, that if any 

perſon was killed, and it was not knownby ; a murderer was 

taken to be either a Dane or a Norman, unleſs there was plain 

proof that it was done by an Engliſhman. It has now another 

definition; for * MURDER is where a man of ſound mind and 

« memory unla kills a reaſonable creature in rerum naturd 1. Hawk. P. C. 
© under the king's with malice forethought, either expreſſed e 31. . % ꝙr 
« by the party, or implied by the law, ſo as he die within a year and 

« day after the fact (b).” Maric muſt therefore be the foun- 

dation of murder, both at common law and upon the ſtatute of 

ſtabbing ; and ſuch malice, my Lord Coke (e) tells us, is © the 

« compaſling to kill, wound, or beat another ſedato animo ;” fo 

that if there be any ſudden occaſion of heat or quarrel amongſt. 

men, and they immediately fetch their ſwords and go into the held 

to fight, and one is killed, this is not murder, becauſe it was not 

ſedato animo, without which there can be no malice, and conſe- 

quently no murder. The law of God admits of this diſtinction, 

and has in ſome meaſure diſpenſed with the Sixth Commandment, 

by which we are forbidden to kill: for God commanded the chil- 

dren of Iſrael, when they divided the land of Canaan, to give the 

Levites ſix cities of refuge, and to appoint ſome ſuch cities for 

themſelves, that the ſlayer might fly thither who killed another 

unawares (4), that is, without malice; and this was to preſerve 

himſelf from the next kinſman, who had power to put him to 

death: but his power did not extend to take vengeance on him 


(a) 1. Sid. 277. (c) 3. Inſt. 51. 
(5) 3. Inſt. 47. (4) The Book of Numbers, chap. xxxv. 
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who killed another without any malice ; and therefore this te- 
medy was provided, left he ſhould deſtroy him in his rage. But 
if he ſmote the deceaſed with an inſtrument of iron, that is, pur. 
poſely or wilfully to kill him, or with throwing a ſtone which 
might probably kill him. or with a hard weapon of wood, or if he 
thruſt him out of hatred, which muſt be malice forethought, 


ſmote him in enmity, ſo that he died; in all theſe caſes it was 


murder. So that if the man- layer was not in enmity with the 
perſon lain, or did not ſeek his harm, then the magiſtrates of the 
city were to give judgment between him and the next kinſman, 
and to deliver him to the city of refuge whither he fied, where he 
was to be confined till the coming of the high prieſt. It is plain, 
therefore, that if there was no malice in the layer againſt the 
perſon ſlain, he was not to be puniſhed as a murderer by the law 
of God. Sanctuaries were alſo allowed here in England for. 
merly; but they were taken away by the ſtatute 23. Hen. 8. c. i. 
which likewiſe takes away the benefit of clergy from thoſe who 
ſhall commit wilful murder of malice prepenſed. And another 


ſtatute, 1. Edw. 6. c. 12. provides, that in other caſes, that is to 


ſay, if there be no malice prepenſcd, the party ſhall have the bene- 
fit of clergy, and the privilege of ſanctuary. To apply this 
to the preſent caſe: there is no — malice found; ſo that if 
there were any, it muſt be implied by law either for killing the 
ſervant in purſuance of an unlagyful act begun by the maſter, or 


by killing him without any manner of provocation, as it has been 


argued againſt the priſoner. The malice cannot be implied in 
this caſe for killing the ſervant in purſuancegof an unlawful act. 
My Lord Coke (a) has put the caſe ſo generlly as to the unlaw- 
fulneſs of the act, that little can be collected from it: he tells us, 
that if the firſt act be unlawful, and death enſue, it is murder, 
It is true, he inſtances in a man intending to ſteal a deer in a 

k, and ſhooting at the deer, he kills a boy hid in a buſh; this 

ſays is murder, though he had no intent to hurt the boy, 
becauſe the firſt act was unlawful: fo likewiſe in the caſe of 
throwing a ſtone over a wall and killing another, which has been 
obſerved on the other fide ; this is murder, becauſe the law implies 
malice. . But my Lerd Hale ( was of another opinion, for he 
tells us, that if the unlawful act want deliberati« n, or if no perſonal 
hurt was intended to another, it is no more than man- ſlaughter. 
Beſides, that intent muſt extend to death ; for if it be only to com- 
mit a treſpaſs, or to beat a man, and death enſue, that will not 
make it murder. Therefore my Lord Cote difiinguiſhes with too 
much nicety upon the life of a man, and directly contrary to the 
Levitical law, and it is not warranted by the authorities which he 
hascitedin themarginofhis Third Inſtitutes; which are theſe: ® The 
firſt is in the reign of Henry the Fourth (c), which is no more 
than the opinion of the Court, that if a man kill another by mil- 

f 


» (a) 3- Inf. 86. (e) Year Pook, 1. Hen. 4. pl. 18. 
(5) 2. Hale, 44 57. Yelv. 20 ;. 
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£-rtune he ſhall forfeit his goods, but ſhall have his pardon ex Taz Kine 


gratis: now this is rather an authority for the priſoner, than 
eainſt him. The other caſe was in the reign of Henry the 
Sth (a), where, by the opinion of FIx R Ux, Chief Fuftice, it is 


held, that if two play at ſword and buckler by the command of the 


king, and one is killed, it is not felony; but if the king had not 
commanded it, it is otherwiſe ; for though ſuch games are ſuffered, 
they are not lawful; which is as much as to ſay, that the kin 

may tolerate what is unlawful, and that is not to be ee 
The fame Chief Juſtice was of opinion, that if a man throw a 
fone over a houſe and kill another, it is not felony; which is 
denied by Brooke in abridging the caſe (5), ſo that it is but one 
Judge's opinion againſt another: beſides, FIN ux does not ſay 
it is merder, but only felony; neither does he mention whether 


that felony is without the benefit of clergy. And my Lord Cie (c) 1. Hawk. P. c. 


ag 
AT, 


himſelf gives ſome inſtances where death enſues an unlawful act, 31. 21. 


and yet it is not murder : as if two men fall out, and preſently 
fetch their ſwords and go into the field and fight a duel, and one 
is killed, it is not murder, - becauſe there was no malice prepen- 
ſd(d). Now it cannot be denied, but that it is an unlawful act 
to fight a duel (e), and yet he was of opinion, that this was not 
murder. Thoſe caſes of ſhooting at a deer and killing a man are 
not applicable to this fact; for the act of ſhooting was not only 
unlawful, but it was voluntary, and the immediate cauſe of death: 
ſo likewiſe was the throwing a ſtone ; for though no malice was 
intended to the perſon lain, yet it is plain that the ſlayer did not 
value who was killed. Therefore great care ought to be taken 
to diſtinguiſh rightly in ſuch caſes —_ the life of a man is con- 
cerned, For my Lord Coke's diſtinction is too narrow, in ſaying, 


that & it is murder if death enſue an unlawful act, becauſe the 


at muſt not be only unlawful, but voluntary. If a man ſhould 1. Hate's Pleas 
climb an apple-tree to ſteal the fruit, and fall down by misfortune of the Crown, 
upon the head of another under the tree, and kill him without 425: 477- 


hurting himſelf, this is not murder, and yet no man will deny 
but ſtealing the apples was an unlawful act, and death did enſue 
that act; but the fall which was the cauſe of it was involuntary, 
and therefore it is not murder. It is likewiſe to be conſi- 
dered, whether the act is done ſedato anims, or in paſſion; for if 
in paſſion, it is not material who was the aggreſſor : as for in- 
ſtance : If there be malice between A. and B. and they fight, and 
4. is killed, it is murder in B. though 4. gave the firſt blow; ſo 
if he had aſſaulted B. and then fled to a wall, and in his own 
G&fence had killed him: though it is queſtioned by my Lord 
Hale (), whether this is murder or not. But both theſe caſes 
Te put, where the malice was prepenſed, for it is that which is 
the material matter to make it murder, and not by whom the firſt 


0% Year Book, 11. Hen. 7. pk 23 . (0 1. Hawk. P. C. 


(#) Bro. Abr. © Corone, pl. 228. % Hale's Summary, 47. 1. Hale's 
P. C. 466. 8 


3 3- Inſt. 51. 
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Tus Kine ſtroke was given. The caſe in Croke (a) is much ſtronger thag 
this now at bar. Two boys were figh.ing in a field; one beat 
Erar- the other ſo that his noſe bled; the boy went home to his father, 
beiag a mile diſtant from the place where they fought, and com. 
plained to him; who immediately came into the field where th 
other boy was, and after ſome foul language ſtruck him with 3 
z. Hawk. Þ. C. cudgel, of which ſtroke he died; this was adjudged manſlaughter 
& gr-f.27- only, becauſe it was upon a ſudden occaſion ; the father was pro. 
voked by ſeeing his ſon's blood, and no precedent malice in him; 
and though it was at the diſtance of a mile, yet it was but cue 
continued paſſtbn, and the firſt heat of blood not cooled. This 
was a caſe which my Lord Hale (b) put for law; and yet it ws 
as unlawful for the father, upon ſuch a provocation, to correct that 
boy, as it was for the priſoner to beat his ſervant, The caſe of 
Rex v. Wormall (c) mentioned on the other fide, is not like this; 
becauſe he and his companions came with a malicious intent to 
rob the park, and either to maintain their purpoſe or kill the 
oppoſers. And as for Hollaway's Caſe (d), the act was fo bar- 
batous, that it could not be found otherwiſe than murder; for the 
boy who was killed gave the keeper no manner of provocation, 
but ſubmitted himſelf to his mercy, and he turned him over to the 
mercy of his horſe. 


SECOND PoINT. Malice cannot be implied in this caſe by 
killing the ſervant without any provocation, becauſe there wa 
undutiful and irreverent language given by him to his maſter, 

1. Hawk. F. C. It is true, this is not ſuch a provocation which will juſtify the 
29 5. maſter in cutting his ſervant on the head with a ſword, much leb 
for killing him; but ſtill it is a provocation, and the books 

[* 295 ] mention, that the law implies malice where a-man is killed 
without any provocation, which is not this caſe, for there was 2 

provocation (e). A butcher and others quarrelled, and in the 

- affray the butcher was hurt; one of the perſons in that former 

quarrel came by his ſhop three days afterwards, and made a wry 

mouth at him ; upon which he came out of his ſhop and cut him 

on the calf of his — th a ſword, whereof he inſtantly died (f). 

Now here being a former quarrel, which had continued three 

days, the Court, upon the whole matter, directed this to be found 

murder; but if there had been no -precedent quarrel, and the 

wound had been given upon a ſudden provocation, by making a 

wry mouth, without any intention of killing at that time, it hat 


been 
Foft. 301. CuntA. It was juſtifiable in the ſervant to uſe the ſnead of 
4 Black. Com. the ſcythe after a cut made on his head by his maſter. The provo- 
3 cation given to him was very ſlender, and may be eſteemed a 
{a} Cro Jac. 256. =; 
(4) Hale's Summary, 46. (e) Co. 67. 


(e) g F Cro. Ex. 694- 778. Noy, 17? 
nant 
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at all, becauſe, after the anſwer ſent by the ſervant, the pri- 
2 expoſtulated with him for ſome time. 


Sad adjournatur (a). 
00 Hot 7, Chief Fuſfice, was Clearly of 


that this was murder at the come 


mon law, the refuſing to ſend the Ley not - 


being a ſufficient provocation” to Exteny- 
xe the act to manſlaughter z ited the 
aſe of Rex v. Grey, Kely. 89. Ser alſo 
1 IA. Ray. 1493. Foſter, 291, . 
Hawk. P. C. ch, 31. 1 432. But he thought 
that it was not within the 1. Fac. 1. c . 
for the ſncad was clearly a weapon Grawn 
vithin the meaning of the ſtatutz. S. C. 


Skin. 666. But becauſe Rox zy, 


Juſtice, conceived that it was not clearly 


found by the verdict that the ſtroke with 
the ſword by the priſoner was given be. 
fore the thruſt with the ſacad by the de- 
ceaſed, $. C. Comb. 409. the matter 
was adjourned, S. C. Holt, 481. And 
afterwards both the inditments were 
quaſhed for defafts of form, and the 
prifoner diſcharged on bail. S. C. 13. 
Mod. 113. S. C. 3. Salk. 191. 


Tn Kine 
aganft 


Kzar, 


Swinſted agaiaſt Lydall, 
Trinity Term, 8. Will. 3. Roll 229. Cafe 138. 


Aren of treipels ane. fall 5 i was t for An 
detaining the plaintiff in cuſtody until he had paid eleven cation w-dalfs 


ſhillings for his deliverance, — ths 
| The defendant pleads the juriſdiction of the court of canſeience Prat l be 
in London; that they had power to make orders and — — 


dience to them; that an order was made by that court for the though it do nox 
plaintiff to pay ten ſhillings and four-pence, &c. which he not g © the wan 


Forming, the defendant took him by virtue of 4 precept of that fora. 
court ; 


jad paid that ſum. | c. 3. Salk. 
To this plea the plaintiff demurred, becauſe the juſtification 29% 
dd not go to the whole ſum of eleven Billings, but only to ten 1 
ſhillings and faur-pence. 265. 
To which it was anſwered, that the ſum was no part of the Cis. Zl. sey, 


treſpaſs, but only an aggravation of the 


ſoament was juſtified, which in this cafe is ſufficient, fo that the 
defendant could not be puniſhed for. falſe impriſonment, though 
be might for extortion; but that muſt be by another ation. * As 


for 


: In an action of aſſault and battery (a), and falſe im- 


priſonment, at Chariton, till he had paid twenty-eight pounds, 
the defendant pleaded not guilty as to all except the impriſonment ; 
and as to that, he juſtified by a proceſs out of the court of Hannaries, 


by virtue whereof he took the plaintiff, and 


paid the money; and upon demurrer to this plea, one exception 
was, that the defendant having pleaded nat guilty as to all except 
the impriſonment, he muſt of conſequence be guilty as to the 
taking the twenty-eight pounds, and then the juſtification of the 


(a) Eveley v. Stoley, 1. Roll. Rep. 264. 


T 3 


— the impriſonment, and detaining him till he 32 1. Salk. 


damages; that the impri- 2. Saund. 5. 


*[296] 


him till he 


imprifonment 
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$+msrxp impriſonment till he had paid the twenty-eight pounds, is 
munt in itſelf, ſo that he ought to have made a particular anſwer to 
LYPALL. the payment of the twenty-eight pounds; but the Court was of 
another opinion, becauſe, having anſwered the impriſonment, that 
ſhall be a good anſwer likewiſe to the payment of the money, for 
that takes in the whole ſubſtance of the action. So that this plea 
is good, though it do not come up to the whole ſum ; for if he had 

ſaid nothing to it, yet his plea had been good. = 


A juſtification AVOTHER EXCEPTION was, that the defendant did not ſet forth 
7 7 that he took the plaintiff to carry him to THE ComrTER, | 
5 
— 2 The er That it is ſufficient to ſay, that he took him 
1. 


that the party virtute præcepti. It is true, by law, the defendant ought to have 
was rakento Carried him to priſon, but he may keep him a reaſonable time in his 
e. cuſtody till he can find bail, and it is not falſe impriſonment, though 
he do not immediately carry the priſoner to gacl (a). 
Cro. Elz. 


T. Jones, — Cura. This is a ſpecial authority given by act of parliament 
2. Show. 87. to this court of conſcience to commit, &c. (b) but the officer is not 
139. to detain the perſon in cuſtody till the money is paid to him; for 
Len es neither he nor the ſheriff ſhould receive it, unleſs it is upon a fer 
Gilb. Execut. facias. | 


_ And afterwards, in Hilary Term, for this reaſon, JUDGMENT 


4 


was given for the plaintiff, 
(] But ſee the 2. Geo. 2. c. 22. (6) 3. N. 1. c. 15% 


12971 wy 
Caſe 137. * The King againf the 2 of Cheſter, Peirce, and 
OOK. vw | 


8.0. 2.Salk. 560. THIS was a writ of error to remove a record of quare impedit 
S. c. 3 Salk. 24- brought againſt the Biſhop of Cheſter, and Richard Peirce, 
40. and Richard Cook, for hindering the plaintiff to preſent to the 
5. C. * Mei: church of Bedall, ſetting forth, that Queen Elizabeth, on the 
8. & Show. p. twelfth of February, in the twelfth year of her reign, was ſeiſed 
C. 212. of the advowſon of Bedall in fee ut de uns grofſe, and, being fo 
S. C. Skin. 6571. fciſed, ſhe preſented thereunto one John Tymms, pROUT by the 
S. C. 1. I4. enrollment of ſuch preſentation in the court of chancery, aiid 
— there remaining, it does appear; that Tymms was inſtituted and 
2. And. 32. inducted; and that after the death of the queen the faid advowſon 
3. Lev. 377- deſcended to King James; that the church being void upon the 
Moer. 413- death of Tymms the king preſented Dr. Wilſon, and afterwards 
8 230. died ſeiſed, and the ſaid advowſon deſcended to KING CHARLES THE 
25 52 36. Finsr; that upon the death of Dr. Wilfon that king preſented 
4 Mod. zco. Dr. Wickham, who was inſtituted and inducted, an died ; that 
upon the death of Dr. Wickham one Jobn Peirce, the father of 

ichard Peirce the now defendant, preſented William Metcalfe 

by uſurpation, who was likewiſe inſtituted and inducted ; that 

upon the demiſe of that King the ſaid adyowſon Rn 
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CyARLES THE SECOND, who on the twenty- eighth of Auguſl, in 
the firſt year of his reign, preſented one Peter Samwaies upon the 
death of the faid Metcalfe ; that the faid advowſon afterwards de- 
ſcended to KixG James THE SECOND, upon whoſe abdication 
it came to KING W1LL1aM and QUEEN — that the church 
became void by the death of Samwaies, ſo that it belonged to 
them to preſent, who. were hindered by the defendants. 


Taz Bishor pleaded, that he claimed nothing but as ordinary; 
upon which there was judgment againft him in common form. 


The other defendant Richard Peirce pleads, that bene et verum 

that KING CHARLEs THE FiksT was ſeiſed of this advewſon, 
4 uno grojſſo ut de feeds, PROUT in the declaration, and that he pre- 
ſented Dr. Wick who was inſtituted, &c. but farther ſays, that 
the ſaid king, being fo ſeiſed, did by lettess patents dated the nine- 
teenth of July, in the fourteenth year of his reign, grant the ſame 
to William Feekftone, tunc ARMIGERO- Poſted MILITTS, and to his 
heirs; ® that John Peirce, by uſurpation, preſented the faid Metcalfe, 
and that Sir Miiliam Feet ſtene ed the faid advowſon to Peirce 


' and his heirs, who thereupon became ſeiſed in fee, and died fo 


ſeiſed; that the ſaid advowton defcended to the defendant Richard 
Peirce; that the church became void upon the death of Metralſe, 
and that afterwards Kix CHARLES THE SECOND preſented the 
ſaid Samwates by lapſe, ho died; fo that now it belonged to him 
the faid Richard Peirce to prefent, and traverſed that KING 
CHarLEs THE FIST died ſeiſed mods ef formt. 


The other defendant, Cual, pleads the like plea by way of en- 
cuſe (for he could not plead to the right of the advowfon) ; and 
that Richard Peirce preſented him. bay”; 


Tur ATTORNEY GENERAL demands eyer of the letters pa- 
tents of King CHaRLes THE Firgsy, which are entered in hc 
vrba, reciting that QUzzn EL1iZARETH granted to the Earl 
Warwick, and his heirs, the manor of Bedal!, and the advowſon 
thereunto appendant, HABENDUM, &c. in cepite by the fartieth 
part of a knight's fee, which rent deſcended to King Jams, 
who on the eighteenth of Auguſl, in the ſeventh vear of his reign, 
granted the ſame to Sir Chriffapher Hatton and bis heirs; and that 


Tur King 
g  - 


Tux R1swor 


_ oy Currin, 


Pezinct, ax 
Cook. 


= 4 


* 2987" 


tae advowſon did afterwards come to Sir Willem Feekflane and 


his heirs, to whom the king did ratify and confirm the fame. In 
which grant there is another recital and clauſe confirming all that 
was granted by QUzen ELtzABETH and King Aus; and 
that Sir William Feekftone, by virtue of that t, claimed the' 
faid advowſon; that upon a vacancy by the death of one Petty 
KixG James preſented Dr. Wilſon by lapſe; and after his death 
King CHARLES preſented Dr. Wekbo, againſt whom Sir 
William Feet/lone brought a gere imp edit ; that _ at ĩſſue, an 
agreement was made, that Dr. Wickham ſhould bold the living 


during his life. Then follow theſe words: «Know vB THERE=- 


4 FORE, that we ex ulterior gratia noftra concedimns WILL! 31.200 
T4 «EFBEKSTONZ, 


p 
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T Ka & FrexSTONE, militi, advocationem, donationem, et liber 
8 * * ecchfie de 9 uanda et L it ſhould b — 

© void, HABENDUM to him, his hei aſſigns, under 
| e079?» Porrcothe now defendant claimed, 20 Mm _ 


co. This being the caſe upon the letters pathnts and the 
there was a demurrer to this plea, and jupGMenT given in 
the common pleas that the grant made by KING CHarLEs 182 
FitsT was a void grant, becauſe it was of this advowſon as @þ · 
pendant to the manor of Bedall, when it was an advowſon in groſs; 
and if fo, the defendants have not well induced the traverſe; 


*[ 259] ®IT was No.] ARGUED for the defendants, that the letters 
patents were good; for admitting that this advowſon was granted 
by THE QUEEN to the Earl of Warwick as to the ma- 
nor, when it was in groſs, it does not therefore follow that King 
CHARLES, reciting that void grant in his letters patents, can give 

P 321. no title to Sir William Feetſtone; for every miſtake or miſappre- 
henſion in letters patents will not make them void: as for i 
if the king ſhould be miſtaken in the law when he is truly in- 
formed of the fact, that will not make his grant void, But it does 
not appear that THE QUEEN was miſtaken in her grant, for ſhe 
was not only ſeiſed of this advowſon, but of the manor of Bedel! 
by the death of one Simon Digby ; then ſhe granted it as an ad- 
vowſon pendant, and King CHARLES THE FlirgT granted it 
as ſuch. Therefore it muſt be a very immaterial allegation at 
this tim : to ſay that it was in groſs, eſpecially ſince it tends to 
vitiate two royal grants, one of them being made above one hun- 
dred and twenty years ſince: fo that though THE QuEeev might 
be miſtaken then, yet that miſtake ſhall not turn to the prejudice 
of the defendant's title now, becauſe of the length of time; for 
they cannot take iſſue upon it, whether appendant or not, or tra- 
verſe that it was an advowſon in groſs, Neither does THE Ar- 
TORNEY GENERAL rely upon this wholly as his title, but he 
on and lays a ſeiſin in — JAuks and King CHARLES; 
— have begun it in either of thoſe kings, which would 
have been geod to reyeſt the advowſan in the crown; and there 
was no neceſſity to reſort to the ſeiſin of the queen, for it is not 
material whether ſhe was ſeiſed of this advowſon in groſs or not, 
or whether ſhe was ſeiſed at all, becauſe the defendant could not 
take iſſue upon it, or traverſe it: fo that it being not material to 
their title, and they having no way to come at it in pleading, this 
Court will not take notice of it; or if it do, the Judges will 
expect a very clear evidence that it was an advowſon in groſs in 
4 the queen, before they will avoid thoſe letters patents by a ſug- 
geſtion that it was not. It is plain, that the queen granted the 
advowſon to the Earl of Warwick, and whether appendant or not, 
is but ſurpluſage, and need not be ſet forth: as where the de- 
prandant brought A FORMEDON in deſcender (a) upon the grant 


(4) Year Book, 5 Hen. 4. pl 39+ 1 Hen. 4. pL 31 


o 
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of 2 reverſion to two by fine, the remainder to his anceſtor who Tus Kine 
was ſeiſed, &c. the tenant would have taken advantage that there 42 

was no ſuch fine, but the Court would not admit it, becauſe the „ C 
mentioning a fine was but ſurpluſage ; for A FoRMEDON in de- pan ano 
cinder may be maintained without deed or fine. * So where the Cx. 
deferidant pleaded to an information of iatruſion (a), that, before cams in Law 
that time, ANNE Counteſs of Farwick was ſeiſed in fee, and that and Eq ty, 368. 
ſhe, in the third year of Henry the Seventh, levied a fine to him, 367. 

and the heirs males of his body, the reverſion to the Counteſs and # [ o 
her heirs, after whoſe death it deſcended to EDw ARD Earl War. & 3 

wick, her couſin and heir, who, in the nineteenth year of Henry the. 
Seventh, was attainted of treaſon by act of parliament; by which 

ſtatute it was enacted, © that he ſhould forfeit all his lands ;”” ſo 

that Henry the Seventh was ſeiſed of the reverſion in fee; after 

whoſe death, both the eſtate - tail and reverfion-in fee deſcended to 

Henry the Eighth ; that on the fifth of 7uly, in the twenty - third 

year of his reign, it was. found by office, that the Counteſs levied 

a fine; that ſhe died ſeiſed of the reverſion; that it deſcended to 

the Earl of Farwick; that he was attainted of treaſon in the nine- 

tcenth year of Henry the Seventh, by force of hich attainder 

Kin, Henry the Seventh ſciſed in fee, and died ſeiſedʒ after 

whoſe death it deſcended td Henry the Eighth, who granted ĩt to one 

Wal; and an exception was taken to this pleading, becauſe it did 

not xr when the Earl of Warwick died; for though it is 

faid in the act of te Boy 00 he ſhall forfeit, yet thoſe words 


veſt nothing in the at common law until death or office 
found ; fo there d be no ſeiſin in Henry the Seventh as 
aledged ; and if ſo, it coq not deſcend to Henry the Eighth ; 
therefore that allegation wrong, it made the grant to Val 
void; hut the Court was of another opinion, that the plea was 

in ſubſtance, for they would not take notice of the ſeiſin of 

the Seventh, and the deſcent from him to Henry the Eighth, 

for that was altogether immaterial, becauſe Henry the Eighth was 
entitled by virtue of the office found, and therefore his grant to 
IWValſh was good. So here the Court will not take notice whether 
THE QUEEN was ſeiſed of this advowſon either as appendant or 
in groſs ; for when KING Aus and KING CHARLES had pre- 
ſented to the church, and their prefentees were inſtituted and in- 
ducted, and enjoyed the fame under ſuch preſentations, it is not 
material whether the queen was ſeifed or not. Neither can it be 
objected, 'that the defendant in pleading has alledged this ad- 
vowſon to be in groſs. It is true, he ſays, that bene et verum g 
that Ki CHARLEs was ſeiſed thereof in fee ut de uno grofſo, 
but that cannot be any conceſſion that it was ſo in THE QUEEN, 8. Co. 55. 
And after all, admitting that'the king was miſtaken in the law, Rn <4 
jet if he was truly informed of the fact, ſuch a bare miſtake ſhall n 
net avoid his grant. & Here the letters patents of THE QUEEN are | 201 ] 
truly recited, of which he was well appriſed ; then there happens 


J. Co. 41, Moor, 413. 2. Roll. Rep, 114. 2. And. 354. 1. Jones, 79. 


ta 
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Tan Kine to be a falſe ſu ion of the patentee, and the King ratified 
. confirmed it, Slit not grant all that was in thoſe —— = 
er Cxrsrzz, Now if he apprehended that the advowſon paſſed by this g 
Famex, avs it is his own collection, and not what was falſely ſuggeſted by Sir 
Cor JWilliam Feekftone. So is my Lord Chandois's Caſe (a), to whom 
Henry the Seventh granted a manor in tail ; and the fame king, by 
other letters patents reciting the former grant, and that in confi. 
deration of the furrender thereof to be cancelled, he was and 
is ſeiſed in fee, did grant the faid manor to huſband and wife, and 
to the heirs of the huſband, &c. Now though by the ſurrender 
of the firſt letters patents the eſtate-tail was not determined, and 
ſo the king not ſeiſed of the manor in fee as he recited he was in 
the ſecond grant, for he had only a reverſion in fee e upon 
the determination of the eſtate- tail; yet that clauſe, viz, 4 
virtue whereof we are ſeiſed in fee,” was but what the king 
lected to be the conſequence of the furrender ; fo that being truly 
informed by the party both of the intail and the furrender, the 
miſtake which he made in the law being no part of the conſidera- 
tion ſhall not avoid his grant. But admitting, in the preſent caſe, 
that Ts Shur nog was miſtaken in —& — and fo it became 
void, yet KixG CrarLEs having recited the fame by other letters 
patents, and having granted this advowſon to Sir William Feekflone 
and his heirs, non ob/tante ali pus defectu vel aliquibus defectibus in 
_ THE Queen's grant, he has a good title by ſuch grant, for other- 
wiſe theſe words hgnify nothing ; but the natural ſenſe and mean- 
ing of them is, that if the grant of the queen was not good, yet 
this ſhall be a good grant to the patentee.””” Therefore it is a good 
rule taken in the Earl of Cumberland's Caſe (5), that if the king's 
may be taken to two intents, ont of which may be good and 
the other not, it ſhall be conſtrued to fuch an intent that the grant 
Comb, 30b. may take effect (c): as if he grant totum ilked manerium ſuum, 
. fue totam illam rectoriam ſivr advocutianem, &c. ; now if he had 
a manor and no rectory, or an advowſon and no rectory, or a manor 
or a rectory impropriate, yet that which he had ſhall paſs, becauſe 
it was the effect of the grant. So here, whether the advowſon 
was appendant or in grofs, it is not material, for nothing ſhall paſs 
[ 302 } but what the king had. _ at 
In gare imfedic, * Aﬀterwards in Hilary Term THE CourT judgment, 
it t.cle be made vi. Two Judges were 8 in the 
by ata of lee. common pleas, not upon the matter in law, but for the variance 
ters patent grant:d to A. © then xxqQuInE, and afterwards xx16nT,” and upon yer, it appears that 
the grant was made «to A. xxIGuT,” the variance is fatal; for it cannot be intended that A. in the 
pleadings, and A in the lætters patent, are the ſame perſon; 4 light being a name of dignity, and 
6 efguire” a name of worſhip.—S. C. Carth. 440. S. C. 2. Salk. 560. Reg. 287. Cro. Car. 205 
Comb. 6c. 188. Latch. 261. 8. Mod. 84. 1. Salk. 7. 30. . Show. 394. 3. Bac. Abr. 623,624 


4 Bac. Abr. 211. | . 
(e) 6. Co. 55. Hob. 224. 2. Roll Rep. (c) Dav. 45. 7. Co. 6. 4 Bar. 
277. 360. Lane. 3. 7. 9. 76. 114, _ Abr. 213. 0 
(5) 8. Co. 167. Lane, 39. 


between 
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between the pleading and the letters patents; for the defendant has Taz Kina 
ſet forth a grant made to Willam Fekflone, tune ARMIGERO, againſt 

4a MIL1T1, and ** ojey of the letters patents it is to Miiliam — Bronop, 
Fo fone MILITI. Now he could not be a nig and e/quire at — 1 
the lame time. Nxight“ is a word of digni 


ty and part of his Coox. 
name, but * eſguire”* is not; and fo are all the d authorities (a), 
A B1$HOP entered into a bond; the obligee was then an eſguire, 
but was afterwards made a #n:ght, and died; an action of debt was 
brought againſt the biſhop by the plaintiff, as executor of ſuch a 
one © eſqurreg” which was according to the bond; but RickHII, 
Chief Fuſtice of the common pleas, gave judgment, that the writ 
ſhould abate, becauſe he was not named #nzght (b), So where 
the heir apparent of the Earl of Shrewſbury brought an action by 
the name of Jobn Talbot knight, and pending the ſuit his father 
died, the queftion was, Whether the writ ſhould abate becauſe 
the plaintiff was then an earl; PrisoTT, Chief Juftice of the 
common pleas, held that it ſhould not ; but it was for this reaſon, 
becauſe his dignity deſcended to him by the act of God (c); but 
if it had come to him by the act of the king, it bad been other- 
wiſe, It is likewiſe fo where there is an addition of night when 
the perſon is not knighted, as where it is omitted when he is reall 
{o (4); for in both caſes it is void govt s or grants, thou 
not in a conveyance (e): and the reaſon is, becauſe night bein 
made part of the name of the grantee, when in truth he was not ſo, 
he cannot be intended to be the ſame perſon mentioned in the 
t. As to the Lord Ever's Caſe(f), who had a grant made to 
— by the name of RALI Ever Inigbt, Lord Eurg, when 
he was not at that time à #night; it is true, it was held good, 
becauſe ſatis conftat de perſond by the addition of Lord Eure, for 
there is but one lord of that name in England, and therefore the 
addition of night, though falſe, ſhall not vitiate the true deſerip- 
tion of the perſon. So if a grant ſhould be made to JoHN biſhop 
of Winton, when his name was Peter, the grant is good; for 
there is but one bi/bop of Winton, and therefore he is ſufficiently. 
deſcribed by that addition (g). 


But Hor r, Chief Juſtice, and RoreBr, Juſtice of the king's 
bench, were of opinion, that this was a good grant in law; for 

they did not ſpeak to the variance between the pleadings and the 
grant —They held, that it was not material to alledge the exact 
time when THE QUEEN was ſeiſed of this adyowſon in groſs ;- it 
is ſufficient to alledge a ſeiſin generally; and tnerefore an admiſſion 
of that which is immaterial will not help. As in debt upon bond, 
conditioned, that if the plaintiff did not depart out of the de- - 


le) 2. Inſt. 594. Bro. Abr. © Addi- (4) But fee Lach. 161. Hutt. 41. 
tion,” pl. 58. Lit. Rep. 181. Jones, 215. 
. (4) Year Book, 7. Hen. 4. pl. 7. 14. (e) Long Quinto, 106. b. 8. EA. 4. . 
** 6. pl. 15. Bro. Abr. 4 Noſme,” pl 23. Bro. Abr. “ Grants,” pl. 30. 


33- 2. Roll. Abr. 198. 
0 Year Book, 22, Hen, 6. pl, ag. Fro. (/) Cro. Jac. 240, 
Abr. « Noſme,” pl. 63, | (s) | 

2 LY | fen lant's 
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W fendant's ſervice without his leave, &c. then if he paid the plaintiſf 
urn Bizzoy one hundred pounds within twenty-eight da _-_u demand, the 
%s 4] t 


Cure rz, bond ſhall be void ; and the defendant pl 


the plaintiff, 


Pzracz, aw» on the fourth day of May, in the thirtieth of Elizabeth, 


Cook. 


out of his ſervice ud without his leave ; and the plaintiff replied, 

that on the ſixth day of September, in the ſame year, ſhe 

with leave; and that afterwards, on the fourth of Oclaber, ſhe de- 

manded the hundred pounds, which the defendant refuſed to pay, 

ABSQUE HOC that ſhe departed on the fourth of May without 

leave ; and it happened that the demand was laid to be the fourth - 
day of October, and the writ was feſted on the eighteenth Ofober, 

ſo that there was not twenty-cight days between the demand and 

the action brought; yet the diff had judgment (a), though 

upon his own ſhewing he brought the action fourteen days too 

foon ; for the iſſue was upon the departure, and the demand in 

the replication was altogether immaterial, and therefore ſhall be 

rejected as ſurpluſage (5), Every thing in a grünt ſhall be in, 

tended to be good, if the contrary do not appear. As in debt 

upon the ſtatute 2. Edu. G. for not ſetting out tithes, the plaintiff 


declared (c), that the defendants were occupiers of one hundred 


and twenty-eight acres of meadow in Kadley, and he derived a 
title under letters patents of Qytzn ELIZABETH to himſelf for 
life, out of which, &c.; the 2 craved ojer, &c.z and it 
red that THE Queen demiſed the tithes of certain lands in 
remere and Barton Bremere, in the pariſh of Rad{ey, but did not 
mention hundred and twenty-eight acres, &c. yet, upon de. 
murrer, nt was given for the plaintiff, though it did not 
appear that the tithes of one hundred and — 2 acres were 
222 him by thoſe letters 2 neither was it averred 
thoſe acres were any ef the lands mentioned. in the letters 
patents, the plaintiff had alledged that THz Queen 
granted to him prædidtas decimas, which was a * ſufficient averment 
that thoſe tithes paſſed by that grant; and if it had been otherwiſe, 
the defendant ought to have pleaded quod non conceſſit. 


Then as to the other matter, this advowſon might be 

when the Earl of Warwick had it, and it might afterwards be in 
groſs. It was certainly once appendant to the manor ; and this 
appears in my Lord Cole Entries (d); for there we. find that 
one Digby was tenant in tail of this manor, who committed trea- 
ſon, — the church being void, THE QUEEN preſented, then the 
adyowſon muſt be in groſs ; the tenant ” * was 1 * at- 
tain then it became ndant agai on o attain- 

2 41 4 * advowſon from the 


CHARLES THE FiRsT; for it 1 in expreſs, and 
large words, without any manner reſtriction. And there are 
{«) 2. Leon. | (c) Cro. Jac. 679. 
{6) Hob, (4) Co. Ent. 477. 
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ſtronger caſes than this, where the king's intention appearing to Taz Kina 
an intereſt, though there happen a fault in the —_ = it a 
Fel paſs accordingly. To inſtance in ſome, viz. as where Ed- Why) 
ward the Second (a) by letters patents granted the caſtle and manor Pre, a 
of Skipton in Craven to Robert de Clifford in tail, and Henry the Coor. 
Sixth granted reverſionem pred. caftri et manerii to Tous 
Lord CLIFFORD, necnon caſtrum et manerium pred. ; now if the 
eſtate-tail was good, then he had granted the reverſion only; if 
not, then by the words © necnon caſtrum et manerium pred.” he 
ted the poſſeſſion. So a grant of a manor, though it be not 
really ſo, but only in reputation, is a good grant (5), and the 
manor will paſs. There are veg caſes in THE Books 
where the king's ts have been adjudged good, and many fa- 
yourable — have been 4 by the Judges to ſupport 
them; as where the ſurrender of lands in Suſſex was made the 
conſideration of the queen's grant, when in truth the lands were 
in Eſſex, and ſo the county miſtaken, yet the grant was held 
good (c), becauſe a miſprifion in the recital of a thing ſhall not 
make the grant void. * So likewiſe where Edward the Sixth (d) * [ 305 1 
granted tgtam illam rectoriam de DALE ac omnes decimas, &c. que 
« 11:idem omnia et ſingula præmiſſa are of the true yearly value of 
u thirty-twopounds,” and at the time of this grant there was a farm 
in the pariſh of Dale, in leaſe under a yearly rent; now the words 
« (ue quidem omnia, &c.” refer only to tithes of that yearly value, 
and it may be the king intended to paſs no more; yet having 
granted totam illam reforiam generally, it was adjudged that the 
tithes of that farm ſhould though it made it more than thirty- 
a a 


two pounds à year true way had been to have taken 
iſue upon the traverſe (e). 
(a) 8. Co. 166. variance [Vide ante, 302.) was fo great 
(5) 6. Co. 64. an obſtacle that they could not come at 
(c) 1. Roll. Rep. 23. the merits of the cauſe, and that for this 
(d) 2. Roll, Rep. 118. defect Tux IEA was ill, S. C. Id. 


(e) The judgment of the Common Ray. 305. But a writ of error was brougut 
Pleas was affirmed by Hor r, Chief Fuſ- in parliament, and this judgment was 
tice, and by Tux Ton and Eva x, Fuftics, reverſed. S. C. Shower, Caſcs in Pal. 
S. C. 2. Salk. 56 1. S. C. Skin. 664. the 224. S. C. 12. Mod. 187. 


auce Judges being of opinion that the 


Gatehouſe againſt Row. Caſe 138. 


WIIr OF ERROR on a judgment in the Common Pleas, D darstion * 


in an action on the caſe upon an indebitatus aſſumtſit and on three ſeveral 
quantum meruit, brought by Gatehouſe for meat, drink, &c. which promiſes, the 
the defendant had when he ſtood for burgeſs for Stockbridge. | _— 2 mw 
The declaration ftated three ſeveral promiſes, the laſt of which aforeſaid defen- 
was thus, “ cumgue etiam pred. (the defendant) in conſideratione — 10 _ 
_ © that the plaintiff at his requeſt had found and provided for him — 
ded goods, &c. ſuper ſe aſſumpſit is good aſter verdit.—S. C. 2. Salk. 663. S. C. Comb. 404. 8. C. 
Carth 379. S. C. 1. Ld. Ray. 145. Cro. Eliz. 79. 147. 660. Cro. Jac. 504. 1. Sid. 309g 
$+ Lev. 55. 3. Saund. 6, 6. Mod. 227. 260. 7. Mod. 143. Lutw. 234. 2. Ld. Ray. 2517. 


meat, 


Garznover 
Row. 


13561 


ber, which was ther 


Carth. 6. $6. 

304 

Comb. 149.274 
426. 

2. Vent. 122. 


3- Lev, 336. 
Stiles, 295. 


| hundred pounds. Upon nn aſſumpſit p 
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& meat, drink, &c. 7 aſſumpfit,” and does not ſay that 
defendant ſi 3 e N 
Winton, and a verdict for the plaintiff Gatehouſe, andentire damages 
ven. . 
It was now moved in arreſt of judgment, that the laſt was a void 
en 0 ne bp Sobre x that the defendant had promiſed: 
that poſſibly a might make the promiſe, and then the 
defendant is not by it. It cannot be taken by intendment 
to be the defendant, becauſe it is the very gift of the action, and 
fince the jury have found that © Row ſuper ſe aſſumpſit mods et for- 
4nd,“ and have aſſeſſed entire damages occaſione 3 and 
every promiſe being a diſtinct declaration, and one of i 
laid, it is therefore naught. As for inſtance, in ffi 
the plaintiff declared (a), that in conſideration he would 
the defendant's daughter, ſuper ſe aſſi to 3a plaintiff one 
plaintiff had a 
verdict; but the judgment was arreſted, becauſe it was not alledged 
that the defendant ſuper ſe aſſimpſit, which is this very caſe in 
3 * This might have been good in an indebitatus afſumpſit (b), 
ſe where there is a debt, the law fixes a promiſe upon the 
debtor to pay it. * 8 
To which it was anſwered, that if the conſideration be voi 
then the jury have not given damages for it, for they cannot $4, 
verdict either for no promiſe, or àa bad promite. As to that caſe in 
Croke before - mentioned, there were three perſons named in that 
2 — —— foll nab, . 
the per ſe a immedi owing might relate to 
eh — of that para but here there are 
but two perſons named, fo that when the plaintiff declares againſt 
the defendant, it muſt of neceffity be intended, that the defendant 
aſſumpſit, and nobody elſe, becauſe the conſideration ariſes from him, 
and thoſe words cumgue etiam in the third promiſe couple that 
ſentence to the firſt. If it had been, that the plaintiff aſſump/it to 
y himſelf, it had been after a verdict (c). So if there are 
eral conliderations all in one declaration, and one of them 
is ſufficient, though the other are wrong, both as to matter and 
form, yet the declaration will be good (4). So where an aſſumpſit 
was brought againſt an executor upon the promiſe of the teſtator, 
and the defendant pleaded, that he himſelf made no ſuch promiſe; 
after a verdict it ſhall be intended to to the promiſe of the 


teſtator (e). 
| in Hilary Term the plaintiff had judgment, it 
being after a verdict. ; : 
(a) Cro. Erz. 913. S. C. Noy. 50. (%) Cro, Elz. $48. 


(5) 1. Salk, 23. 28. (*) 1. Sid. 292, Latch. 325. 
(e) 1. Sid. 306. 2. Vent. 141. 


Waſopp 
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Warſopp againſt Abell. Cut 139. 
Trinity Term, 8. Will. 3. Roll gg. 


N treſpaſs and ejectment for a copyhold, upon the demiſe of The admittance 
1575 Spencer, E found a ſpecial — . 0 2 for 
ie a — 
The ſubſtance whereof was, That John Spencer purchaſed this bold eſtate s the 
copyhold, and on the -third of October, in the year 1652, *mittance of 
took a ſurrender thereof to the uſe of himlelf for life, then to Alice dle in an- 
his wife for life, and to the ſurvivor of them, and after their de- . 5 _. 
ceaſe, then to the uſe of the laſt will of the ſaid Jahn Spencer, and 2. prownt. 301 
for default of ſuch will, to his own right heirs; that he was Cro. Jac. 31. 
admitted, &c.; that he made a will, and deviſed all his whole eſtate, 4- Co. 22. 
both real and to Alice his wife, after his * deczaſe, the Co. Eliz. 662. 
remainder to be divided between his relations on both ſides, ac- flu. 206. 
ing to the diſcretion of his executors, and died; that 1. Mod. 102. 
the executors entered with an intent to divide the eſtate, 120. 
purſuant to their will; but that they were not admitted to this 4 ] 
ebe. L307 
e ee in them 
defore admittance, and what paſſed by this will ? 
And Ir WAS HELD, that the admittance of tenant for life upon 
a furrender, is an admittance of thoſe in remainder. 


Bennet againſt Talbot. Caſe 140. 


TRESPASS. The plaintiff declared de placits quare vi et It is aftionable 

armis clauſum ipfius (the plaintiff) fregit et intravit ; et ber- at common law 
bam pedibus ambulands conculcavit ; et cum averiis bobus et vaccis 1 wy _ 
did eat his graſs ; necnon that the defendant being an inferior and therefore = 
tradeſman, v:z. a clothier, adtunc et ibidem, in clauſo pred. declaration in 


venatus fuit, et alia enormia ei intulit; contra pacem, et contra formam "treſpaſs, oontain- 


fatuti, &c. There was a general verdict for the plaintiff at the b dns genen 
aſbzes at Saliſbury. bee ra: 


It was moved in arreſt of judgment, becauſe part of the action % +, 24 5- 
vas for a treſpaſs at common — and part upon the flatute; and — 
having concluded contra formam ftatuti, that goes to the whole. defendant, « clo- 

The ſtatute 13. Rich. 2, c. 13. enacts, © that no layman who "<p poem 
© has not lands of the yearly value of forty ſhillings, nor cle k for hurting in the 
„ who has not ten pounds a year revenue, ſhall have or keep a Sound of yy 

” Plaintiff, I 

greyhound.” - | | good, although 

The ſtatute 22. and 23. Cr. 2. c. 25. provides, © That perſons i conclude c- 
© not having lands, or ſome other eſtate of inheritance in their own 5 7 1 
plaintiff is intitled to full ci, although the damages are under forty ſhillogs ; for the 4. and 5. Nl. & 
Mary, c. 23. f. 10. is a repeal of the 22. and 23. Car. 2. C. 25. as to cefts.—S. C. Comy. 26. 8. C. 1. 
Ld. Ray. 149. 8. C. 1. Saik. 212. S. C. Comb. 420. S. C. Carth. 382. S. C. 12, Mod. 121. S. C. 
Holt, 661. Vent. 103. 8. Mod. 238. 2. Bl Rep. goo. 4. Bac. Abr. 96. Sayer's Cotts, 54. Hul- 


beck on Coſts, gr. a. Wil. 70. 
« or 
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& or wives ri e of one hundred pounds a years or of one hitj 
« dred and pounds a year for lifes or for nr 
& ſhall not keep guns, &c.” 

And by the ſtatute 22. and 23. 3. Cor 2-6 44 it wat eh, 
« That if the jury find the ea rg 
& of treſpaſs, . and if mote 


coſts are awarded, the judgment ſhall be void.“ 


By the ſtatute 4. and 5. Will. e. 23. it is enactedz & That ay 
* and r 


vation 3 execution” (a 


tiere is this clauſe, reat miſchiefs 3 
© inferior tradeſmen, — — = 
lecting their trades and employments, who follow hunting, . 


*[ 308] — — to the ruin of themſelves, * and 


Allen 43. 


their neighbours ;** for remedy whereof E Ir — 

Achat if e 
« fiſh, or $2 e y wich the maſter of ſuch 
< tice duly qualified by law ) fuch or perſons ſhall be fubje& 

« to the penalties by this act, and ene 

„ perſon's 

plaintiff ſhall not only recover his 

— hen Fl aid, bur his full cots of ful Ke 


Now this clauſe is a of the ſtatute 22. and 23.Car.2. c. 23 


which gives no more coſts than damages. As to the matter of 


coſts, it was ſaid, that this ws an independent Clue: The plaintiff 
ſhoald have declared that he h being an inferior trad. 
man (b), which had been ſufficient to entitle him to coſts upon a 

law; and the beſt way had been to omit contra forman 


flatuti. As for inſtance: one was indicted for ſtabbing (ch 


1. Hale's P. C. and two others for being preſent, and abetting, and concluded 


437. 468. 
4 C. 43. 


2. Hawk. P. C. 


30. C7. 


2 


a formam ftatuti ; re all Gol » when it is plain 
Sade ne beſo who ge the bete Fee indictment was 

held good, becauſe the might hare dern found gilt at comme 
law upon the fame inkiAment , for the ſtatute not alter the 
— pn. 
eee SUPP eee contra formam flatuti. 


) See 5. Ann. c. 14. 9. Ann. c. 25. (c) Allen, 43. 
3- Gco. 1. c. 11. Gen See 1. Tem 
0 3. M Com 315. 2. WII. 70 Rep. 334 

Bracey 
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Bracey againſt Harris. Caſe 141. 

PRACEY was ſummoned before ComMiss10nNERs oF BANK- Commiſoners 

RUPTS, to give an account of the bankrupt's eſtate. - ee ge 
The queſtions demanded of him were, perſonexamined 

Fust, To give an account of all 2 which he knew con- prog 
cerning the ſaid eſtate. % knows of all 
SECONDLY, * When and in what he aided and abetted e ud 
„ e cee 
se and Thx oncouy was to ff, Biel: & des he rg . 
would be liable to the penalty of double E bk 5 


which were concealed (a): he was willing to anfwer what he g, for ir 
could at preſent, or to any U tends to criminate 


foners Mould alk. But his to anſwer thoſe two ln; 88 
queſtions, he was commi 2 1 


Having brought a habeas corpus, it appeared, upon the return, walt War 
that the warrant of commitment concluded, that Bracey ſhould be _ CAL 
committed & until he conform to the authority of the commiſſuners.” 4, it is bad, 
_ T8 OY NIN to be a void commitment, becauſe they charged; for 
8 I. Fac. I. c. 15 13 
dy goes refuſe to be ſworn, and to anſwer ſuch ſtatute ought to 
Bhs Boy. + ſhall be miniſtered to him that then the commiſ- 8 
rs, or the greater number them, may commit the perſon * 
N there to remain without bail, &c. until he l. „ 
« ſubmit to the commiſſioners to be examined,” and not «till he con- SC. Comb. 390. 
« form to the authority of the commiſſioners:“ and therefore it S. C. Sen 4 
was moved, that he might be diſcharged. 5 —.— — 


Holt, 94. 
. age ͤ— Vide poſt 368. 
ſtatute does not give the commiſſioners power ſuch queſ- 22 331. 
tions, even of the bankrupt himſelf; e 3 
the warrant is well enough, for the words of the a& are, © that a 8 $80. 
the commiſſioners ma n 1005. 


which is a conſequence that he conform to their authority. I 


Bur THz Cern ſeemed to inlin, that the party nee not pay Co Ban. Lawsy 
2 univerſal obedience to the commiſſioners, ſo as to anſwer AB 1 lte Abr.q84. 


——— — to anſwer what he knows concerning Hawk. F & 

any par part of the — — N 
— bonKal(S) But for that rage vhs run of 1. Term Rep. 
the warrant of commitment, Bratey was diſcharged. 3833. 


( By the ſtatute 13. Eli. c. 7. But Rep. 919. Preſcott's Caſe, 2. Burr. 
ſee 5, Gee..2. ©. 30. : N ud Fe s Caſe, Cook's N. L. 


(b) See Miller's Caſe, 3. Wil. 427. 480. Caſes in Crown Law, 268. 
2. Bl. Rep. 881. Langhorn's Caſe, 2. | 
Var. V. U i Jones 
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Caſe 142. Jones aan Bodiner. 
Eaſter Term, 8. Will. 390 Roll 382. 


An attorney of N action of treſpaſs was brought in this court for taking the 
— 996 - — — A plaintiff's ſheep. 

the N Sab, The defendant plcaded his privilege, as AN ATTORNEY of the 
may, notwith- court of Common Pleas. 

ſtanding the ſup | 

Pon — The plaintiff replied, uod per aliqua preallegat. Curia bic 
— © Cognitione placiti pred. repelli non debet, quia dicit quod pred, 
plead his pe- WW ILLIELMUS BODINER, tempore exhibitionis bills igſius (the 
lege in abare- plaintiff) ſeit 25 die Maii anno regni dom. Mill i tertii nunc regis 
ment, provided Augliæ, &c. oftavs, fuit in cuſtedia Mar. Mareſc. dom. regis coram 
he has not ca- ige rege exiflen. ſciPt apud TVeftm. pred. in com. pred. ad ſettan 
mitred the juriſ- *-. 8 ' > #6 . 

diQion. - cujuſdam CATHERINE ADERN vid. in quodam placito tranſgr. 
8 et adtunc et ibidem r Curtain pred. idem WILLIELMUS tradit. 
S CSE uit in ballium in placito pred. ad ſectam dictæ CATHERINE provt 
173). patet per recordum inde in curia dicti domini regis coram ipſe rege 
S.C. 1. Ld. unc hic abu Heim. pred. remanen. Super guo pred. (the plain- 
Ray. 135. tiff) poftea feiÞt cadem 25 die Maii anno octave ſupradicto (placits 
* 0 i. pred. prefat. CATHERINE minime determinat. exiften.) ſecundun 
8 = conf. hic a tempore cujus contrarii memoria hominum uſitat. et 
Ca. 126. 363. bet. billam ſuam verſus pred. WILLIELMUM in curia hig exhi- 
Stra. 191. $37. buit prout ei bene licuit : et hoc ten, verificare ; unde 
* B 


Judicium, et quad pred. WILLIELMUS ad billam ſuam pred. re- 


33 pondeat, 6c. B. SHOWER. 


2 Demurrer, and joinder in demurrer. fn 

Ir was 1NS1STED for the defendant that he being in the cul- 
tody of the marſhal, not hinder him from pleading his privi- 
- lege of an of the common pleas; and to prove it, a caſe 
was Cited aut the Year-Book (a), _ was an action of 
treſpaſs brought in the king's bench, ſuppoſing it to be done in 2 
franchiſe. ; and the . that franchiſe demanding cognizance 
(which is the ſame thing as privilege) it was oppoſed, becaule it 
was not Claimed whilſt the proceſs was continued; but the Court 

was of opinion, that it might be demanded at any time. | 
27. H. b. 6.3 T Cover. Itis by compulſion of law that the defendant was 
2. Rell Abr. in cuſtodyof the marſhal, and therefore he ſhall have his privilege (6) 
27 of attorney of the common pleas; but if he had admitted the 
'-  Juriſdition of the court of king's bench, it had been otherwile. 


(6) 22. Afize, pl. 33. 8. Roll. Abr. 275. 
( Year Book 27. Hor. 6. pl. 6. 4. FR 


Norris 
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Norris againſt Mawditt. Caſe 143. 
| Michaelmai Teri, 8. Will. 3. Roll 169. | 


WRIT OF ERROR on a judgment in the common Se. Whether in 
in an action of debt brought upon the ſtatute 23. Hen. 6, 2 declaration on 
c. 15. for a falſe return of a burgels to ſerve in parliament for the we 23. Hen. 6. 
borough of Liverpool: the action was, ad reſpondendum tam dom. <5 r le 
regi quam (to the plaintiff) gui ſequitur, &c. eleQion - of a 
21s to pare 

The ſtatute enacꝭs, © That if any ma e 
« than the perſon choſen by the burgeſſes of the borough where <Mary to aver 
« ſuch election ſhall be made, that he ſhall forfeit to the king forty gabe perſon 
N re ——— — 
« ſuch mayor, &c. his executors and adminiſtrators, to any perſon ſcriptions of per- 
« choſen and not returned, or to any other perſon who, in default ſons who ae 
« of ſuch burgeſs ſo choſen, will ſue for the ſame.” —— a 


The plaintiff declared, that the town of Liverpool was an ancient 8. C. Comb. 430. 
borough, out — —— — were to be choſen to ſerve 1 * 145» 
in parhament es there, who have a right to vote; 14% Kc. 
2h api the death. of the — — — 
the Lord ColcheRter, who ſerved for that borough; and that, he Par. ©, 

f removed to the houſe of peers, a writ iſſued out of chancery, 6. Mod. 45. 49: 

to the chancellor of the Duchy of Lancaſter, &c. who 3. Keb. 365. 
directed his writ, under ſeal of the county palatine of Lancaſter, to *%: 66+ 
the ſheriff of that county, commanding him to cauſe another bur- © Stk" 

to be elected in his room; that the ſheriff made a precept to 50g. 
mayor, &c. of Liverpool, commanding them to proceed to an 1. Obo. 353- 
election, &c. ; that the plaintiff, on ſuch a day and year, was, and + Nod. 129. 
is till a free burgeſs of that place, on which day he was choſen a . 194 
eſs to ſerve in parliament for that borough, in the room of 
the Lord Calchefter ; but that the defendant had returned Mr. Bro- 
therton. There was a judgment againſt the defendant by default, 
and a writ of error brought, and the general error affigned. 


And now ſeveral exceptions were taken to the declaration. 


Fist, As to the perſon ſuppoſed to be elected, he ſhould have 
werred, that he was none of thoſe excluded by the act, as ſheriff, 
lawyer, merchant, or infant; for the authority given by the act is 
limited both as to the perſon to be choſen, and by whom the choice 
is to be made; and the plaintiff had not brought himſelf within 
| Tothis exception it was anſwered, that it is ſufficient to ſhew 
that the plaintift debito modo fuit electus, and he need not ſet forth, 
that thoſe who choſe him had a right to elect, or that he is not a 
perſon excepted, and the rather becauſe the action is brought againſt 
the defendant for a wrong done. 7 


U 2 SECONDLY, 
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his precept to : _ p q 
the , to ſaid precept (if it be in a borough) to chuſe a burgels by burgeſes. 
— But this — ſet forth in the declaration, is directed . 
| of the diſcreet nr to chuſe one of the diſcreet men of the borough, 
men of l. peng, and does not fay 4 by burgeſſes . It is not enough for the plain 
alhoughthe p- to ſay, that he was a free on ſuch a day, &c. and that he 


one for a falſe return; but havi founded it on the ſtatute for 2 
4 fum certain, and not purſued the di on that ſtatute, he can- 
not come at the penalty. | 
As to this objection concerning the form of the precept directed 
— —— — « by burgeſſes, 
and fo not purſuant to the ſtatute, it was ſai no ady 
ſhall be taken of this omiflion now, as it might, if the precept had 
been void of itſelf; becauſe the mayor is bound to obey. It is like 
the caſe of a ſheriff who levies goods upon a fiers facias without 
2 teſtatum, and an action brought againſt him, it will not be 
allowed that he take any advantage of an i procels. 
But by returning Mr. Brotherton, be has admitted the precept to 
be good, and when he took it as ſuch and executed it after a 
manner, he muſt be charged with an action. Neither . 
ſary for the plaintiff to that he was choſen by virtue of that 
precept; for he alledged, that he was choſen;{oco domini Calchefter, 
and that is ſufficient. 41 | 
Tax Covrr faid, the was well enough, for it com- 
mands them to chuſe burgeſſes de eodem burgo, which is more than 
what the law was before the making of the act. | 


A declaration n THIRDLY, The action is not well brought as to the form in 
23- Hen. 6. c.15. the commencement of it, for it is in debt, tam pro domino rege 
in debt raw pro, eipſa, when, in ſuch caſe, the king ought to be made a party. 
2 — — is thus: When a — — an ED 
Enie is . adds no penalty, the action brought againſt the offender muſt be 
Id. Ray. 78. gui tam, &c. Pat where a penalty is given to the party injured, 
I. Bac ab. 26 de king muſt never be joined in that action. Now in this caſe, 
— there is a particular meaſure of the ſubject's wrong, and likewiſe a 
1. Bl Rep. 372. Meaſure of the forfeiture to the King; for which reaſon, they ought 
[313] not to be joined in this action (a). As in debt upon the ſtatute of 
313 1 J. and 3. Edw.6. c. 13. for not ſetting out tithes, if it is in the qu 
tam, &c, it is naught, becauſe the e value is o__ to the party 

grieved, and the King can have no benefit of it ( ). All chepre- 


e Moor, 63. 1. And. 138. W Cro. Eliz. 627. Moor, 911. 
a 3 Vo 


cedents 
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who has a diſappointment of a member to ſerve in parliament; 
and this was occaſroned by a falſe return; but, at the moſt, it is 
but matter of form and ſurpluſage. The ſtatute $. Hen. 6. c. 10, 
gives an action on the caſe and treble damages to the party gri 

who by conſpiracy is indicted in any other county than e he 
dwells, and is acquitted ; and yet ſuch action is brought tam pro 
domino rege quam pra ſeipſo. So it is upon the flatute of Hun 
axd Cx x, and it is always fo in prohibitions, for there is a fine 
due to the king for the contempt to his laws; and therefore it muſt 
be tam pro domino rege, Te. (H. ; 


Nork, READER, This is not — clear, for no penalty is 
iren to the king by thoſe ſtatutes, and in ſuch caſe a ſine is always 
— here is a penalty of forty pounds given by this 

But to proceed. A man was outlawed after judgment (c), and 
arreſted upon the capias utlagatum, and e and in 4 — 5 
brought againſt the ſheriff, tam pro damina regina, Ic. * this 
was aſſigned for error, but adjudged good; for it is a contempt of 
the queen to ſuffer a perſon outlawed to eſcape. 2718 
ConrA. As to the objection to the form of this action, that it is 
brought tam pro domino rege quam pro ſeipſa, it is true, that where a 
ſtatute gives to the party injured, as for inſtance the 
— 2 Rich. 2. c. 5. for a ſcandalum magnatum, it is uſual to 
join the king with the party (4); but where a ſum certain is given, 


Huz and Car, they are always joined. But here is a con 


made by the defendant to an expreſs lav, which is puniſhable by 


fine (J), and therefore the action may be brought gui tam, &c, 
There was the like precedent in this court, between Culliford and 
The Mayor of Dorchefter (g), in the third year of William and 
82 was an action of debt upon a falſe return in this very 


Sed adjournatur. 
(% Plowd. 118. Riftall'; Entries, Rich. 2. Ce. 17, and Raſtall Ent. 593. 
446. 136, Placit. Red. 227. (e) Co. Ent. 349. 


© (5) Raſtall Ent. 403. "a2 (Ff) 2. Hawk. P. C. c. 22. f 34 
(e) Eden v Lloyd, Cro. Eliz. 877. (x) 4. Mod. 129. 8. C. 1. Show. 353. 
(.) See allo 3. Edw. 1. c. 34 12. 8. C. Comb. 194. 8. C. 12. Mod. 26. 


- 


7 


e eg tiles Hackſhaw 


* T2 * - © * "+3 4 „ 
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a in this they need not be joined (e). So upon the ſtatute of 
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Caſe 144. Hackſhaw againſt Clerke. 


To caſe ena bill A N action on the caſe was brought upon a bill of exchan 
of exchange, a A CC Rs Med eh te 


bet 2 den an bill, he gave u bond in diſcharge thereof. | 
diſcharge of the Upon demurrer to this: plea, it was obj , that it amounted 
cob ue dn to the general iſſue; for the debt upon the bill being extinguiſhed by 
the fear! ſue. the bond, the defendant ought to have pleaded non afſump/it, and 
2 to have given the bond in evidence. ; 5 

367. ' 

: And Tre Cour ſeemed of that opinion. But by conſent, the 
. 51d. 42, defendant pleaded che general iſſue; © 
Cro. Ez. 201. 3. Med. 266. 5. Com. Dig. © Pleader,” F. 24.) (2-G. 13.) 4 Bac. Abr. 64, 


Caſe 145. ; an 3? th. Bis King againſt Owen. 


aS ANDAMUS to ſhew cauſe why the defendant did not de- 
n M liver THE MACE, and other ange of mayoralty, to one 
figns of his of- Bennet, the ſucceeding mayor, &c. in which writ the uſual clauſe, 
fice to his ſuc- © vel cauſam nobis ſignificetis,”” was left out. nes 
ce ſſor, is good, | 

though the Upon a motion made to quaſh the writ, it was argued, that 
words, ©  fg- thoſe words were fo material, that they could not be omitted; and 
2288 it was compared to 2 præcipe quad reddat for land, or a precipe 
boy =” guod reddat rationabilem computum ; which writs: muſt always con- 
mitted. clude thus, © vel oftenſurus quare non fecerit, &“ | 


*[ 215] But on the other fide, the caſe of The Ning v. St. John's Cl. 
lege (a) was remembered in this court, here the ſame words were 

6, ©. 4. Mod, left out of a mandamus, the writ concluding ficut 1nformamur ; and 

8 C. Comb. the Court would not quaſh it (5), becauſe,” it being a mandatory 

39% writ, the perſon to whom it is directed ought to make a return, 

S. C. Skin. 669. gr obey it, and it is not abſolutely neceflary that theſe words ſhould 

5. O Holt, 190. be inſerted. They were firſt introduced in Fames Baggs's Caſe (eh 

— 01*_g but have been omitted in many caſes ſince. 

— F,geld And therefore a pluries mandamus was now granted, 

5. Com. Dig.“ Mandamus,” (C. 3) 2. Stra. 948. 2. Bar. K. B. 235. 3. Bac. Abr. $37.---544, 


() 4 Mod. 233. | . 4. Mod. 441. an. 
(5) But fee Skin. 549. Comb. 282. (c) 11. Co. 93. 


Caſe 1465. Blanchly again/? Fry. 


In treſpaſs for T RESPA8S8 quare clauſum fregit, and for cutting and = 
breaking 2 away his corn. ITbe jury found 2 breaki 
ters bes the cloſe and cutting the corn, but not of the carrying it away, 
3 and gave ten ſhillings damages. | TOY 
down his corn, there ſhall be no more cel than damages, unleſs the judge ceriify under 22. 23. Cor. 2, 
c. 9. that the freehold ot title were in queſtion.—8 C. x. Salk. 193. S. C. Comb. 399. 8. C. Skin. 
666. - S. C. Comy. 19. Ante, 74 Carth. 224 2. Vent. 180. Stra. 645. 633. 3. Burr. 1292. 
Doug! 780. 1. Term Rep. 655. Hullock on Coſts, 66. 3. Com. Dig. © Coſts,” (A. 3) Bull. N. P. 329 
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And now it was moved in arreſt of judgment; the queſtion being, Br xcur y 


Whether this caſe be within either of the ſtatutes, which give no 
more coſts than damages? n 
The ſtatute of 43. Elfz. c. G enacts, That if upon any per- 
« ſonal action ta be brought in the king's courts at JFeftminſler, 
« not being for any tice or intereſt of lands, nor concerning the 
« freehold of any lands, nor fur any battery, it ſhall appear 
« judge who tried the cauſe, and fo fignified by him, that the debt 
« or recovered ſhall not amount to forty ſhillings, or 
« above, that he ſhall not award for cots more than the debt or 
« damages recovered.” ' 
The ſtatute 22. and 23. Car. 2. c. 9. recites that former ſtatute, 
and enacts, « That in all actions of treſpaſs, aſſault and battery, 
« and other perſonal actions, wherein the judge, at the trial of the 
« cauſe, ſhall not certify upon the back of the record, that the aſ- 
fault and battery was farficiently proved, or that the freehold or 
« title was chiefly in queſtion, if the damages found be under 
« forty ſhillings, the plaintiff ſhall have no more coſts, and if 


to the 


4 more ſhall 


awarded, the judgment ſhall be void; and the 


« defendant may have an action tor ſuch vexatious ſuit.” | 
In this caſe, the freehold or title of the land was not in queſtions 
the action being brought againſt a gentleman for entering into 


the plaintiff's 
hunting. 


ground, who was then following his game in 


But it was faid, that in a like action for breaking and entering 


2 houſe, and breaking the plaintiſf's glaſs windows, and diſturbing 


Adhurnatur (d). 

(a) Gardiner's Caſe, 2. Vent. 215. and 
ſee the caſe of Brick v. Duffey, Bull. N. 
P. 33. and Beck ©. Nichols, 1. Stra. 557. 
accord. 


. (6) But ſee Smithſend u. Long, Caſes 
PraQ. C. B. 2. ani Haſchine v. Work- 
ham, Hullock on Coſts, 66. contra. 

(e) Haines v. Hughes, Comb. 324. 
But ſee the caſe of Walker v. Robinſon, 
1. Wils. 93. 2. Stra. 1232. 
(A4 Tux Covn , after ſeveral debates, 
in lined to be of cpini.n, that if any thing 
had been carried vt. or the defendant 
had entered claiming title, then full offs 
ſhould have been givea ; but when it does 
not appear that the treſpaſs was com nit - 
ted under pretence of title, or that any 


thing was carried away, there we cannot 


wake a conſtruction contrary to the ex- 
preſs words of the act of parkament, S. C. 


him in his poſſeſſion, the plaintiff had * judgment and full coffs ; 
which was denied by THE Cher - JUSTICE to be ſo (a). 
where the plaintiff declared for breaking and entering hi 
and for ploughing up his ground, he had 12 — (6). So 
entering his boat, and cutting his rope (c), and 


gages, yet the plaintiff had full cls. 


t a penny da- 


Comy. Rep. 20. S. C. Skin. 666. But it 
dces not appear that any judgment was 
given, S. C. Comb. 400. It is faid, &. C. 
Skin. 666. the Court agreed that if the 
defendant had carried the com away, 

though not off che premiſes, the plainti 
would have been inTrkd to full offs. But 
in the caſe of Frankln v. Jolland, 1. Stra. 
634. Hor r, Chief Fuftice, ſays, by aſpor- 
tation in this caſe is meant acarrying quite 
away. S. P. 1. Gilb. Eq. Rep. 298. The 
2 alſo mult be ofa perſcnal chattel, 
when the carrying away alledged in the 
declaration is only the mode in which the 
injury was done to the land, there ſhall be 
nomore coſts than damages, Clegg v. Mo- 
Iyneux, Dougl. 780. See allo Smith v. 
„ . Stra. 1130. and Hullack on 


Charles, 
DOoſts, 64. to go. where all the caſes an 


this ſutyeR are collected. 


U4 


nog» 


Fay. 


*[ 316] 
So Comb. 75. 222, 


324 
for Fitzg. 42. 
Skin. 666. 
$. Mod. 371. 
Carth. 225. 


Ray. 487. 
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To a mandams: ANDAMUS iflued to the mayor and commonalty of the 
to adit a per- city of wang to admit Slatford to be their town-(ler, 
fon town-clert of They return, he had not taken the oaths according to the 
en to re. BALE 13. Car. 2. c. 1. | 
cury thatbe bad Tz VIZ, Serjeant,exceptedto thisreturn. They have not 


returned 
oaths before the that theyadminiſtered the oaths to him; which they ſhould havedone, 
may according no man can give bimſelf an oath ; ſo that it was a duty incum- 
to the ſtatute bent on this corporation to have tendered the oaths to all their 
23. C. 2. C 1. officers, and all oaths muſt be tendered by ſome perſon who had 
tor be might Jawful authority to tender them ; and fer aught appears, he might 


ers; but to an 


„ HAcouar, contra. This is an officer removeable at pleaſure 
4 by the mayor and commonalty; and if they have a power to re- 
the oaths, it is move him, and act in purſuance of that power, the Court will not 
no excuſe that grant a mandamus to have him reſtored. So is 1. Sid. 14. Fentr. 
they were not 77: But with ſubmiſſion, there is very little in Mz. SkzjzanT's 
N nn peril to take theſe oaths. 
2258 And you may as well ſay, that upon a return of 25. Car. 2. it 
Sc Comp, mult appear that the parſon the ſacrament, as ta fay, 

that the corporation is bound to tender the oaths. 


479 
1 Horr, Gi ce. Though a man who holds but at will 
32 eee 
declared their will to remove him; which they muſt do, or elſe 
wee cannot take notice of it. But the words of the ſtatute are 
very poſitive, © that at the time of the taking the oaths of his 
& office, he ſhall take the other oaths, and ſubſcribe the Declaration.“ 
The caſe of the King v. Thacker (a) is plain againſt you: A man- 
damus iſſued to the mayor, &c. of Norwich s to reſtore an alder- 
43- Bac. Abr. 726, man; returned, e 
2 ſaid act of 1. Will. and Mary, c. 6. and of 13. Car. 2. c. 1, 
THE DECLARATION, but thathe did not ſubſcribe when 
took the oaths to execute the ſaid office; and Counſel excepted to 
the return, becauſe it did not appear that he was required to make 
the ſubſcription, or that the Declaration was tendered to him to be 
ſubſcribed, and the a& requires tender, and the proviſo refers to 
it; but the Court held that tender is not neceſſary, and the officer 
ought to do it at his peril, and the office is void for non-{ub- 
ſcription by the words of the act; and the ſaid cauſe was allowed 
by the Court. Indeed, if the mayor and commonalty ſhould refuſe 
to adminiſter the oaths, it is a great miſdemeanor, for which an 
Information will lie, and E DO 
action will not lie againſt the ma not tendering theſe 
PP 
dered them; and the words of the act are, © that the oaths ſhall 


(*) Sr. Jones, 227. 


& be 
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« be adminiſtered:ꝰ but however, the wuſt take them at Taz King 
his peril; the words of the ſtature are flrong againſt him. & = ol 
Wass. My firſt exception to the return is, that they have 
made it narrower than it qught to have been; for they ſay, that 
he did not take the oaths before the mayor and commonality; but 
they do not ſay that he did not take them before two juſtices of the 
„ ſo that, for aught appears, he might have taken them 
— —— 2 good title; 
and a return muſt be certain to every intent, ſor we haue no 
opportunity as in pleas in bar to reply, and therefoxe they need 
not be ſo very certain. Ros 4280 * 


SECOND EXCEPTION, They do not give us negative words 
they do not fa ———j 2 
give us 2 ible title; hut they ought to have 
& we have no other title ;” for perhaps he might have been choſen 
afterwards, and might have had another good title, ; 


SHOWER, & contra, As to THE FIRST EXCEPTION, we 
faid, that he did not take the oaths when he was choſen to this 
office, and that is ſufficient, for that implies he did not take them 
then before any one: beſides, by the act he ought to take the caths 
before the mayor and Ye 


The deſign of this act was to ſecure the A man at his 
| and likewiſe be Ozoprentions: —ñäc — 
cular, therefore at his peril he muſt take the oaths; otherwiſe the the oaths in the 


corporation, by agreement amongſt themſelves not to tender the raten a. 
cas, might dalpenſe with the act, which might prejudice the Ge. 


vernment, | 
' Then the queſtion is, Whether two juſtices of the peace have 
power to adminiſter the oaths in cafe of omiſſion of the mayor 
WricnT, Serjeant. The great exception is, that it is 1 
be ought cake the oaths' coram majore pro tempore ew: n 
þ that it is wholly uncertain whether it be meant before te 
mayor at the time of making the letters patents, or at te 
n in king Charles the Second 's time, N 

the ſtatute was made to regulate corporations, or at the tinmm 
of the late act. = 2 8 af 2 34 74 BE 22 

"6k. . - NorTHEY, 
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res Kive 2 NorTHey. Though the ſtatute. be miſ-recited, y it beine: 
2 being a 


«24> publick act, your Lordſhip will take notice of i 
publick act, your p wi e notice of it. for the ex. 

SLATFORD. ception, pro tempore exiſten', ſo much relied on, it ſhall n 
before the mayor for the time being at the time of taking the 

oaths ; it ſhall be underſtood codem tempore when he took the oaths, 


Hor r, Chief. Fuftice. As to the miſ-recital, if there be ſuf. 
cient recited ſor the plaintiff's caſe, it is well enough. 80 in the 
caſe of robbery on the ſtatute of Hue Ax D Cav, though the 
plaintiff in recital N 
© "Afterwards, in Trinity Term following, a peremptory man. 
damus was granted, for * by the twelfth oa: og might 
have taken the oaths before two juſtices of the peace. If the 
Juſtices of the peace'have power to adminiſter the oaths as well 
the mayor, and you have returned only that he did not take 
before the mayor, it is ill, and the return is too ſhort. 
f Caſe 148. n 1 ip | 
*[ 319 ] — 1 f Re * 4%. * Clark's Caſe. . . 
The = of FALL This comes before your Lordſhip upon a return to 
L, that if A a habeas corpus. They ſet forth the charter of the cry or 
any freemen re- Lonnon, &c. and farther fay, that in the faid city there are ſeveral 
—— 6. companies and ſocieties; that THE Company'or VINTNERS is 
Eyery-man of a One of them, &c. ; that thoſe companies are under the government 
company when Of the mayor and. aldermen ; and that, if any refuſe to take upon 
theretorequired, him the office: of a livery-man of any company, he might be 
he may be con- thereof convicted and impriſoned by the mayor and aldermen; 
that CLark refuſed to take upon him the office of a livery-man 
and al. Of the Company or VINTNERs, though he a citizen and 
mayor and al- * 
dermen, a4 freeman of London, and ſubject to the ſame; and that therefore 
good cuſtom. the mayor and aldermen committed him to Fell the keeper of 
$.C. Ante, 156. Aſrogate, until he ſhould take upon him the ſaid office. I think 
8. C. 2. Salk. — — — maven Any the ſubject, 
349- | OKE fays (a), is more precious than the ad- 
5. ©. Holt, 430. vantage of any particular ſociety. There have been many ex- 


113. Taverner-s 1 In this laſt caſe Tavernor was choſen 2 
mb THE COMPANY OF VINTNERs, and refuſed, and 
S 
Salk. ; ; 
293 341. 35 . law. Were the fine more or leſs, it would 
6. Mod. 123. not make the bye- law void, for it is only to bind the members of 3 
"77 corporati 8 e 
On ; A man 5 
1. Mod. 10. 16. 1 1 ern C | * 
Ante, 104, 105. hereby ſubmits to the laws thereof, and they are not to take notice 
156, 157. Med. 18.164, 2. Kab. ss. . Bas. Ab. 672. $81. / . Salk, 92. 341, 35% 
6. Mod. 123. 27 2 N | Ws 


(4) 2. Inſt. 45, 46. 3. Inſt. 124. c. lunch, 27g. ĩ·˙ ot 
7 (8) 2-6 20. 8. C. 2. Keb. 95% () Raym. 447, 


þ P ” 
0 4 - 2 — Is 1 * 
ow, +1015 22 3 „„ eee ene ta 
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the extravagancy of the charges they lay lay upon themſelves; and Czant'iCarny 
2 Nr « 
city of London to haye uch power, 


Then it has been already obſerved, that this return is 
way of recital. Now I ſhall add what occurs to me: * 


FigsT, It does not appear that he den deen to be a nnen e 
man; for the word © ele27us” is not there. 


+ $8conDLY, They ought to have alledged, that Mr. Clark '* 320 
had no reaſonable excuſe; for that they entitle themſelves to ſo te 1 
ſupreme a power of committing his Majeſty's ſubjeQs to priſon. 
THIRDLY, It does not appear that Ar. Fell was an 
4 of tn<htyt (This exception was much infifted on in orgs 
a former argument in this Caſe,) 
FouRTHLY, They ought to have aſked Clark before the com- 
— — anus momas- hana, 
ja criminal caſes. 


FirTHLY, A cuſtom to commit a man to priſon, is a void Vide ante, 06, 
5 2. 191. — Caſe of the os x 1. Leon. 107. * 15 
5, 106. 4. —.— I Style, 78. 84. 1. Roll, A. 364. 
Meh. Rep. 186, 187. bans caſe. 


$1xTHLY, As for the objection that this cuſtom mſi 
by act of parliament, — forernl ſtatutes that op 
to be void, which are unreaſonable in themſelves (a), 


2 * war he goo over ==] rn, that 
livery-men are an to ernment C1 
Mich kal have been taken nog 1 'Ys 


Hor r, Chief Fu We ought as far as we can by law to 
ſupport the 8 of all ſocieties 22 
this of the ciTY OH Lonpon; and if the mayor and aldermen 
ſhould not have power to puniſh offenders in a ſummary way, then 
farewell the government of the city. But the exccption which 
ticks with me moſt is, that it is not ſet out that Fell is an officer 
of the city; and indeed I think not that he is an officer of the city 
quatenus a city, though I confeſs he is an officer to the ſheriffs, as 
he keeps the county gaol : but it ought to have appeared, that he 
was committed to an officer of the mayor and aldermen. 


Clark was afterwards diſcharged PER rerum Cunrary; though 

ALL THE CourT declared their opinion, that the cuſtom was a good 
cuſtom, and was for the adyantage of the good government of the — 
city, and therefore they would always ſupport it. 


1 . 
8 8 
N on » 1 14 5 
* -. 


eee 
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Ce 149. ULhe King egainf Peckham, 


If a ftatute in- * ſtatute 3. and 4. Vill and Mary, c. 10. enacts, & That 
1 C anyone hall unlawfully courſe, hunt, take in toils, kl 
Wente be © wound, or take away, any or fallow deer, in any foreſt, chace, 
Lenne within © or purlieu, paddock, wood, park, or other ground encloſed 
Þ war gems IE erp e Fees ge the one he gn 

offence & Feeper, or aidi aſſiſting therein, and be con. 
— che « victed either — 6 by the oath of one or more wit. 


3 &-ſecuted within twelue months after: che offence commi 


« for unlawfull Ne ugh ms only forfeit twenty pounds 
Deen 468. © for eve though no * 5 aken, but if Kill, 
Skip. 562. „ ou en, thirty for every deer, 3 te 


Carth. 502. 3 t under the hand of that juſti 
. mails, one-third adth 
* informer, another to the poor, another to the owner of the deer 
< or park; and if no diſtreſs can be had, then the the offer 

_ * be impriſoned for a year, and ſtand in the pillory (a).” _ 

One Pectham was convicted upon this act for — 
| whic comin ee in the cor of ing 
(Rn ag 93 * 


Exception was made to it, that the conviction being made 
— — 4 ——— 
months, which it was not; for the offence to be done on 
the ourteenth of Auguſt v/t, in the ſeventh 8 the Third, 
. wen 20 2e the f 4 
erghth year of William the Third, and ut veto OW an in- 
formation is no proſecution ; LN 
within twelve months after the offence committed 


© To which it was anſwered, AND 80 RULED, that the record ſets 
forth, that the defendant debito modo et ann, 


vidtus fuit (b), which is well enough Wo, 


=” Repealed by 26. Geo. 3. . 
(e) See 1: S 383. my | 
z: (c)' The convition was quaſhed, be- S. C. Carth. 407. ; for the ſarute giving 


. the juſtices a ſpecial juriſdiction not 
known to the common. law, muſt be 
reed nar mes ann the pre e COIN 


ripe * 


Caſe The Inbabicans of Chin n again che baba 
8 AT: 7 inſt 


T4 7% — 


An order of AX: ongen. yr mad by om peace to remove 2 
removal need e to the pariſh of 

me tp th Penfourft; — . 
to ſettle in a tenement under ten pounds a- year. S. C. Foley, 97, 6. Mod. 180. Poſt. 322. 35. 
330. Ante, 149.862: 208, 2. Bott, P. L. 764. 774- > A 
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And now a motion was made to quaſh the firſt order, becauſe 
it did not ſhew that the man ſettled in a tenement under the yearly 
value of ten pounds. 

Tur Cour diſallowed this exception, which was the fame 
formerly over-ruled in the caſe of The Inhabitants of Marlborough 
v. Wootton Rivers (a). 


SECONDLY, It was objected, that the ſtatute 13. and 14. Car. 2. Formerly an er. 

c 12. enables two juſtices of peace to remove the party, one of 4 of remonal 

whom is to be of the quorum, which word was omitted in that e Juſtices 

order. whom were of 

And the order was quaſhed for this exception, THE COURT being CO 2 

of opinion, that two juſtices cannot remove a poor man out of 5 ©, S. 
{efſhons, unleſs one of them be of the quorum, becauſe they have a 473. 475. 

ſpecial juriſdiction given by the act, which muſt be followed (6). 1 
em. 271. 

S. C. Holt, 507. Comb. 200. 339. 7. Mod. 99. Stra. 300. 


{a) Weſton Rivers v. St. Peter's is of the quorum, ſhall be impeached, ſet 

Marlborough, Holt, 510. 2. Salk. 49z. afide, or vacated, for that deſect only: 

Carth. 365. 3. Salk. 254 12. Mod. 89. and by 7. Geo. 3. c. 21. all orders and 

And ſee Rex v. Wootton Rivers, ante, other inſtruments by two juſtices of any . 
149. corporation as have only one juſtice of e 
(% But now by 26. Ges. 2. c. 47. no the quorum, ſhall be valid, as if one of the 

order or other inſtrument by two or more faid juſtices had been of the quorum. See 

juſtices, which doth not expreſs that one 1. BL. Com. 351. 


ThePariſh of Walton againſt The Pariſh of Cheſterfield. Caſe 151. 


Aden was made to remove a poor man from the pariſh of An order of re- 
Walton to the pariſh of Chefterfield in the county of Derby, meval muſt 
But the firſt order was now quaſhed, becauſe it did appear to be i 
made by two juſtices of the peace; it is only, < WHEREAS com- S. C. Foſt. 214. 
paint has been made to us; and fo they did not recite their Poſt 325; © 
authority in the order. It is true, they were mentioned to be ute, 149-364, 
juſtices the appeal, but that will not help, for they might be 6. $tod. 186. 


lo then (a), and not at the making the firſt order. 2. Bl Rep, 
And for this reaſon it was quaſhed (). * * 
Burr. S. C. 137. 


(e) But ſee the caſe Rex v. Fliſher, 27. Rex v. Stepney, Burr. S. C. 23. 
that to ſtate upon appeal that the perions Rex v. Stanſtead, 2. Salk. 488. Rex v. 
whoſe acts are complained againſt are Inhabitants of Statfold, 4. Term Rep. 
fie, is ſo far an admiſſion of their ju- 597. and Mr. Conſt's Edition of Bott's 
niciction, Cald. 135. Poor Laws, vol, ii. chap. 12, ſect. a. and g. 
(5) See Rex v. Upton, Sett. et Rem. 
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* Memorandum. | Caſe 152, 


RIGHT, Serjeant; was this Term called within the bar, 1. Ld. Ray. 135. | 
being made King's 4 and afterwards Lord 
Keeper of the Great 


Mrs . Barney's Caſe. 1 3 5 Caſe 163. 


A BILL or inpieTMENT was found againſt her at the quarter The” court of 

Ne re nes a TM mn of her har ST 

* doch, and 2 — 

came now in cu W her Counſel, Pen | 

that ſhe might be balled. « 3 

iind ie mee bid een mer but It appear $:C, 3. Salk. 56. 

og by aſi athdavits of the fact, that it was a malicious proſecution, S-C. Comb. 405. 
ing nothing done either upon the indictment or coroner's Pot. 455. 

inqueſt, eh, or ate and the man bing dead above fan he r Herr- 


2. Inſt. 1 
was bailed. 1. 2 7 
Latch. 13. 
Stiles, 116. 448. oi 1. Salk; 104- Ray. 381. Skin. 56. 683. 3. Bac. Abr. 13, 14. 
b. Hawk. P. C. ch. x5. £ 47. . 79, J N 
Redwood 
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Caſe 184 Redwood againft Coward. 
Tip Term, 8. Vill. 3. Roll big: © || 
Av enter- WRT OF ERROR judgment for the plaintiff 
' adthat the jury PALACE-COURT. "The ol em, was affigned in the Jude. 


—— c 
will not make aſſidunt. 


= phe It ſhould heve ee it is like recuperaret 


| damng inſtead of recuperet, which cannot be good. Now though 
nd? 1 324 ] both theſe words — * ſame ſigni fication, as 42 
$. C. x. Salk. is the ſame with c atum eft, &c. nr ply 0d ped 


CCC 

109. * To which it was anſwered, that © affident” is the moſt proper 
SC. x. Ld. Ray. „ Anh nc. ene p" and he jury are 
On the aſſeſſors of the damages. | 

Plowd. 345. S rler 
et ek atum to be the ſame; for it may be conceſſun, 
Comb. 398. 466. — t conſideratum eft. 

mr is) See 16. 47. C4 0 l f l. 

Caſe 155. | Saliſbury againſt Proctor. 


SH Tn. The plaintiff declared, that he was poſſeſſed of 
viz. of fifty pieces of gold coined within this 


— for fif- 4 oc de Vi « 
ginti petrat. carnis bovine ANGLICE _ 
222 3 ac de viginti vaſibus, ANGLICE « wooden 
— © file.” 2s his proper cage. which, he Joſt amy (ge idem bona et 
wikove naming, « catalla, poflea, apud ſuch a place, ad mans 4 
of 3 defendant per inventionem debuerunt.” . There was a verdict for the 
— good. Paintiff, and entire damages given. 


Sty. 31. 224 And now it was moved in arreſt of judgment, and theſe excep- 


Lid. 60. g8. W 


Nel. Lat 4. Fer, He has declared, that he was poſſeſſed of fifty 13 

—— gold coined within this kingdom, but does not name what money it 
— eee ' are 

Latch. 216. coined here of ſeveral values. F 

Ante, 84. | 

Tur. not SECONDLY, That he was — de viginl Zu carmi 


117 


er 
131. hich there is baer word to gify the Gre thing i 
Deb 


To this objection it was ſaid, that inthe firſt year of the king the 


$8.27 A | plinif be el in TROYER that he was polled & ane ere 


| 
4 
4 
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tranditti vini, and that it was held after verdict, though there Alx 
is a proper week for « brandy.” good S againſt 


PxrocTor. 

Ta1RDLY;z That he was poſſeſſed de viginti vaſibus, ANGLICE Troverd: vis; 
& wooden velicls,” the word © vas” is too general. So de uns vefier war ins 

zulle has been held ill (@) for the ſame reaſon, general. 


x 1. Sid. 60. f. Lev. 48. N. Lutw. 478. 
FouRTHEY, It is faid, theſe ad manus of the defendant , If in 


per invention. debuerunt inſtead devenerunt. n 
For which reaſons this is not a good declaration 8. roo can 

; $). - \ 
OE [3251 


% An Anapymous Caſe, 1. Lev. held good on a demurrer tothe declaration. 
u S. C. x. Sid. 60. N. Lutw. But now by 4. C. 4. d 26. and 6: Ge. 2. 
473. c. 14. £ 5. all proceedings ſhall be in 

(5) See Campbell v. St. John, x. Ld. Engliſh; ſo that theſe niceties cannot 
Ray. 20. where trover of a box and now take place. —Sce 1. Com. Dig. 317- 
decentis unciis argenti, Ax Ilex plate, was 3. BL Com. 324. 


The Pariſh of Trowbridge againfi Weſton. Caſe 1 56s 


FXCEPTIONS were taken to an order made by two juſtices of An ed, ef re 
the peace concerning the removal of one Anne Fervis, a poor =-vdl muſt aver 
woman, from Trewbridge to l gon. 2 ® conc 


| WHERE was 

Fust, The order does not affirm, that the place to which ſhe . Pa & 

ws removed was the place of her laſt legal ſettlement ; it is on 2 5 l 2 
faid by the juſtices, © WAHEREAS we are credibly informed, Sc. % fitlamenr. 

It ſhould have been upon oath, and being a judgment ought to be 8. C. 2. Salk. | 


politive and certain. 
But this order being confirmed upon an appeal, THz Court Non. 234. 
bald that to be a void exception, otherwiſe it had been god. J, els $75 


SECONDLY, It does not appear that the firſt order was made by ances 
two juſtices of peace of the diviſion where the perſon was likely to moval need not 


te chargeable to the pariſh. fate ie julie 
And the firſt was held a good exception. en. 
The King againſt Morgan Rice. Caſe 157. 


MANDAMUS to an archdeacon to ſwear the defendant church- A return to 

* warden of a pariſh, ſetting forth, that the cuſtom of the place à W, to 
was tochuſe habilem et tdoneam perſonam to bear the office of church- _—_— Ar ig 
warden ; that the defendant was in court and choſen, but refuſed by « that tie was 8 
poor dairy-man, and unfit for the office,” is bad; for the pariſhioners are the proper judges whether 
the perſon they ele& is fit for the office.—S. C. 12. Mod. 116. S. C. 3. Salk. 9. $. C. Comb, 427. 
$ C. Carth. 393. S. C. Sett. & Rem. 216. S. C. 1. Ld. Ray. 138. 2. Sid. 12. 1. Vent. 143. 
2 2. Salk. 430. 1. Salk, 166. 3. Mod. 335. 1. BL Rep. 28. 3. Burr. 1420. 3. Bac 


Vol. v. þ the 


\ 


Tus Kixs the archdeacon, &c. who returned, that the defendant was a poor 
dairy-man, et minus habilis to be a churchwarden. | 


againſt 
MonGAan 


Ricx. 


0326 


8. Mod. 325. 


5. C. Comb. 147. 


1. Salk. 166. 
Carth. 118. 
Hard. 378. 
Ray. 439% 
1. Vent. 115. 
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Exceptions were taken to this return. That it does not appear 
there was any other man in the pariſh, beſides the — 
was fit to execute this office. * The archdeacon has not an 
authority to refuſe a churchwarden being choſen ; for if ſuch power 
ſhould be allowed, the cuſtom of chuſing him will be quite over- 
thrown. The pariſhioners are the proper judges of his qualifica- 
tions; and the archdeacon has no more to do than to adminiſter 

in 


this caſe than he is of an executor or adminiftrator. 
refuſed cannot bring an action upon this return to try the right; 


the oath, and admit the perſon choſen ; and is no more a judge 
party 


for to ſay non fuit pauper lactarius would be very uncertain, 
becauſe he ma poor in ſeveral reſpects, and nat be thereby 
difabled to bold this office. 18 


E contra. The queſtion is, Whether the perſon who by law is 
to adminiſter the oath of office r to judge of the abi. 
lity of the perſon choſen to ſuch office? The office is ſpiritual ; 
therefore the eccleſiaſtical court is not only to ſwear him, but is 
likewiſe to judge of his ability; he is p to them for that 
purpoſe ; they have a formal proceeding to examine his ſufficiency, 
and their determination that he is minus habilis muſt always 
allowed where they have any — of the cauſe. A church- 
warden is an office of truſt ; he is made overſeer of the poor by the 
ſtatute of 43. Eliz. c. 2. without any election; he is accountable 
to the pariſhioners at the expiration of his office ; and therefore 
care ought to be taken that he ſhould be habil;s et idonea perſona, 


But THE CourkT were of opinion, that a churchwarden is 
a temporal officer; that he is a corporation; for actions are 
brought in his name, and likewiſe againſt him by his ſucceſſor, to 
recover an account. He being then a tem officer (a), and 
having a temporal truſt r in him, and there being a cuſtom 
for the pariſhioners to chuſe him, it is the duty of the archdeacon to 
ſwear him when choſen, without enquiring into his ability. For 


why ſhould he be judge of that rather than thoſe who are molt 
concerned in intereſt, which are the pariſhioners ? And it is not 
to be preſumed, that the archdeacon will take more care to put a 


fit and able perſon into this office than they in whoſe power it is to 


- Chuſe him. 


And for this reaſon the peremptory mandamus was granted. 


() 2. Roll. Rep. 71. Hard. 379. 


a ien inen „ — r 
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* The College of Phyſicians againſt Salmon. Cafe 158. 


Y the ſtatute 14. Hen. 8. c. 5. the charter by which THE coL- The College of 
B LEGE OF PHYSICIANS is incorporated is confirmed; which * way 
aft made them a perpetual college in London, and ſeven miles compaſs , 7 * 
thereof, with power to chuſe a preſident every year. It enables withſtanding an 
them to purchaſe lands, and to ſue and be ſued ; and prohibits any expreſs power 
to practiſe phyſic within that circuit, unleſs approved under the ſeal en to ſue by 
of the College, upon pain of five pounds, to be divided between another. 

THE KING and THE COLLEGE. S. C. 2. Salk. 


An action of debt was brought upon this ſtatute by the plaintiff, ow 3. Salk. 
by the name of Prægidens et Collegium ſeu Communitas Facultatis 102. 237. 
« Medicine London” againſt the defendant for practiſing phyſic 5 © Holt, 171. 
without licence; per quod actio accrevit domino regi et dom. reginæ — 5-36 
it eidem præſidenti, qui tam collegio et communitate, c. Upon Hob a. 
demurrer to the declaration it was inſiſted, 4. Mod. 47. 


FixsT, That the action was miſconceived, for it ought to be f — 


brought by the preſident of the college of phyſicians only. So is 502. | 
Dr. La Caſe (a), who brought an action as preſident of C. Elz. 357. 
the college ofphyſiciansin London, and of the corporation ofphyticians Tad. 5%+ 
there 1 THE PRESIDENT and THE COLLEGE being incorpo- 
rated, they ought to join in the action; it had been naught if the 
ation had been brought in the name of the preſident alone, without 
the college (6). 
To this it was anſwered, that it might be a queſtion, Whether 
this action had been good if it had been brought by THE PRESIDENT 
lone? but it cannot be a queſtion, Whether it ſhall be good or 
not when brought by THE CORPORATION ? In the caſe of The 
Gillege 7 Phyficians v. Buſh (c), the action was brought in the 
name of pr collegium ſeu communitas, and held naught. 
In Dr. Goadall's book 45 treating of this college there are ſeveral 
precedents of actions brought by them in the ſame form as this is, 
and it muſt be the proper way to ſue by THE INCORPORATE 
NAME. | 


HoLT, Chief Fuftice, ſaid, there was no judgment given in the 
caſe of The 225 v. Bu but that this is the beſt way of 
declaring, fince the penalty is given to THE CORPORATION. 


SECONDLY, The ſtatute prohibits the ice of phylic within That the de- 
ſeven miles of London, unleſs the perſon fo practiſing be approved fendant prattife 
under the ſeal of THE COLLEGE, under the penalty of five pounds, ee. 
t> be divided between THE KING and THE COLLEGE. They « preſent and 
aledge, that the defendant practiſed within that circuit, not being « commonalty” 
admitted under the common ſeal of © the preſident and common- is good, though 
« alty,” when the ſtatute ſays, it muſt be by the preſident and de ftatute C 

te preſident er 

() Laughton v. Gardiner, Cro. Jac. (c) 4. Mod. 47. 8. C. 12. Mod. 5 * 
121, 129. 1. Roll. Abr. 575. 10. . 

(6) Corporation of Phyſicians v. Dr. (4) | 
Tenant, Jones, 63. 

X 2 « collegs 
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Tus Cos z 4 college SIVE communitas (a) ; and by the ſtatute the penalty 
_E is given to the king and college, which is — the ſame perſon. 


PaYSICIANS 


To this exception it was anſwered, that the words « college? 
Sarnen. and © community” are ejuſdem ſignificationis ; and therefore ought 
*[ 328 ] to be taken fo in this 
An ation on TRI, The concluſion is, per quad aftio accrevit demins 
14- Leroy > regh, Sc. et en gui tam, Qc. collegis five communitate, &c. 
rd ig) when it ſhould have been brought by the informer, gui tam pro 
Ee. & refit damino rege quam pro ſeipſa. 
il  _ * £ contra. As to this exception it was faid, that that is of no 
8 oak — mud acorn mn ſtatutes the concluſion is, 
per io accrevit domino regi ts the king before the 
informer (5). ; 8 IP 


Sed adjeurnatur (c). 


{a) The word uſed in rut cuanTEx, one way and the other. S. C. Ld. Ray 
according to Rufftead, was © and.” — 683. ' 
Vide 14. & 15. Hen. 8. c. 1. f. p. 13. (c) Judgment was given for the plainy 
(5) The Court over-ruled this objec- tiff. S. C. 1. Ld. Ray. 683. 
5 tion, ſaying, that the precedents art the 
[329] | 
Caſe 159. The King again The Inhabitants of Cheſterfield. 
The fervice for [NE Flancis Jeniſon lived as a footboy with Sir Paul Fenkinſmn, 
a year 7 O in M aiton, He is a vill in Goebel, ; 2 dil- 
Ent, unleſs it charged of bis ſervice, and Sir Paul ſent him to Chefterfiald, to one 
be under a T Þorp, a barber, and gave Thorp fix pounds for one year to teach 
hiring for a year him to ſhave. The overſeers of the pariſh of Ch id com- 
between ahn plained that Jeniſen came to be an inhabitant there, refuſed to 
tr and che fer give ſecurity ; and it appearing that J/altor was the laſt place of 
van; and there- g | n 3 
fore if ade friend his legal ſettlement, he was ſent thither by the order of two juſtices. 
of 4 bey give « The vill of /Yalton appealcd ; and, the order being confirmed, 
borbertix * he was removed hither by certiorari. 
© hs have, It was ſaĩd, that ſerving a year upon an expreſs agreement makes 
r itant at Cheſterfield. 
w 
for a year a- E contra. The ſtatute of 3. & 4. 1/11. & Mary, c. 11. is ex- 
cordingly, yet he planatory of the former laws made about ſettlements ; and the party 
— du muſt now bring bimſelf within that act, or he can gain no ſettlement. 
— i ntrad was That act requires, © that if an unmarried perſon, not having child 
not between the © or children (a), be lawfully hired for a year, ſuch ſervice ſhall be 
ſervant and maſ- 


ter.—S. C. 1. Salk. 479. S. C. Skin. 671. S. C. Carth. 400. S. C. Comb. 445. S. C. 12. Mod. 13 
4 Salk. 533. Caſes in Law and Equity, 15. 287. 


(a) See Anthony . Cardigan, Foley, Cald. 206. 3 Rex v. Allendale, 3. Term 
131. 3 Rex v. Bank Newton, 2. Burr. Rep. 382. 


S. C. 433 3 Rex v. Henfingham, 


* good 
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« a good ſettlement.” Now that muſt be a fervice for a year. Tur K 

This was no lawful hiring, for it does not appear that he was 2% 

reained by his own conſent ; and an ation would not have lain ,,, OE 
inſt him upon his departure out of his ſervice, becauſe there was „ Carrrer- 

no mutual contract between the maſter and ſervant. The agree- 15 

ment was made between Sir Paul Fenkinjon and the maſter, who F. N. B. 168. 

was bound only to teach the boy to have. If this ſhould amount B. Lit. F. 

to a contract between them, it mult be as an apprentice ; which 

cannot be, becauſe not by indenture, and therefore void. If he had 

been an apprentice, it muſt be for ſeven years, and then his trade is 

accounted an eſtate, which is a ſecurity to the pariſh. | 


Aljournatur. | 
This caſe was ſpoke to again in Eafter Term following, and 
it was inſiſted, that the order of ſeſſions upon the appeal was 
final, 
But afterwards, in _ Term, TAE CouRT held this to be Carth. 405. 
no good ſettlement in Chefterfield, and that the perſon was well 
removed to Walton (a). | 


(a) See Gregory Stoke v. Pitminſter, 550. ; Rex v. St. Mary Guildford, 2. Bott, 
2. Bott, 326. 3 Rex v. Wrington, Burr. 433z.; Rex . St. Matthew, Ipſwich, 
$. C. 280. ; Rex v. Weyhill, Burr. S. C. 3. Term Rep. 449- 

491. 3 Rex v. Thames Ditton, 3. Bott, 


The King againſt Turner. Caſe 160. 


AY ORDER was made at the general ſeſſions of the peace held for An order on 43. 
the county of Wilis, by which the defendant was aſſeſſed Ela. c. 2. f. 7. 
towards the relief of another perſon, by virtue of the ſtatute of for the mainte- 
43. Eliz. c. 2. and was indicted for diſobeying that order; ne of « pour 
which being removed hither, | — 
This exception was taken to it: The arder is laid. to be made 3 C , gal 
ad generalem ſaſſionem pacis tent. Sc.“ and does not fay 44. fret 
quarterialem ; when it is expreſſiy required by the 43. Eliz. S. C. Set. & 
c. 2. f. 7. © that the relief ſhall be as the juſtices of the peace at Rem. 140. 
« their general QUARTER ſeſſions ſhall aſſeis.“ 22 


For which reaſon it was quaſhed. | 1.Bott P.L.314. 


* [330] 
The Pariſh of Dalbury againſt The Pariſh of Foiſton. Caſe 161. 


AN ORDER was made by two juſtices of the peace to remove To gain a ſettle- 
one Robert Blaad from the pariſh of Foiſten, in the county of ment by refid- 
Derby, to the pariſh of Dalbury, being the place of his birth, ms ti 8 wee 


ment under ten 
pounds a-year there muſt be anal notice, purſuant to the ſtatutes 1. Fac. 2. c. 17. and 3. & 4. Will. 
& Mary, c. 11. ; and therefore, although a perſon be invited by the principal inhabitants of a pariſh to 
teude in ſuch a tenement, and be publicly and openly employed as ſmith to the pariſh for ſeveral years, 
yet, by ſuch a r;fidence only, he gains no ſettlement.—8. C. Comb. 410. S. C. Carth. 396 S. C. Sett. & 
Rem. 178, S. C. Foley, 123. Poſt. 444. 2. Salk. 533, 534» $35» 836. 1. Show. 12. 3. Mod. 
247. Carth. 28, 2. Salk. 533. 2. Bott P. L. 124 
X 3 | The 
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Tur Pain The inhabitants of Dalbury appealed to the quarter ſeflions, and 
or Datnuzy the fact was tated upon the order, « that he lived at Fo; 2 
an, © whole year, and, being a ſmith, worked for the lord of the manor 
or Festen. © andthe vicar ofthe pariſh, in ſnoeing their horſes” which was 
"© 44408 —— to be a ſuſſicient notice; and therefore the order was con- 
221 rmed upon the a , though no notice in writing was given to 
the — 2 — the poor of the Gd pariſh of the 
place of his abode, and the number of his family, purſuant to the 

ſtatute 1. Fac. 2. c. 17. 


Theſe orders being returned hither by certiorari, it was moved 
to affirm the order made upon the appeal, and faid, that ſettlements 
will be as formerly before the making of that act, unleſs the 
come clandeſtinely into the pariſh, which was not done in this caſe; 

fo that having lived at Foifton above forty days, he is now legally 
ſettled in that place. The greater part of the pariſh requeſted this 
man to inhabit there, becauſc they wanted a ſmith ; theretore fince 
he came thither at their deſire, and openly, the ſtatute will never 
extend to him, becauſe that was made to prevent the 
of themſelves above forty days to gain a ſettlement. It has been 
held in this court, that where La pariſhioners of Grampound 
met at a poor man's alehouſe to make a rate, it amounted to notice, 
though no ſuch was given in writing; and it was allowed a good 
ſetilement after the torty days. 
Bur au the ether ſide it was ſaid, that he was no houſeholder, but 
lived wich the widow of the former ſmith in that pariſh, and worked 
therc as her ſervant. The intent of the ſtatute is, that by giving 
netice in writing the parith may know as well the number cf his 
family as the place ot his abode ; but neither the lord of the manor 
nor the vicar can tell how many this ſmith had in his family by 
[331 ] ſhocing their Horſes. * The laſt ſtatute, 3. & 4. Mall. & Mar, 
c. 12. ſeems to be made purpoſely to prevent ſuch fettlements, 

. 1 53. for it enacts, © that the forty days ſhall be accounted from the pub- 

$34 « lication of 10tic- in writing at the place of his abode and number 
of his family, which he fall deliver to the churchwarden, &c.;" 
and by which ſtatute ſeveral things are allowed to make a ſettlement 

Cafes in L:w without notice in writing; as if a man exccute a public office for 

are Fquit), 14. a yem, or fhall be charged with public taxes to the pariſh, or 
be an unmarried perſen tre fer a year, c an apprentice, Ec. 

8. Nod. 38. Sirce the making this act, it has becn adjudged in this court, 
that if a man be a/e/4 to the pariſh rates, and do not fa) 
the ſum at which he is aſſeſted, that ſhall make no ſettle- 
ment (a ; ard yet in the Cafe of Itfwich (b) it was held, that 

if a man be aſieſſed wo the lang tax it amounts to a ſufligient notice, 
and yetit is no paciih tax. 

Comb. 470. CpRIA. Notice by implication will defeat the ſtatute 3. & 4. Will. 
Mary, c. 11. which is explanatory of the ſtatute 1. Jac. 2. c. 7. and 
muſt be purtued ; for the Court cannot go beyond that explanation. 

So the firſt order was confirmed (c). ® 
{a) Set Mr. Conſt's edit. of Bott's Poor e See Rex v. Chertſey, poſt. 454 


Laws, vol. ii. 120. and Rex v. Abbcets Langley, Foley, 110. 
(6) St. Helens v. St. Nicholas Abing- Stra 835. 2. Bott's P. I. 125. pl. 163. 

Con, 2. Salk. 472, 7 N f 
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* Puliſton again/t Warburton and Others. Caſe 162. 


Ege the The declaration was of Trinity Term laſt In ejectment, is 


\ 


S. C. Carth. 301. 
Whereupon the defendants moved to ſtay the entry of the judg- S. C. 12. Mod. 
ment. He had a verdict the ſame Term the cauſe was tried, 25. 
by reaſon of this miſtake of the year of Our Lord in the demile, e e 
which ſhould have been 1696 inſtead of 1697, and they had a rule 1. Mo 2 30. 
accordingly. a Comb. 394. 
And the firſt day of the laſt Term the defendants moved it « Amann - 


again, and the rule was continued till the plaintiff ſhould move (L. 2. ). 


2, Bac. Abr. 
163. 


the Court; which he by SERJEANT WRIGHT laſt Term, to !- Will. . 


amend the declaratian, make the demiſe to be in the year 


16 inſtead of 1 . * 
* 627 X 4 Wlckr, 5 


Pots TON 
ra 


Was Us TON 


AD Oris. 
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*#\WRIGHT, Serjeant. The declaration delivered to the 
in poſſeſſion was right, and a full defence being made at the trial, 
the judgment may be well entered, notwithſtanding this miſtake ; 
and this is warranted by the ſtatute of 32. Hen.8.c.30. of Repleader, 


ha 7 333 ] which enacts, © that in all actions after iſſue joined ju 


Skin. 591. 


Carth. 301. 


*[ 334 ] 


* ſhall be given, notwithſtanding any miſpleading, lack of colour, 
* inſufficient pleading, miſcontinuance, diſcontinuance, or miſ- 
« conveying of proceſs, miſ-joining of iſſue, &c. or any other 
default or negligence of any of the parties, their — 
“ attornies;” which are, large and general words, and will 
juſtify the amendment in this cale. This Court has changed the 
plaintiff in ejectment after the declaration delivered (a), he bei 

a witneſs to prove a deed in the cauſe, It has likewiſe 

the term where the cauſe has been long in agitation (5) ; and it 
was never denied to amend where there is any thing to amend 
by (c). An ejectment is an action brought by conſent, and more 
immediately under the power of this court than any other action, 
for it is à matter of form ſet out by the court (d). Now the 
declaration below againſt the __ ejeftor being right, that being 
in nature of an 9ri21nal, in whoſe room the defendants are to come 
in by rule of court, it is plainly the miſpriſion of the clerk, and 
therefore may be alſo well amended within the ſtatute of 
8. Hen. 6. c. 15. eſpecially when the amendment is in affirmance 
of the judgment. | 


BirRcHn, Serjeant, Sit FRANCIs WINNINGTON, and Sik 
Thomas Powys, contra. If by theſe general words in the ſtatute 
of 32. Hen. 8. c. 30. eve thing may be amended, as it has been 
argued on the other ſide, 4 motions in arreſt ot judgment 
would be vain, and to no purpoſe; becauſe let there be never fo 
many errors, either in title, ſubſtance, or ſorm, they may be all 
amended; but the practice is otherwiſe. As to the reaſon offered 
why tae Court thould make an amendment in this caſe, becauſe 
they have altered a plaintiff in the ſame action, that can be of little 
force; for it is not material who is plaintiff in ejectment, for he is 


only a nominal and imaginary perſon ; and therefore judgment ſhall 


be entered againſt him after he is dead, becauſe he is not concerned 
in intereſt (). * This miſtake was ſeen before the trial, and the 
plaintiff niaved the Court twice, but they would not alter it; but 
yet he proceeded to try the cauſe, and would not have the Court 
make a new recorg, a new leaſe, and a new ouſter, which could not 
be done without the conſent of both parties. All amendments 
extend to forms and miſtakes of clerks, but not to titles and ſub- 
Nance, as this is (7). It has been ſaid, that the Court ſhould give 


(a) But it was before plea pleaded. (c) But ſee Stra. 1211. 
x. Sid. 24. —Sce Ld. Ray. 771. 3: Burr. (d 1. Bun. 668. 3. Bl. Com. 206, 
1250. | (e) 1. Mod. Rep. 252. 

(5) Carth. 3. Comb. 13. 50.——But Y) See 4. Burr. 2449. and Runnings 
fre Carth. 301. Comb. 110. 1. Satk. ton's EjeRtments, 105. 
257. that it cannot be done without con- : 
ſent of parties. 


leave 
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where the cauſe has been long depending; but, certainly, that can 
fignify little to this pak ts, becauſe where difficulties ariſe, 
Curia adviſare vult for two or three years together, rather than give 
z haſty judgment. Now that is the act of the Court, no 
default of the 1 they may well enlarge the term (a). 
It cannot be ſaid, with any colour of reaſon, that this action is 
more under the power of this court than any other; for proceed- 
ings in ejectment are as as in any other caſes whatſoever. 
In the caſe of Thompſon v. Leach (5), an 72 was brought for 
ſo many acres ligni, but the Court would not amend it, and put in 
the word © beſet 3” and therefore the plaintiff having declared of 
ſeveral other thi care was taken to ſeparate the damages by the 
verdict. Now this being matter of ſubſtance, it cannot be 
amended by the ſtatute of 8, Hen, 6. c. 15. becauſe that does not 
extend to this caſe, for it muſt be after judgment, and in affirm- 
ance of the ſame ; and this motion is made in arreſt of j 
The latter ſtatutes do not extend to it, but only matter of form; 
ſo that it will be difficult for the plaintiff to ſhew any particular 
proviſion in thoſe acts to ſuit with this caſe. This Court denied to 
the term in an ejectment in the caſe of Hutchins u. Baſe 
fett (c), which was hung up many years by privy e of parliament. 
This is not the miſpriſion of the clerk, and the it cannot be 
now amended in another Term. So was the law formerly held to 
be in an action of treſpaſs (d) for breaking the plaintiffs cloſe, and 


Potts ron 
againft 
Wansun ron 


anvd OTureh. 


carrying away his goods; which words were left out of the decla- 


ration. This was not allowed to be amended in another Term, 
for the plaintiff is to declare at his peril. Neither can the caſe of 
Penble v. Stern (e) be an authority to govern this: it was a 
ſpecial verdict in ejectment; and an exception was taken to the 
declaration, becauſe it was of a park, without ſaying how many 
acres et de pannagio, of which an * ejectment would not lie: but 
the Court being divided upon another point, a rule was made to 
adjourn it into THE EXCHEQUER CHAMBER ; and before the 
record was certified, Si WADHam W yNDHAM, one of the 
Juſtices againſt the judgment for the plaintiff, died ; and then, 
there being but three Judges in court, a motion was made for 
judgment, according to the opinion of the other two, KELYNGE 


*[ 335] 


and TwisDE, the plaintiff having releaſed the damages for theſe - 


things without the conſent of the defendant, which could not be 
done by law ; and it being oppoſed by WesToON, who was of 
counſel with the defendant, yet at laſt he conſented to it, becauſe he 


(e) Carth. 3. Comb. 15. 6. Mod. 58. Bro. Abr. © Amendment” pl. 
130. | ; 
(6) 9 Eaſter Term 31. Car. 2. 1. Sid. 


(e) 1. Show. 537. 416. 
(% Year Bock 22. Ha. 6. pl. 


Gay 
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Purroron ſaw theſe two Judges would otherwiſe give judgment againſt his 
w client (a). | | 
Waasen ron 
abs (a) The Court agreed, that in a between the ſame parties in the Michae} 
judgment by confeſſion on a war- mas Term following. 8. C. Carth. 4c, ; 
rant of attorney, it had, and might be Bennett v. Gawdy, 1. Show. 207, 4. C. 
amended, becauſe without ſuch amend. Carth. 128. accord. —But fee M 
ment the agreement and intent of the par- v. Skinner, 2. Stra. $90. ; Aflin v. per. 
ties could not be fulfilled ; but denied it kin, 1. Burr. 665. ; Baker v. Cole, 
in the principal caſe, becauſe it altered the 3. Burr, 1161. ; Hardman v. Pik 
iffue and made another title. S. C. 1. Salk. 4. Burr. 2447. 3 Roe on demiſe of Lee «. 
48. Therefore a new trial was had at bar Ellis, 2. BL Rep. 940. 


Caſe 163. Cholmondley again Broom, 
Todebtonbond FYEBT UPON BOXD was drought againſt the defendant in this 
kid in Middle- court in bo nt mareſchall; : he pleaded, that about the 
— of the ibiting the bill he was an inhabitant in the 


Ae of COUNTY latine of Cheſter, to wit, at Nantwich, and notoriouſſ 
— kng's bench —— Juen this being held to be 4 for eign plea, and 
that be was not ſworn, the plaintiff for that reaſon ſigned his judgment. 


commorant 


wn goa + = 7 Mn. Cuss nm moved to ſet it aſide, becauſe though it is a 
ſuch plca need Plea to the juriſdiction, yet it is not 4 foreign plea, and therefore 
not be on oath. Heed not be ſworn. © © Autient deme/ne,” and all pleas of privilege, 
Sc. SK. 173. are pleas to the juriſdiction ; but they are not foreign, and there- 
Sc. Carth. 402. fore they are to be received without an oath.. Many inftances 
. C. 12. Mod. may be given of foreign pleas, which if not collateral to the action 
—_ muſt be received in that manner: as in an action of debt for money, 
+ ini 212 if it appear upon the condition of the bond that it ſhould be 
201, 202, — Paid out of the juriſliction of an inferior court, and the defendant 
2.Salk.515.543- plead payment accordingly, this plea muſt be received without an 
Lutw. 236. oath (a). | Bra 
Style, 22 5. | = 
„ And for this reaſon the judgment was ſet aſide. 
Comb. 582. l 


4 Bac. Abr. 53. , . 
Tidd's Pra. 241... (] Bur ſee 4. & 5. Ann, c. 16. . 11. Fort. 341 
13361 3 
Caſe 164. The King againft Jarvois. 


In quare fed, A TRIAL AT BAR ina guare impedit for the church of North- 
if the plaintiff id, ſetting forth, that John 1/ebly, late prior of the diſſolved 
e e monaſtery of St. James the Apaftle, of Dudley, in the county of 
—_ em ws TP orcefter, was ſeiſed of the advowlſon of the ſaid * church in grols 
x1x6, and the as Of fee, in right of his faid priory, and that he and his convent, 
defendant plead on the ninth of June, in the twenty-firſt year of Henry the Eighth, 
that bene & ve. granted the next preſentation thereof to Ralph Bradley and others, 
—_—— ON under their common ſcal; that by the ſtatute made on the fourth 
— of February, in the twenty-ſeventh year of Henry the Eighth, 
of the advowlong, * x n . 
and granted it THE PRIORY Was diſſolved, not having above the clear yearly 
rout in the declaration, yet the plaintiff, notwithſtanding his cafaſien in the pleadings, muſt give ſome 
evidence that the advowſon was once in THE cxown. —Ante, 297, 298, &c. 4 
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value of two hundred pounds, and the poſſeſſions thereof were given 
to the king and his heirs (a) ; that Henry the Eighth died ſeiſed, 
and it afterwards came to Queen Mary, and ſo on to Queen Elixa- 
beth ; that Ralph Bradley, the fourteenth of Auguft 1558, which 
was in the laſt year of Queen Mary, granted the next preſentation 
to Sir Richard Leving/ton, and Edward Levingfton, Eſq, ; that 
bir Richard died, and Edward Levingſton ſurvived, and was fole 
poſſeſſed ; that Queen Mary died ſeiſed of the advowſon, and the 
church became void by the death of Richard Walker, and that 
Edward N nted Henry Squire, who was inſtituted 
and inducted ; that Pucen Elizabeth died without iſſue, and the 
advowſon of the ſaid church deſcended to King James the Firft, 
and ſo derives a title to his preſent majeſty ; that the church 
being void, it belonged to him to preſent. 


Tur King 
againſt 
Jau vote. 


The defendant pleads, that bene et verum et that King James 


was ſeiſed of the advowſon in groſs as of fee, prout in the declara- 
tion; but that he by letters patents under THE GREAT SEAL, 
dated the eleventh of July, in the thirteenth year of his rei 
granted the ſame to Sir Charles — and Edward Sawyer, 
and their heirs, the church being then full of the ſaid Henry Squire; 
that they, on the fifteenth of July, in the ſame year, granted it to 
Eduard Skinner and his heirs ; that Skinner aftetwards levied a 
fine to Sir Thomas Jarvis, and declared the uſes thereof to the 
zee and his heirs; that Sir Thomgs.Jarvois, on the thirtieth 
Merch, in the fourth year of Charles the Firſt, granted the next 
preſentation to Phineas White ; that the church became void by 
the death' of Squire ; and that Phineas White preſented Timot 
White, who was inſtituted and inducted ; that Sir Thomas Jarvois 
died ſeiſed, and the advowſon did deſcend to Sir Thomas Farwvois, 
his ſon and heir, and that the church became void by the death of 
White; that he thereupon preſented Jobn Hinkley, who was inſti- 
tuted and inducted ; * that Sir Thomas Farvois died ſeiſed, and the 
faidadvowſon deſcended to the defendant, being his ſon and heir, and 
that the church being void by the death of Hintley, he preſented 
the defendant Hinkley thereunto, who was inſtituted and inducted ; 
and traverſed, that King James died ſeiſed of the advowſon afore- 
ſaid modo et forma prout ATTORN, GENERAL. præd. dom. regis 
nunc per narration. ſuam pred. "= pales allegavit, PROTEST ANDO 
that Sir 22222 deceaſed and the defendant Jarvois were 
ſucceſſively, for the ſpace of ſixty years and more before this writ 
brought, ſeiſed of the advowſon in groſs as of fee, and that Henry 
Squire died about ſixty years before the writ brought, ron PLEA 
SAITH, that bene et verum 25 that King James was ſeiſed, and 
derived a title to the de 
church was void by the death of enry Squire. 


Taz ATTORNEY GENERAL took iſſue upon the traverſe of 


* 


Farvois, which was now to be tried. 


a) 37. Hen. 8. | 
(«) 37. Hen. 8. cap. F. The 


*[ 337] 


t Tarvois, ABSQUE HOC that the 
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Tux Kixs The queſtion at the trial was, Whether the defendant ſhould 
| give evidence, and ſhew how this advowſon came out of Tur 
CROWN ? for having alledged, that bene et verum eft that King 
James was ſeiſed, and induced his title by a grant from the king 
and having traverſed that the king died ſeiſed, &c. he ought to 
produce his grant, and ihew how it came out of the crown ; for 


the ſeifin of the king being confeſſed in the ex hoc ſeguitur 
that he died 2 ny 


But notwithſtanding this confeſſion in the plea, THE Co 
made the plaintiff give ſome evidence that this . We 
in THE CROWN. 

A grant made by © be plaintiff thereupon produced a grant of THE PRIOR made 
e ot one dy him of the next preſentation, and THE PRIORY being non 
l . — diſſolved, the advowſon of conſequence muſt be in the crown, 
evidence of an advowſon having been in Taz cxown. | 


The defendant then produced his grant, which was by a warrant 
from the commiſſioners under THE GREAT SEAL for confirming 
defective titles. 192 

Tn CounsEL the plaintiff inſiſted, that ſuch 
was not ſufficient, —— thoſe — Me had 44 
authority to make an original grant; ay had only a ſpe- 
cial authority given them to ſupply defective titles, by con- 
-arming ſuch grants which were already made by the king. 


This commiffion, which is dated the twenty-fourth February, 

in the firſt year of King James, is upon record under THE GREA? 

SEAL ; it is an expreſs —_— given to certain perſons, and the 

grant made by them is with reference to that authority, for it is 

A per warrantum commiſſionat.; therefore they muſt; produce an 

a4 grant from the crown. Now it appears, that the king was 

*[ 338 ] deceived, even upon the * very record; which makes the letters 

. Patents void without a ſcire 2 for he intended to grant nothing 

8 Job. t what was in the poſſeſſion of the party before, or for which 

x. Co. 45. be had fome colour of a grant upon which the commiſſion was to 
Skin. 659. Operate. | 


8 But rr was ARGUED for the defendant, that he need not 
ſhew a precedent grant, becauſe this made by THE coMmis- 
-SIONERS was ſufficient ; for it ſhall be — that THE cou · 
MISSIONERS did purſue their authority; and the poſſeſſion having 
been in the defendant and his anceſtors for fixty years and upwards, 
and no preſentation fince from the crown, it never be in- 
tended ther thoſe commiſſioners exceeded their power. 


And of this opinion was THE Covrr, eſpecially ſince the plain- 

tiff could not produce any evidence that the king did preſent to 

this living ſince the diſſolution of the priory ; and therefore it is 

poſſible that THE PRIOR might grant away this advowſon before 

the ſtatute of 37. Hen. 8. c. 8. and it might be that evidence 

was given of ch a grant to the commiſſioners. Theſe —__ 
pater 


| Jan vors. 


— 241 


r 


mk EA A£XA © i a=. 
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patents Were granted to commiſſioners to quiet the poſſeſſions of Tur Kine 
the people, whether the crown had any pretence or not, 


Jazxvors. 
The plaintiff was nonſuit. 
Brace againſt Pennoyer. Caſe 16g. 
N TRESPASS, there was a Ju t in the common againſt If on a wt of 
[ three defendants, who brought @ writ of error in this court; e on ajudg- 


1nd, before the record certified, one of the plaintiffs in error died; u n ape 
and after his death a capias ad fatisfaciendum was taken out againſt — — 


the other two ſurviving without bringing a ſcire factas. tiffs in error die 
* before record 

The queſtion was, Whether there ought not firſt to be Mrs 
ſcire facias 9; Court, on a ſug- 


Becauſe, as it was faid, the execution varies from the judgment, made <= 
ind is not purſuant to the record, becauſe there was an alteration death, will grant 
of the perſons from three to two. It is true, where one is not dro je ruſs Dig 

to the record, as heir, executor, or adminiſtrator, he can have —— without © 
no execution without a ſcire facias, though it be within the year, fe facias.. 
becauſe the alteration of the perſon alters the proceſs. But it is as . | 
true, that if two plaintiffs recover, and one die before execution, [ 339 ] 
the ſurvivor may take it out without a ſcire facias, becauſe he is S. C. 1. Salk. 
and privy to — ent; and if it * ſhould happen that 3's: 
de dead man had releaſed the judgment, the defendant may bring 3 
an audita querela and be — a). It is true, if one of the 108. 
plaintiffs in error had died after the affirmance of the judgment, S. C. comb. 447: 
there muſt be a ſcire facias. In replevin, three defendants made 5-C- Carth. 404. 
izance, &c. (b) and a verdict was given for the plaintiff in 5. C 12. Mod. 

chaelmas Term, in the ſecond year of Queen Elizabeth; one of 22. I. 
the defendants died after the laſt continuance, yet judgment was pl. 16. 

ven againſt the other two ſurviving without a ſcire facias, Moor, 367. 

, which it appears, that execution may be taken in this caſe Ny» 151. 
without any ſuggeſtion made on THE ROLL, and without applica- K= van 


tion made to the Court. — 
Curia. A ſcire facias is not nec upon the abatement by end 264. 
the death of the party; for what need is there of it, when the party 1. Show. 40g. 


cannot plead to it? If they preſs for a return of the writ of error, it Skin. 82. 682. 
will be certified ; and without a ſuggeſtion upon THE ROLL, he had 8. Mod. 108. 
no means to know that one of the parties was dead (c). Therefore 5 Cm. Dig. 
ſuch a ſuggeſtion ought to be made (4d), and then to pray execu- 8 
tion againſt the ſurvivors, et quia ſuper examination. conflat Cur. 201. 360. : 
that one of the defendants was dead; therefore the Court dogs 4. Bac. Abr. 


award execution againſt the reſt. 416, 417. 49% 


And for this reaſon a ſuperſedeas was awarded, quia improvide. 


(«) Fide 1. Salk. 264. 319. c) Vide 1. Lilly, 2. 
(6) Sactville's Caſe, Dyer, 175. 25 See 8. ® 9. 5 3. C. 11.1 7. 


TRINITY 


TRINITY TERM, 


The Ninth of William the Third, 
IN 


The King's Bench. 


Sir John Holt, Kut. Chief Juſtice. $3.6 * 
Sir Thomas Rokeby, Kut. : 

Sir John Turton, Knt. Tuſtices.” 
Sir Samuel Eyre, Knt. 
Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, E. Solicitor General. 


*[ 349 ] 
The King againſt Broom. Caſe 166. 
T AFRICAN COMPANY, in the year 1691, hired theſhip If a ſhip belong. 


ed & THE AMERICA,” whereof one John Broom ing to © ſubje®, 
was maſter, who took a French ſbip in the Weſt Indies, . _ 
and ſhe was condemned there as prize, and the property was veſted take a ſhip be. 
in THE KING. Afterwards Broom ſold the goods in Barbadves, longing :0 an 
and then came home, and he was proſecuted in THE ADMIRALTY en enemy, the 
couRT at the ſuit of the king; upon which proſecution Peru by ſuch 
there was a ſentence, and an appeal was brought from that ſen- 1d bein Tas 
tence, K 


its being con- 
| demned in nx 
Pending that appeal, Broom moved for a prabibition, ſug- g 5 — | 
us, ** 


FixsT, That the ſhip and goods were taken in the Wit Indies **y veſted in 


. THE 
infra corpus comitatits, and ſo THE COURT OF ADMIRALTY had and 3 * 


no original juriſdiction of the cauſe : and this was on purpoſe to the captor aſter- 
ſop the proceeding upon his own appeal. e den een 
prize to 
own uſe, the value may be recovered againſt him by ſuit in the ſpiritual court.—5. C. Carth. 398. 
* C. 1. Salk. 32. 8. C. Comb. 444. 8. C. 12. Mod. 134. 1. Salk. 31. 2. Salk. 440. 3. Lev. 351. 
6. Mod. 13. 4. Mod. 176. 2. Lev. 27. Ray. 489. Show. 29. 1. S d. 320. 367. 2. Saund. 260. 
Skin, 59. Raym. 473. 1. Sid. 320. 367. 1. Lev. 243. Carth. 474 Dougl. 594. 613. nic, 
3 Term Rep. 3a3. 4 Term Rep. 385. 
SECONDLY, 
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Tan Kit SECONDLY, That the property being once veſted in the ki 
ogenſ by the condemnation of the ſhip as prize, there can be no- ſuit af. 
B. terwards in THE ADMIRALTY COURT hete ; for if after ſuch 
condemnation the goods be converted, the king muſt bring an 
action of trover : and this is a plain action of trover upon the face 

of the libel. | : 
To which it was anſwered, that the ſhip was taken without any 
commiſſion or letters of marque ; and therefore it is a perquiſite to 


ſhip and goods. | 
There is nothing within the libel upon which to 2 


. 1 * FixsT, They fay that the ſhip was taken in the Ve Indir; 
[ 34 13 corpus — — which is not ſufficient ; for 2 
appear upon the libel, that ſhe was taken upon the land beyond 
ſea, becauſe this Court takes no notice of counties there, and no 
prohibition after ſentence ſhall be granted upon a bare ſuggeſtion 

that the _— was not ſuper altum mere (a). | hat the prope 
is not ve in the king by the condemnation, for that cal 
declares it to be im him, for which he may afterwards fue in 
THE ADMIRALTY here; and though the goods were ſold at land, 
and an action might be brought at law for the converſion, yet the 

original cauſe ariſing upon the ſea, upon which this ſale did 

ives THE COURT OF ADMIRALTY juriſdiction, for the conver- 
on was at ſea, though the goods were fold at Barbaazes (b) ; and 
the firſt motion he made toward the place was a breach of truſt, 
of which the converſion at land was an evidence. But it is too 
late to pray a prohibition after ſentence, and an appeal — (e); 
for it would be a great inconveniency to allow it after ſo much 
expence, and no exception taken to the juriſdiction, This is a 
reaſon given by my Lox D RoLLE in his Abridgment (d). As for 
inſtance : By the e 23. Hen. 8.c. 9. No man is to be cited 
to appear out of the dioceſe where he liveth, except, &c. upon 
« pain of double damages to the party grieved, and ten pounds to 
Skin. 2969 .— the king. A ſuit was — the prerogative court 
Caſes in Law for a legacy, and the party had ſentence for it (e) 3 and upon an 
and Equity>433 appeal from the ſentence to the delegates, the, ſentence was con- 
firmed, and coſts taxed, and excommunication for non-payment. 
Now the executors would have @ prohibition upon the itatute, 
becauſe they dwelled in another dioceſe ; but the Court granted 


{a} 3- Mod. 244 1. Lev. 243. 286. 2. Bur. 813. Doug). 575. 

1. Sid. 367. J. Roll. Rep. 30. 2. Brownl. 2. Term Rep. 47% 
34. (4%) Friſewell's Caſe, 2. Roll. Abr- 
p (% Cro. Eliz. 685. 2. Saund. 260. 319. 
x. Sid. 320, 1. Mod. 18, 2. Salk. (e) Smith v. Executors of Poyndreill, 


54% | Cro. Car. 97. 
( But ſee B. R. H. 317. 3. Mod. 


@ confaltatin 


THE ADMIRALTY, and Broom is reſponſible to the king for the + 


awOUs_ a oa A _ acc cs R c 


- 


Trinity Term, 9. Will. 3. In B. R. 
tinfultation, becauſe they came too late for a prohibition, having Tz Kixe 
"= aloe the juriſdiction of that court. Rr agamſt | 


; Baxoom, 
Adjournatur (a). 


(a) It is ſaid, that it was reſolved by tinued act, S. C. Carth. 398: ; and there- 
the Court, that no prohibition ſhould go, fore the adiniralty having juriſdiction, the 
becauſe THE COURT OF ADMIRALTY fentence has bound the property, and 
had juriſdiftion of the criginal cauſe, which precluded the courts of common - law 
was the cofture, upon which the king's fromexamining the matter until annulled 
title immediately accruet, and as the em- by appeal; S. C. . Salk. 33. 8. © 
t-zlement or converſion was immediate- 12. Mod. 135. n | 
ly upon the capture, al was but one con- | | 


The King againft Holroy. | Caſe 167. 


THE DEFENDANT was indicted or concealing traitors un- In mildemeane, 
known, and buying clippings. He was found guilty ; and the entry of a 
brought a writ of error, and affigned for cauſe, that there was a mi- ede in- 


ſcricerdia inſtead of a capiatur, Am od this "roar wie judg- 3 cabia- 


ment was reverſed. 1. Hale P. C. 
233. 
a * [ 342 ] 
* The King againſt Greep. | | os x68. 


THE DEFENDANT was tried for perjury on a trial AT BAR, An information 
upon an information at common law, ſetting forth, that there at common law 
was a trial in the common pleas ſuch a Term, between Richards off * led 
plaintiff and Gornforth defendant. Duadgue ſuper triation. ill. in lein. 
per quoſdam teſtes adtunc et ibidem ex parte pred. ROBERTI 
RICHARDS in cauſa pred. product. et altunc et ibidem debits mo- 
0% jurat, juratoribus Jurat. illius in evidenc. adtunc et ibidem 
dit. fuit quod pred. indentura barganiæ et vendition. geren. 
lat. di cio decimo quintꝰ die Junii anne Domini milleſimo ſexcente/imo 
wigefimo primo ſupradiclo necnon pr d. indentur. relaxation. ger en. 
dat, difto decimo ſexto d e Julii auns Domini milleſimo ſercenigſimo 
etogeſimo prime ſupradiftos figillat. et deliberat. fuiſſent per 
præfat. nut er DUCEM ALBEMARLE tempore dat. earundem inden- 
ur. apud tunc damum manſional. ipſius nuper Ducts ALBE= 
MARLE ce'it Vocat. five coguit. per nomen de ALBEMARLE HOUSE 3 
que quidem domus pred. decimo ſexto die Julii anno illo fuit 
anat. in paroch. Sax MARTINI IN CAMPIS in com. Mip- 
DLESEX pred. Quodęguc quidam RICHARDUS STRODE armiger. 
tmporibus ſigillation. et deliberation. indentur. ill. fuit præſens in 
Gino ill. cum prefat. Duck ALBEMARLE et fuit teſtis pred. 
/igillation. et deliberation. earundem. Ac ulterius idem coron. et attorn. 
dd dom. regis pro cadem domino rege dat. cur. bie intelligi et 
nformart quod adtunc et ilidem ad triand. ill. SCILICET in pred. 
dab. Sandiæ Trinitatis anno regni witti dominz regis nume 
laue ſupradifto apud WESTMINSTER pred. in com. MIDDLE= 
EX in pred. cur. ipfius dominu regis 4 banco pred. ibid. qui- 
dam RoBERTUs GRrEEP nuper de paroch. de PLIMPTON 
d. MarLz in tom. DEVON. yeoman product. fuit teſtis ex parts 
Vor. V. Y pred. 
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own uh pred. HExRIct CORNFORTH defend. in cauſa pred. et adiune; 
Ganz. ibidem jurat. fuit ſuper ſacroſanf. Dei cvangelio ad dicen. verita- 
4 tem totam veritatem et nihil præter veritatem de et in præmiſſi in 
exitu inter partes pred. modo ct forma pred. poſit. Duodque idem 
RoperTus GREEP Deum pre oculis ſuis non habens ſed inf; 
gation. diabolica mot. et ſeduf?. adtunc ef ibidem per attum «+ 
conſenſum ſuos falſ/s malitioſt voluntarit el corruptt ſuper ſe. 
cramentum ſuum pred. dizit depoſuit juravit et juratoribus jure 
pred. in evidenc. d. et concernen. pred. RICHARDO STRODE ddt 
god circa medium Fulii, ANGLICE © the middle of July, «ge. 
+." "DI $49 1 imo primo menſem Julii anno Dom. * milleſimo ſexcenteſimo a 
imo prims ſupradict. innuend. MAGIST. STRODE prefat. 
RICHARDUM STRODE innuemdo fuit apud NEWNHAM (quandan 
| domum vocat. NEWNHAM in paroch de PlIiur rox Saxcts 
Maxi in com. DEVON. innuendo) et quod circa medium Juli, 
ANGLICE “ July,” mille/imo ſexcenteſimo ofogeſims primo 
eundem menſem Juli: eadem anno innuendo MAC ISsTER STRrODE 
eundem RICHARD. STRODE iterum innuendo fuit apud Newy- 
HAM © dif}. dom. vocat. NEWXNHAM paroch. de PLtmpToOy 
SAN MARLE in cem. DEVON. pred. innuends ; et quod circa 
medium menſis Julii anno Dom. milleſimo ſexcente/imo oftogefims 
primo MAGISTER STRODE iam eundem R1iCHARDUM STRODE 
iterum immuemdo fuit apud NEWNHAM (fred. domum wicat. 
NEWNHAM in paroch. pred. de PLIMPTON' SANCTE Makiz 
in diftlo com. DEVON. tterum intuendo), ubi revera et in fafh 
prefat. RIcHARDUS STRODE circa medium difft menſis Julli ann 
Domini milliſimo ſexcenteſeme ofogeſimo primo ſupradifto wel ad 
aliqued aliud tempus quedcunque in ditto menſe Fulii codem ann; 
or fuit apud NEWNHAM pred. prout idem ROBERTUs GREte 
acramentum ſuum pred. fails maittof e voluntarit et co 
rupt? dixit depeſuit jur ait et juratoribus ihidem jure pred. eviden, 
dedit, Se. * 


On an iffue in TRE DEFEXDANT was convicted of perjury. 
replewin, whether [ 
A. died ſeiſed of AND NOW it was moved in arreſt of judgment: 


fee; | mart Fmsr, For that it is not ſet forth that THE OATH was mate- 
- ſcribing witneſs rial to the matter in iſſue. 
— SECONDLY, The fact is laid, that at a former trial Mr. Strud: 


that be aw A. Z " 

— e evidence, that the indentures of leaſe and releaſe were execu- 
month of Jae — *. the Duke of Albemarle, at Albemarle Houſe, about the time 
at of the date thereof, which was the ſixteenth day of 35 in the 
Ein Londen; year 1681, and that he was then and there preſent with the Dutz, 


and C. fwears, "rd was 2 Witneſs that the Duke did ſeal and deliver the fame : 
commorant about the faid month of July at Newnham ; this, although ſufficiently material to the 
matter in ifſue, is not a contradiction ſufficiently direct to ſupport an affignment of yzzjuzr; 
£ nor can the contradiQtion be rendered certain by an * inmrrds, a certain dwelling-houſe belonging to 
| 44 the faid B. at Newnham, in the pariſh of Plmpten, in the county of Dees 3“ for the office of n. 
= zun bEN po is only to erf the meaning of the propofition aſſigned, and not to add new terms to it. 

S. C. 2. Salk. 513. & C. Carth. 421. 8. C. Holt, 535. S. C. 12. Mod. 139. S. C. Comb. 459. 
| S. C. 1. Ld. Ray. 256. 8. C. Comy. Rep. 43. 4- Co. 44- $- Co. 120. 2. Inſt. 378. 3- Inſt. 230. 
'Y 9. St. Tr. 682. Sayer, 280. 4. Com. Dig. 8yo. 662. Cowp. 672. 1. Term Rep. 66. 


and 
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and the perjury now aſſigned is; that the defendant then depoſed, T Kine 
ut th ; 


« that a e fame time Mr. Strode was at Newnham quand. 


« Jomuin vocat: NEWNAAM in paroch. PLimPTON 8. RIA 


« in com, DEVON. innuends).” 


Now the words © about which time” are very uncertain ; 


for if he had depoſed, Ar. Strode was then at Newnham,” 
without ſaying any more, it muſt be agreed that had been uncer- 


tain, for it does not appear where Newnham * is, or that it was * 


Mr. Strode's houſe, or in what county, or in what place. Then 


Caſes 


Carr. 


[ 344 ] 


the innuendo muſt be the only ſupport of this information z and S4 key 12 


that makes it worſe : for the defendant ſwore, that . Myr. Strode Hob. 6. 
e was then at Netunbam, which may be taken pr intended any 4- Oo. 17. 
Newnham in England; and by the innuends it is tied up to a 1 Rol. 78. 


ial Newnham in Devon, at which place it does not appear that — 4 


he wore Mr. Strede then was: fo there being no ſuch Newnham 
mentioned before, the :nnuendo is immaterial, for the duty of an 
immendd is to aſcertain a thing mentioned before. They ſhould 
have ſet forth, that there was a trial, &c. ; that a deed was given 
in evidence; that Ar. Strode was produced as a witneſs to ſupport 
that deed ; that he had a houſe in Devon called Newnham ; that 
he depoſed he ſaw the deeds executed in Albemarle Houſe at ſuch a 
time ; and that the defendant ſwore that Mr. Strode was then at 
Næunham When words ſpoken are uncertain, they ſhall not be 
made actionable by an averment as to ſay of an attorney, & Thou 
« haſt forged writings,” innuendo bonds and covenants (a); or to 
fay, „that man had THE ox, innuendo THE French rox (6).” 
There ought to be a greater certainty of the place than of an addi- 
tion to the party; and for this r Where eighteen were in- 
dicted for a riot (c), and there was no place named where ſeven- 
teen of them did dwell, the indictment was quaſhed. In Mi- 
chaelmas Term, in the thirty-ſeventh year of Ducen Elizabeth, 
a man was indifted in this court upon the ſtatute 5. Elix. c. g. 
for perjury (d) ; the indiftment ſet forth, that there was a ſuit 
in chancery between two parties for the manor of Staverton in 
Devon; that a commiſſion was awarded to examine witneſſes in 
that cauſe ; and that the defendant, being examined, did ſwear that 
a feoffment of the manor was delivered as an eſcrow, &c. innuendo 
pred. manerium. Now it did not appear that the oath which the 
defendant then made of the delivery of that: deed did concern the 
manor of Staverton then in queſtion ; and it ſhall not be made 
more certain by the following words, «© manerium pred. 1NNU- 
« ENDO,” becauſe a man ſhall not be puniſhed for a perjury by 
the help of an innuends. Now though that indictment was upon 
the ſtatute, yet the ſame reaſon which was then given will hold 
good upon an information at common law for the ſame offence. 


21. 


pon the whole matter, it is uncertain what Newnham was [ 345 ] 


intended by the witneſs; for it is inconſiſtent with his evidence 


(a) 3. Bulſt. 265. (e) 1. Bulft. 183. 
(5) 1. Roll. Abr. 43. Cro. Jac. 430. (4) Cro. Eliz. 439. 
Palm. 64. Stra. 1189. 
Y 2 to 
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Tux Rug to ſay, that it was Newnham in Middleſex ; and the jury would 
| 9 He conſideration of it, unleſs it had been deſcribed w them 
CEE by aſking what Newnzham was meant. So that, without the 
innuendo, NON-CONSTAT what Newnham it is; for it may be a 
houſe, or a vill, or a lieu conus, and near Albemarle Houſe ; it is 
the diſtance from thence which makes the thing material. Now 
Mr. Strode having depoſed, that « on or about the middle of July he 
vas a witneſs to the execution of the deeds at Albemarle ouſe,” 
and the defendant having fworn « he was then at Newnham” gene- 
rally, it may be interided the very next houſe to Albemarle 15 
but the iannende makes it to be at Newnham in Devon, which is 
different from what was ſworn; for the law prima facie intends 
Newnham to be a vill, and the innuendo limits it to a particular 
houſe in a pariſh, which alters the very ſignification of the word, 
and reduces it from a generality to a certainty. The law will 
not allow words to be enlarged by an :mnuends, fo as to ſupport an 
action on the caſe for ſpeaking RI 3 4 multꝭ fortiori in caſes 
of perjury, for that would be to-convict a man of one of the higheſt 
crimes in a matter never ſworn by him. This was the opinion of 
JosTiIce Gawvpy, that a man cannot be perjured by an innu- 
end (b). And there is no authority cited on the other fide to 
prove, that an innuende will make words actionable which are not 
ſo in their own nature; but where a colloquium is laid, or the 
words of themſelves are actionable, there an innvendo may explain 
them. And therefore it was agreed (c), that if a man ſay, 
Thou haſt ſtolen my piece,” innuendo © my gun,” the action 
will not lie; for though by common intendment @ piece is a gun, 
yet it is uncertain, and ſhall not be helped by an iunuende; but if 
there had been any previous diſcourſe of @ gun, then the action 
might have been ſupported by the innuendo. | | 
"SECONDLY, Perjury muſt be in ſomething material to the 
iſſue; for if it be wholly foreign and impertinent it is not perjury 
but a vain and idle oath (4). In Michae/mas Term, in the 
year of James the Firſt (e), a man was indicted in the ſtar- 
chamber for perjury committed by him in THE cOURT or 
REQUESTS, in giving evidence there in a cauſe concerning the 
title of lands, which was reſolved by ALL TAE JuDGEs or 
4 [ 346 ] ENGLAND not“ to be puniſhable, for it was an impertinent and 
not à corrupt oath, becauſe that court has no authority to examine 
fach titles. The oath of a juryman is, that he ſhall « well and 
& truly try the iſſue between the parties: ſo that if he do try = 
thing beſides the iſſue it is per non juratum (J); and if his verdi 
thereupon be falſe it is not perjury, neither can he be attainted, 
becauſe neither party is grieved thereby (g). 
(a) > 6. 45. 1. Vent. 337. that ſtatitg that at ſuch a court A. B. was 


_ Cro. . « in due ſtrm of law tried upon a certain. 
(5) Godb. 107. | « indiftment then and there deper ding againit 
le) Oed. 339. | « him for murder,” and that ar ad 
(4) Godb. 192. «© nen the ſaid trial it then and there became 

(e) Rex v. Paine, Yelv. 113. 3. © and <vas made a material queſtion whether 
'Bulft. 107. | « Kc. ate ſufficient averments that the 
() Hob. 53. 11. Co. 13. perjury was committed on the trial of 


le) See Rex v. Dowlin, E. R. Trinity A. B. and that the queſtion was material 
Term, 1793, where it was determined, on that trial. 5. Term Rep. 311. 
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Ir was ARGUED for the king, that the in nuendo makes the Tur kN 
certain enough, and that the breach of the oath is well af= ef" 
- for it is laid in fact, that Mr. Strade & was not at 
% Newnham aforefaid.” It is admitted, that an innuendo is not 
proper to extend words beyond their ordinary and common 
meaning; and likewiſe where a word is capable. of two ſigniſica- 
tions, and by an innuendo is tied up to one, that ſhall not prejudice 
the party: as for inſtance, if a man fay, ©: I ſtole his corn, it 
may be as well ſtanding corn as cut down (4). Neither can an 
innuendo reſtrain a genus, as him or her (b). Thus they who 
argued for the king, as well as thoſe. who had argued for * de- 
fendant, did not differ in the law concerning an innuenda, but only 
in the application of it. Now in chis caſe the Court cannot take 
notice judicially, that Newnham is a general word, or that it has _ 
two known ſignifications. But admitting that the place is not well P*%.325- 3 
explained, — that the 1:nvendo was out of the caſe, then Newnham 
is at large, and non conflat where it is; but be it where it will, it 3 
muſt be another place from Albemarle Houſe. Now ſuppoſing it to 
be near Albemarle Houſe, it is ſtill per Jury inthe defendant; for Mr. 
Strade depoſed, that „ he was at ſuch a time in Albemarle 
« Houſe, and the defendant ſwore that © he was then at Newn- 
« ham,” ſuppoſing it to be the next door. My Lox p Cokx, in his 
expoſition upon the ſtatute 5. E!7z. c. . (e), fays, that if the 
thing ſworn be not true, and not material to the point in fuit, it is 
not perjury, becauſe it is extrajudicial; and that act giving a 
remedy to the party grieved, he can in no ſort be damnified if the 
depoſition be not material to the matter in iſſue. This opinion ® { 347 “] 
of my Lokpd Coke muſt be intended upon the ſtatute, and it is 
then a little too ſtraight ; for if the thing ſworn be impertinent, 
or do but conduce to the matter in iffue, and be falſe, it is ſtill 
perjury. But what was {worn in this caſe was not fo immate- 
rial to the point in iſſue, for it may create a belief in the jury 
that Mr. Strode was not at Albemarle Houſe at that time he ſwore 
himſelf to be there. As to the caſe in C. Elix. which has been 
objected, that proves nothing againſt this innuends; it was a ſuit 
in chancery for the manor of Stave; ton, and the defendant ſwore 
that a feoftment of the manor was delivered as an eſcrow, when in 
truth it was delivered abſolutely ; and this was aſſigned for per- 
jury in the defendant, with an INNUENDO prod. manerium ; 
becauſe he had not ſworn that the feoffment was of the manor of 
õtaverton, but of the manor generally; the oath was held to be 
mmaterial to the matter in iſſue; it was not ſhewn that either 
party produced the feoffment at the commiſſion, or, if it had been 
oduced, that it concerned the manor then in queſtion, which 
ing ſo very uncertain could not be ſupplied by an zmnuends 
and tor this exception that indictment was diſcharged ; beſides, it 
was an indictment upon the ſtatute, and not at common law as 


(a) Barham's Caſe, 4. Co. 20. a.— () 4. Co. 27. 
dee allo S. P. Caſtleman v. Hobbs, Cro. (e) 3. Inſt. 167. 
Eliz. 428. ; Thomas v. Ax worth, Hob. 

2. 3 Hervey v. Duckins, Hob. 45. 
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Tus Kine this is. But here the innuends is explanatory (a), without 
—_— er precedent ; for it is laid, that 
p r. Strode, being produced as a witneſs, did depoſe, that ſuch a 
day in July he was witneſs to the executing of deeds in Albe. 
marie Houſe, in the pariſh of St. Martin in the Fields. The defend. 
ant ſwore, that Afr. Strode at that time in Fu was at Min- 
ham, ubi revera et in facto he was at no time 2.505 in chat year 
at Newnham : and this is found by the verdict. An innuendi has 
deen allowed to make a farther explanation of precedent words 
than in the caſe at bar. As in an action on the caſe (5) for flan- 
dering the plaintifPs title, he declared, that he was ſeiſed of the 
manor of Upton Grey, and that the defendant ſaid he had no title to 
Upton, inNugENDO Upten Grey ; after a verdict for the plaintiff, 
this exception was taken in arreſt of judgment, viz, That the 
words were ſpoken of Upton rally, which cannot be intended 
of Upton Grey, and fo not be helped by the innuends ; 
but the Court was then of opinion, that it was ſufficient to explain 
* [ 348 ] what Upton was intended, and fo affirmed r * In the 
twenty-third year of Henry the Eighth, the Marguis of Exeter 
was indifted for theſe words, „I like well the proceedings of 
& Cardinal Pool, t'yNUENDO Carolum Pool, who wrote againſt the 
<« king's ſupremacy ;”” and he was convicted and beheaded. 


Cuzia. An information for perjury at common law, as this i 
not require fo much box. ag an indictment upon the 
te; for if perjury be aſſigned in ſwearing to ſeveral interroga- 

tories in chancery, without bern in which, this is good at 
common law, but not upon the ſtatute (c). Neither will an 
indictment lie for a perjury upon the ſtatute which may be main- 
tained at common law ; as for ing a falſe affidavit in the chan: 
cery, or in this court (d). The ſtatute has made the offender 
ſubject to a certain ty, and to a corporal puniſhment ; and 
therefore the perjury muſt be by ſwearing falſly in @ court of 
| record, and in a thing material to the iſſue (e). But this is not 
3 required at common law ; for it is perjury to ſwear falſly in 
- a court baron, or in the eccleſiaſtical court, which are not courts 
1 record (7); nor that it ſhould be in a thing material to the iſſue, 
for a man may be perjured in an anſwer in chancery to a thing not 
' charged in the bill (& ). There was a trial in which the queſtion 


| 


— — r eo Fe te ny 
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was, compos vel — ; the died in Kent, and the witneſs 

lived in Os ferdſbire; at the trial he made a preface to his evidence, 
oy a hiſtory of his journey, where he lay, where he di 

ere he ſtayed on the road when he arrived at London, and 

ſo till he came to Kent (b). Suppoſe he had been indicted for 

perjury, in ſwearing that he dined by the way at Uxbridge, un! 


(a) Yelv. 21. Allen, 32. Cro. Eliz. (e) 1. Hawk. P. C. ch. 65.1. 8. 
293 * (/) Ra. Abr. 257. pl. 2.—See 
_ (5) Maniersv. Maynard, Cro.Eliz.419. Alexander's Caſe, Caſes in Crown Law,bo. 
F ! ; (e) 1. Sid. 107. 83 ) Rex v. Drue, 1. Sid. 274- 
k (4) 1. Rall. Rep. 79. rr Nas . | 


— — 


DDr 
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exvERA he did not dine there; Is this perjury at common law? Tux Kin 
Certainly it is not. | * yp 
Adjournatur (a). | N. 


(a) The Judges, after feveral arguments to file a new information. The caſe, 
at the bar, gave their opinions ſcriatim, however, was afterwards removed by writ 
SC. 12. Mod. 139. and THE JUDGMENT of error to the oui oF Lon Ds ; and after 
was arreſted by the whole Court, becauſe hearing of counſel, when all the lords ſeemed 
the information did not ſhew where to be of opinion to affirm the j 
Newnbam was except by the inn nd. Bur it was put to the vote, and the judgment 
vecauſe the Court was ſatisfied that the was reverſed by the majority without 
defendant was guilty of u and corrupe giving any reaſon, S. C. Ld. Ray. 261. 
y£2x1vnY, he was not diſcharged ot his and the defendant taken, &c, 8. C, 
hail, and leave was given to the proſecutor Carth 432. 


3 *[ 349] 

The King again Melling. | Caſe 169. 
MELLING was found guilty of perjury at A TRIAL AT BAR; On an informs. 
And now a motion was made for à new trial, 8 prrjury 
FigsT, Becauſe the verdict was againſt evidence. if the . — 
SzconDLY, Becauſe it was againſt the opinion of the jury NIL — 
who gave it, | falſely fworn,and 


The fact was thus: Tre jury found the defendant *GvuiLTyY find for — - 


« of perjury, but not of wilful and corrupt perjury,” as it was laid fendant, bring 
in the information. And Rox REV, Ju/fice, being alone in court, ® Pe verdi, 
aſked the jury, Whether they found for the defendant ? They 4. ,.- 3 
replied, * M.“ Upon which he told them, that he could not « not of withl 
record the verdict which they had given, for it was contradictory, * and corrupe 
and they muſt find him guilty or acquzit him, He aſked them, © petjury 3” 
Whether they believed that the matter ſworn was falſe ? They ty, oxi 
replied, © Yes.” Then he aſked, Whether they believed the mrs verdick 
defendant knew it to be falſe ? They replied, “ They could was repugnant, 
« not tell that.” Then the foreman ſaid, that they agreed before and could not bo 
they came into the court to find the defendant guilty of perju- _—_— they 
ry, but not guilty of ful, malicious, and corrupt PERJURY (a) 34 IG. 
and if that verdict ſhould not be recorded, then to find him gui — 
generally, becauſe ſome of the jury were diſſatisfied to hi 

ilty of __ and corrupt PERJURY. Whereupon, without any * « ſome of 

ther conſideration, they found him guilty generally, which is a „. e Juror 
verdict both ways, and not only againſt evidence but againſt their 4 tiaßed that 
own opinions, which cannot be diclum veritatit. <« the perjury 
« was wilfef and corrupt W yet the Court will not grant a c tria on ſuch grounds after a TAI Ar 
2an.—S, C. 12. Mod. 128. S. C. Holt, 535. 3. Jones, 163. Ray. 170. 405. 1. Sid. 49. 153. 
Ray. 170. gog. 1. Sid. 153- 1. Keb. 324. 2. Keb. 403. 1. Show. 336. 1. Lev. 9. 1. Stra. 101. 
3. Bac. Abr. $14. 1. Hawk. P. C. c. 69. {. 2.1. 8. 2. Hawk. P. C. c. 47. 12. Cop. 37. Dough, 
337- N Com. 354 3. Will. 59. | | 


(a) See the caſe of Rex v. Woodfall, Michaelmas Term 34. Geo. 3. 5. Term 
Michaelmas Term 10. Geo. 3. 5. Burr. Rep. 
2661, and Rex v. Daniel Iſaac Eaton, 


Y4 But 


Taz Kixeo 
againſt 


MaLLIxc. 


2. Lev. 140. 
205. 

Stiles, 462. 

2. Salk. 649. 
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But THE Cour held, that when a cauſe is tried at gag, 3 
new trial is never granted for the fingle reaſon that the jury went 
againſt evidence. It is true, it was granted in my Lord Fitz. 
water's Caſe (a), for there was a miſbehavicur in the jury, in 
flinging dice to decide whether they ſhould find for the plaintiff or 
defendant, which would alter the trial by verdict of twelve to a 
trial by let ſo likewiſe for exceſſtue damages for words; as for 
calling the plaintiff & traitor,” and the jury giving fifteen hundred 
— damages (6). 

Ir was INSISTED en behalf of THE kN, that there was no 
affidavit of any miſbehaviour of the jury, for they were all unani- 
mouſſy boned to find the defendant guilty ; but the ambiguity 
of the word © corrupt” puzzled them, which made them ſcrupu- 
lous of finding the perjury to be ſuch, becauſe they had no evi. 

La to forſwear bimſelf. Neither is it a miſde. 
meanor in them to give a verdict which would have amounted to 
make the defendant . not guilty,” and immediately, before they 
went from the bar, to find him © guz/ty.” As to the firſt, 
aſked the opinion of the Court, Whether ſuch a verdict might be 
received? which is what they ought to do; and if they have the 
opinion of the Court, that ſuch verdict which is offered is not 
agreeable to law, then they are to conſider what verdict to give. 
* Now it is plain, they had this matter under conſideration 
before they came to THE BAR, becauſe when the Judge told them 
he would not record the firſt verdict, they immediately found the 
defendant ** guilty :”* which is an argument they were fully agreed 
on the fact to find him © guzlty,” though they could not find him 
wilfully and corruptly guilty, becauſe they had no evidence of it, 
Now to imagine this to be @ m;/demeaner is an offence and reflection 
upon the Court; for if there had been any miſbehaviour the Judge 
would have told them of it. They ſhould have oppoſed the 
receiving this verdict; but ſince it is recorded, they muſt not 
now ſet it aſide. For authorities, a caſe in the Year Book (c) 
was Cited, which was an action of conſpiracy brought againſt 
two; and upon not guilty pleaded, the jury found one guilty, and 
acquitted the other, and they being adviſed by the Court to 
conſider better of their verdict, which was contradictory in itfelf, 
becauſe one alone could not conſpire, they thereupon found both 
guilty, which is a ſtronger caſe than this at bar. It is no new 
thing for a jury to recall their firſt verdict, and for the Court 
to receive another at the ſame time (4). This was done in one 
Archer's Caſe (e), whom the jury acquitted upon an indictment of 
felony; immediately they recollected themſelves, and told the 
Court they were miſtaken, and found him guiity; and this was 


- entcred as their verdict. | 
(a) 3. Keb. 555. (4) See the caſe of Saunders v. Free- 
ti Styles, 462. man, Plowd. 211. 
e) Year Book 11. Her. 4. pl. 2. Bro. (s) 2 Top 
Abr. © Confpiracie,”” pl. 13. a 


E contra) 


Trinity Term, 9. Will. 3. In B. R. 


E contra. New trials have been granted in this court after a Tus KW. 

conviction of perjury. It was done in the caſe of one Cornelius (a), = 
who was indicted for perjury, for ſwearing that ſuch a perfon Mrrtss. 
was at a conventicle, when in truth he was not (); and it 
appearing that the foreman of the jury who gays the verdict 
was owner of the barn where the conventicle was held, and being 
challenged for that reaſon, and yet ſworn of the jury, the Court 
granted a new trial. It has been granted likewiſe for the miſ- 
carriage of the jury, to whom the plaintiff delivered @ paper after 
they were gone from THE BAR (c). The law requires the evi- 
dence to be clear to conyict a man of perjury, and it muſt be of 
wilful and corrupt perjury. Now when the jury was ſatisfied that 
the defendant was not guilty of wilful and corrupt perjury, and yet 
find him guilty generally, this is a verdict which is repugnant in 
itſelf, * They ought to find him guilty of © wilful and corrupt * 351] 
„ perjury,” or to acquit him. In an indictment for perjury, 
brought upon the ſtatute of the queen, the plaintiff declared (d), 3 Last. 176. 
that the defendant falſs dixit et depiſuit, and ſhewed in what iſſue, | 
and in what court, and concluded, et fic commiſit voluntarium et 
corruptum perjurium; and the whole Court were of opinion, that 
this declaration was infufficient, becauſe it was not faid, that 
falſo voluntariè et corruptꝭ dixit, &c. for the clauſe which followed, 
et fic comm fit veluntarium et corruptum perjurium, will not help it, 
becauſe it is a concluſion upon premiſes inſufficiently alledged (e). 
The Counſel for the king would excuſe this miſdemeanor in the 
jury by the common caſe of afking the opinion of the Court in a 
point of law, which it is their duty to do ; but that is not applica- 
ble to this, for they were agreed upon two verdicts which were 
inconſiſtent, and upon the fatter without any confideration at all. 
It is agreed, that they may vary from a privy verdid?. The reaſon 
is, becauſe it may be preſumed that they had ſome ſubſequent conſi- 
deration of the evidence after ſuch verdict given. Beſides, @ privy 
verdi in ſtrictneſs is no verdict; it is only a favour which is allowed 
to the jury for their eaſe. 


Cur1a. If the thing ſworn was manifeſtly falſe, the mind muſt 
de corrupt, and then there need be no evidence of bribery. 


Adjournatur. | | 
(a) 1.Sd. 58. (4) 3. Inſt. 176. 
(+. 3. Keb. 525. Jones, 163. (e) See Cox's Caſe, Caſes in Crown 


() See Rex v. Jollitfe,q Ter.Rep.286. Law, 65. 


Stanhope againſt Smith. Caſe 170. 
Michaelmas Term, 8. Will. 3. Roll 462. 
AN ACTION was brought upon A NOTE for money won at = given for 
play. The defendant pleaded the ſtatute 16. Car. 2. c. 7. — Pg * 
of Gaming, and ſet forth, that at one ſitting he loſt eighty-five pounds, w the 
pounds to the plaintiff, and forty pounds more to one Tate. plaintiff, and 
forty pounds more from another perſon, is not void by the 16. Car. 2. c. 7. although both ſums were loſt at 


enefitting,, for that ſtatute intended to prevent more than 100l. being loſt at one fitting to one perſon. — 
Silk. 344, 345- Lutw. 180. 3. Keb. 671, 4 Mod. 40g. Ante, 1, 2. 375. 2. Bac. Abr. 625, 


a Bl Rep. 235. 
Upon 


Trinity Term, 9. Will. 3. In B. R. 


Upon demurrer it was argued, that the act made no ſecurit;,, 
void, neither was the winner to pay the treble value of the 
money won, unleſs it was above one hundred pounds, for if three 
men thould each of them win fifty pounds, neither of them ſhall 
forfeit ; for though it be more than one hundred among 
them all, yet it is under that ſum to each, and the ſtatute makes no 
furfeiture but where the perſon winning has got above one hun. 
d red pounds at one ſitting. 

* Ox THE OTHER SIDE ft way alledged, that in Hilary 7. 
27. & 28. Car. 2. two judgments were given (a), agzinft the 
pleas, to demurrers upon the like plea ; in the caſe of Eage- 
bury v. Reffindale (b), which was upon articles concerning 
2 horſe-match, wherein the defendant agreed to run four heats at 
ſeveral days for forty pounds each heat; and this was held by 


my Lorp Hal to be but one ent, though to be run at 
ſeveral times, and the defendant in caſe had judgment. 


But in the principal cafe judgment was given for the plaintif, 
for the ſtatute intends a remedy where more than a hundr — 
is loſt to one perſon, and at one ſitting; for if it be loſt to ſeveral, 
it is not within that act (c): as for inſtance, if a man loſe ninety. 
five pounds to one man, and refuſe to play any longer with him, and 


Sr err 


SMITH. 
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then voluntarily loſe ten 
this ſhall not defeat the 
fully won Cd). 
(a) 27.& 28. C. 2. Rot. 109, 110. 
Mallep. 


I. 
(b) 2. Lev. 94. 1. Vent. 253. 
(c) The ſame point adjudged in Dick- 
fon v. Pawlett, 1. Salk. 345. 


to another at the fame ſitti 


perſon of the money which he law- 


« at the time and place of ſuch play to 
«« any perſon ſo gaming or betting, ſhal 
«« be utterly void. And fince this fla. 
tute it is held, that both cena and ſecs. 
ri made or given for 


(4) But now by g. Ae, c. 14. “ All 
« meter, bills, bonds, judgments, mort- 
% gages, or other ſecurities or conveyancey 
« whatſoever, given by any perſon what- 
„ focver, when the whole or any part of 
« the conſideration of ſuch ſecurity ſhall 
«© be for any money or other valuable 
„ thing won by gaming, or playing at void ſecurity, it may be recovered back, 
« cards, dice, tables, tennis, bowls, or Rawden v. Shadwell, 

„% other game or games whatſoever, or 
dy betting on thoſe who do play, or for 
<< re-imburſing or repaying ary money | 
* knowingly ler; cr advanced for ſuch 
gaming or betting, or lent ot advanced 


Toddard againſt Middleton. 
Eafter Term, g. WY. 3. Roll 199. 
Oi 2 covenant AY ACTION OF COVENANT was brought upon the penalty of 
to. pay-for coals certain articles, wherein the defendant had agreed to pay 
A © the ſo much a chaldron for all coals laden either at Newegfile or 
—— — upon the River Tyne, and brought to Lenden; and the breach 
were ſhipped at aſſigned was, that the coals were laden on ſuch a ſhip infra portum 
Tei, avaft (ew that Tirmeuth is on the River Tyne. Ante, 286. 346.—Caſes in Law and Equity, 
228. a : 

| Me 


Caſe 171. 


Trinity Term, 9. Will. 3, In B. R, 


4 T1ixMOUTH) Viz. at North Shzelds, and brought from thence Toppann 
to London. againf 


| MipoizTox. 
To this declaration the defendant demurred, becauſe it did not 
that Tinmouth was upon the River Tyne, and fo the breach 
: not well aſſigned, and the Court cannot take notice judicially, 
that Tinmouth is upon that river. 


And for this reaſon they inclined againſt the plaintiff, but gaye 
him leaye to diſcontinue upon payment of colts, , © 


Maddiſon againſt Shore. Caſe 172. 


Ab'us Mabpison per WilLLiELMUM DUNCOMB atiorn, A declaration on 
uum queritur de PATRICIO SHORE, gen. un. attorn. curiæ the ſtatute 5. 

damini regis de bance præſen. hic in curia in prepria perſona ſua de Eu. c. p. ſor not 
2 guad non reddidit ei decem libras quas ei debet et injufte detinet Tun y no 
pro ee VIDELICET, quod cum in Hatuta in parliaments domine = = — 
Flzobethe, nuper regine Anglia apud Weſim. in mm. Midd. cauſe at the af. 
dudecimo die Fanuari anno regni ſui, quinto tent. edit. inter alia fizes, after ſub. 
* ingftitat. fuit authqritate ejuſdem parliament: quod ſi aligua per- N derer 
Jus; Os 13531] 

Cumgue idem Rab vs nuper ſcilt termins Sanffe Trivitatis, 
anno regni demini WILI'I, nunc regis Anglia ſeptimo in curia 
guſdem domini regis nunc hic coram ipſo rege eadem curia apud 
Wiftm. pred. tunc exiſten. 5 et quendam STEPHANUM 
RoTHWELL, per breve didi domint regis de ſci. fa. vic. Lin- 
caln, direct. pro reſtitution. habend. de quindecim libris quas ipſe 
antea in curia ejuſdem domini regis de bance apud 22 per 
judicium ej uſdem curiæ de banco recuperaſſet verſus eum pro damnis 
ſus que ſuſtinuit tam accaſione cujuſdam tranſgreſſionts eidem 
STEPHANO per ipſum Rap un nuper illat. quam pro miſis et 
cuſtagiis ſuis per ipſum circa ſeftam ſuam in ea parte appoſit. Quad 

dem judicium idem rex in curia ſua coram ipſe rege apud W: 
pred. ob errores in recordo et proceſſu inde compert. revocaſſet et 
aduullaſſet ; per quod —_— fuit in eadem curia dicti domini” 
regis coram ipſo rege apud N m. idem Rap'us ad omnia 
que ipſe occaſione judicii pred. amiſiſſet reſtituetur, et idem dominus 
rex nunc in dicta curia ſua coram ipſo rege ex parte ipfius Ran'1 
acciperet quod ipſe poſt judicium pred. redditum fuit et ante revo- 
cation, ejuſdem, $SCILICET, 20 die Junii, anno regni ejuſdem domini 
regis 39 apud WRAGSBY, in com. Lincoln pred. eret pred, 
STEPHANO pred. quindecim libras per eundem STEPHANUM ver- 
ſus ipſum Ran'um ut prefertur recuperat. in plena Fo oapormd 
et exoneratione damnor. pred. prout in eodem breyi de ſcire facias 
plenius continetur, Quod quidem breve de ſci. fa. pred. STEPHANUS 
fred. termino Sanfte Trinitatis, anno ſeptimo ſupradicto in pred. 
curia domini regis coram ipſo rege apud W:/tm. pred. comparen. - 
Macitabat in barram ſive præcliſionem hujuſmodi reſtitution, verſus 


um 


3 

* 
is 
* 

_ 
H 


Marten 


Short. 
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eum habend. guad pred. Rav'vs poſt judicium pred. reddit, 4 
ante revecationem ejuſdem non ſelvit eidem STEPHARO pred. guin- 
decim {:bras meds et forma prout per dicl um breve de ſei. fa. ſue. 
rius ſuppe'it fuit; et de hoc poſuit ſe ſuper patriam. Et pred, 
Ray'vs f liter id præcept. fuit vic. com. Lincaln, guad venire 
faciat coram domino rege a die Sanctæ Trinitatis in tres ſeptimang; 
ubicungue, &c. duodecim, Cc. per ques, c. et qui nec, Cc, ag 
recogn. &c. quia tam, Fc. idem dies dat. fuit partibus pred, Oc. 
Ad quem diem coram dem. rege apud Weſtm. ven. tam pred, 
Ran'vs quam fred. STEPHANUS per attorn. ſuos pred. et vic, 


com. Lincoin. miſ. inde breve de venire Facias in emnibus ſervit. 6. 


execut. una cum farell> de neminibus ju'ræ quorum null, Er. 
Ideo præcept. fuit vic. com. Lincoln. pred. qd. diſtring. jur. pred. 
per omnes terras et catalla, &c. et quad de exit”, &c. ita quad habeat 
corpora cor. coram domino rege @ die S. Mich'is in tres ſeptiman, 
* abicunque, c. vel coram juſtitiariis domint regis ad aſfiſas in 
com. Lincoln. capiend. aſſign. fi prius die Lune decims quinto die 
2 apud ctaftrum Lincoln. in com, pred. per for mam flatuti, 
c. wen. pre defeftu jur. Fc. prout per record. ** inde 
Am. pred. 


in difta curia difti dom. regis coram ipſo rege apud 


refiden. plenius apparet. Cumgue nuper hic idem Rap' us enden 
termins Sancti æ Trinitatis anno ſupradicto preſecut. fuifſet extra 
eandem curiam dicti damini regis breve de ſubpœma prefat. Patki- 
cio et cuidam JohAx x Doe direct. per quad quidem breve 
eiſdem PATRIC1O et JOHANNI precept. fuit guad omnibus alli: 
pretermiſſis et excuſationibus 1 in propriis 
perſonis, Sc. Quad quidem breve de ſubperna idem Rav'vs 
poftea et antea pra d. aſſiſas, ſeilicet, 13 die Fulii, anna 7 ſu- 
pradito, apud caftrum Lincaln, eidem Park Icio deliberavit,, 
ac dues folides et ſex denarios pro ejus cuſtagits et aneribus in bac 
parte ſuſtentan. eidem PATRICIO folvit ; qui quidem dus ſolid. 
&t ſex denar. fuer. Ain. pro cuflagus et oneribus ipſus 
PaTRIcH ſecundum diftantiam locerum vocation, et flatum fins 
PATRICII, ac licet ad pred. effjas pred. die Lune decimo guinti 
die Fulii apud caftrum Lincoln. in com. pred. tent. coram JORANNE 
PoWELL milite, adtunc un. baron. Scaccarii dict. damini regis et 
Grokcro Dopsox ar. eidem Jonannt POWELL afſvciat. et 
Nicu'o LECRMERE mil. al. baron, Scaccarii dict. domini regis 
juſlitiur. i>fius domini regis ad aſſiſas il. in com. Lincoln. capien. 
Hen. per formam flatuti hac vice aſſociat. præſentia pred. Nicu't 

ECHMERE mon expettat. Virtute brevis dicti domimi regis de Si 
nen omnes, &c. vener. tam pred. Rap'us per attarn. ſuum pred. 
quam pred. STEPHAXUS per RICHARDUM MILNER, attorn. 


ſrum et fur. jurate illius exact. ſaniliter venerunt, et ad veritatem 


A exit. pred. inter ipſos RADIUM ef t. STEPHANUM jurat. 


' dicend. electi triat. et jurat. fuer. præd. tamen PATRICIUS flatut. 


pred. minime panderan. net pœnam in eodem content. Veren. cram 
prefat. juftitiariis ad aſſiſas pred. predifio die Lune decims 
qumto die Julii apud caſtrum Lincoln, pred. juxta extgentiam lor 
* ; ; | revis 
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de ſubpœna non comperutt ad notitiam ſuam in ys pred. Mavoreox 

2 2 —— leg itimum ſeu rationabile ohſlaculum goin 
ve impedimentum in contrarium inde, fed adtunc et ibid. in aſe — 

pred. jurari, et notitiam ſuam inde dicere juxta tenorem ejuſdem 

brevis defalt. fecit contra for mam ſtatuti pred. per quod præd. 

Rap'vs exit. ill. ex parte ſua jur. jurate illius pro defettu — 

monii pred. PATRICII SHORE probare non poturt nec ſectam ſuam 


pred. verſus prefat. STEPHANUM ulterius preſegui; ficque idem 


Rap'us mag nopere gravat. et multipliciter deter iorat. futt ; per 

quid vigore flatuti pred. attio accrevit eidem Ran'o ad exi- 

gend. et habend. de prefat. * Patricio pred. decem librus ——_—_— — 1 
pred. tamen Parxicius licet ſepius requiſit. pred. decem libras 

am Rap'o nondum reddidit, fed il. ei hucuſque reddere om- 

nins contradixit, et adbuc contradic. unde dicit quod deteriorat. eft 

t damnum habet ad ualent iam centum librarum, et inde petit reme- 


dium, Sc. 
Maddiſon againft Shore. Caſe 173. 
f was an action of debt brought upon the 5. Eliz. c. q. for In an action on 


not appearing and giving evidence at THE ASSIZES, being % 5- Es. c. 9. 
ſerved 8 for that purpoſe. Upon nil debet- pleaded. ver of 


We the ticket is aſuf- 
there was a verdict for the plaintiff. 6 Aran Ar wer 
. 8 | the ſubparne 
It was moved in arreſt of judgment, | within the act. 


Finer, That it did not appear by the declaration, that the c . 


/upena was left with the defendant for the delivery of the ticket, — — 130. 
reading the writ, is no good ſervice. = orig 5b 
But this exception was over-ruled, for the plaintiff ſhewed that 2 
ne delivered: the very writ of ſubpena to the defendant himſelf; — — 
but the delivery of @ ticłhet containing the ſubſtance of the writ, 
is a ſuſſicient ſervice within the act. — 


SECONDLY, It was objeRted, that the plaintiff had not ſet , declaration on 
forth any ſpecial damage which he had ſuſtained by the negligence- ;. 4. c. 9. for 
of the defendant ia not appearing to give evidence, as that he was not appearing to 
non-ſuited, ot could not proceed to trial for want of the defendants- . — mutt 
evidence; for the action is given to the party grieved; and ff . N 
the plaintiff be not grieved, he cannot bring this action. plaintiff receiv- 


* f ; © © ved, althouth it 
Ir was INSISTED for the plaintiff, that the action being only de nand only the 


brought for the ten pounds, and not for any more damages, the penalty. 
declaration was well enough. * S8. C. 1. Salk. 


| DV 2 206, 
But the court of common pleas held the declaration to be ill for 


this laſt objection; becauſe there muſt be a party grieved, others" 
wiſe there is no cauſe of forteiture ; and there muſt be a partienlar 
damage ſet forth, though this was contrary tu 2 judgment in the 

like 


Trinity Term, 9. Will. 3; In B. R. 


Msn like cafe, in the reigh of queen Elizabeth (a), where the ['t« 
— exception action tug ad wh vo be. (4) | lite 
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Snon z. 1 
Afterwards a writ of error was brought on this judgment, 
4 it was affirmed. e 1 
# - (a) Cro: Eliz. 130. 1: Leon: 122; 
3 *[356] . | 0 
n Caſe 174. * Vinkeſtone againſt Ebden. 


Count in trover CIT v or York, E it remembered, that heretofore, to wi 
for an anchor, to wit. | B in the Term of Eafter laſt paſt beforeth 
- - lord the —_ came Hubert Vinkeflone by Geof 
Vibergb his attorney, brought here into the court of Gel 
SC. 3 HA. lord the king then there his certain bill againſt James Ebden in 
Ray. 148: cuſtody of the marſhal, Kc. of a plea of treſpaſs upon the 'caſe; 
and there are ges of proſecuting, to wit, Ss Mm 
Richard Roe, which faid bill follows in theſe words, to wit, City 
of York, to wit, Hubert Hinkeflone complains of James Ebden in 
cuſtody of the marſhal of the Marſha/ſea of the lord the king, 
being before the king himſelf, for that, to wit, that whereas the 
ſaid Hubert on the laſt day of Auguff, in the 7th year of the reign of 
the lord Milliam, now king of England, &c. was poſſeſſed of one 
anchor, and fix fail-cloths and three cable ropes, of the value of ten 
pounds of lawful _ of England, as of his own p goods 
and chattels ; and the ſaid Hubert being fo poſſeſſed thereof, aſter- 
wards, to wit, the ſame day and year at the city of York aforeſaid, 
caſually loſt the ſaid goods and chattels out of his hands and poſ- 
ſeſſion; which faid goods and chattels afterwards, to wit, the firſt 
day of October in the th year aboveſaid, at the city of York afore- 
faid, came to the hands and poſſeſſion of the faid James, by find- 
ing: nevertheleſs the ſaid James, knowing the goods and chattels 
aforeſaid to be the proper goods and chattels of him the 6id 
Hubert, and of right to belong and appertain to him, yet contriving 
craftily and ſubtilly to deceive and defraud him the ſaid Hubert of 
the goods and chattels aforeſaid, hath not delivered the faid goods 
and chattels to the faid Hubert, although afterwards, to wit, the 
ſame day and year laſt-mentioned, at the city of York aforefaid, 
he was requeſted by him the ſaid Hubert, but afterwards, to wit, 
the ſame day and year laſt-mentioned, at the city of Yor# aforeſaid, 
converted 'and diſpoſed of the goods and chattels aforefaid to his 
own proper uſe, to the damage of him the faid Hubert of fifty 
— 14 and thereupon he brings ſuit, &c. 
And now here at this day, to wit, Hedneſday next after three 
nee.,  weeksof Saint Michael in fame Term, . — day the faid 
ames had leave to imparl to the bill aforeſaid, and then to anſwer, 
come as well the faid Hubert Vi _— by his attorney 
aforeſaid, as the aforeſaid James Ebden by Henry Clarebrough his 
attorney, — ed. a. bo 4 


Trinity Term, 9. Will. 3. In B. R. 


xc. and ſaith that he is not thereof guilty; and of this he puts VIXX Iven 
himſelf upon the country, and the aforeſaid Hubert likewiſe, &c. Leu 
Therefore let a jury come before the lord the king at Meſiminſterr 
on Wedneſday next after eight days of the Purification of the Not guity. 
Blefſed Virgin Mary; and who neither, &c. to recognize, &c. 
becauſe as well, &c. the ſame day is given to the parties aforeſaid 
there, &c. at which day the jury between the parties aforeſaid of 
the plea aforeſaid was thereupon reſpited between them here until 
IW-dneſday next after fifteen days of Eafter then next following, 
unleſs the juſtices of the ſaid lord the king, affigned to take the N H. 
ahzes in the city aforeſaid, by form of the ſtatute, &c. on Wed- 
x:ſday the 11th day of March, at the Guildhall of the city of 
rt aforeſaid, firſt come. And now here at this day come 

25 well the aforeſaid Hubert Yinkeftone as the aforeſaid James Eb- 
dn by their attornies aforeſaid, and the aforeſaid juſtices before 
whom, &c. have ſent here their record in theſe words, (to wit, ) 
Afterwards, on the day and at the place within contained, before 

1 Turton, Knight, one of the barons of the exchequer of the 

the king, and Thomas Hefletyne, E&/q. to the ſame Jobn Tur- 
tm and Edward Nevill, Knight, one of the Juſtices of the ſaid 
lord the king of the bench, affigned to take the aflizes in the 
county of the city of York, by form of the ſtatute, &c. being 
aſſociated for this turn by virtue of the writ of the ſaid lord the 
king of Si non omnes, &c, came as well the within-named Hubert 
Vinkeflone as the within- written James Ebden, by their attornies 
within-· contained; and the jury, whereof mention is within made, 
being called likewiſe came, who being choſen, tried, and ſworn to 
ſpeak the truth concerning the matter within contained, ſay upon 
their oath, that the aforeſaid Hubert within-mentioned, at tie 
tine within-written in the declaration within-mentioned; was 4 
poſſeſſed of the goods and chattels in the declaration of him the 
ſaid Hubert within ſpecified, as of his own proper goods and 
chattels. And the faid jurors upon their oath further ſay, that the 
town of Newcaſtle Tine is an ancient town, and that the port 
of Newcaſtle upon Tine is an ancient port, under the care, con- 
ſervation, and government, of the mayor and burgeſſes of that 
town; that by the cuſtom within the fame town, from time 
whereof the memory of man is not to the contrary, the mayor and 
burgefſes of the ſaid town, at their on proper colts and charges, 
have been uſed and accuſtomed, and are obiiged to repair and 
cleanſe the port, and to render it convenient for the ſafe and ſecure 
navigation and remaining of the ſhips there; and that in conſi- 
deration thereof the mayor and burgeſſes of the town aforeſaid, for 
all the time aboveſaid, have bad and received, and have been uſed 
and accuſtomed, and ought to have and receive, a duty or toll of 
five-pence by the chaldron for all coals exported from the port 
aforeſaid, or put and loaded in or upon any inip with an intention 
to be exported, and that the officer called the water-bailiff of the 
ſaid town of Newca/tle for the time being, or his deputy, from the 
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Vietesroxz time aboveſaid hath diſtrained, and hath been uſed and accuſtomed 


Enpzvx. 


to diſtrain any goods and chattels whatſoever diſtrainable by lau- 
of any perſon's whatſoever exporting or loading upon a ſhip to be 
exported, the goods and merchandizes aforeſaid, and refuſing to 
pay the duty or toll aforefaid, for non-payment of the faid duty or 
toll. And the jurors aforeſaid upon their oath further ſay, that 
the aforeſaid Hubert, before the ſaid time within ſpecified in the 
declaration within-written, loaded a certain ſhip of him the ſaid 
Hubert, called The William and Thomas of Lyme, with fifty chal- 


. drons of coals of the value of twenty-ſeven pounds and ten ſhil- 


lings, within the port of Newcaftle aforeſaid, with an intention to 
export thoſe coals from the faid port. And the ſaid jurors upon 
their faid oath further ſay, that the aforeſaid James, at the fame 
time when, &c. within-mentioned in the declaration within-wtit- 
ten, and long before, was the officer of the faid town and port 
called the water-bailif, conſtituted in due manner by the mayor 


and burgeſſes aforeſaid; and the ſame James, finding the ſhip 


aforeſaid loaded with the faid coals as aforefaid ready to be ex- 
ported, "aſked and demanded of the faid Hubert the faid duty or 
toll for the ſaid coals, and the faid Hubert abſolutely refuſed to 
pay the faid duty or toll, and thereupon the faid James, for and in 
the name of a diſtreſs, took and yet detains the goods and chattels 
within-mentioned in the declaration within-written, being part or 
parcel of the tackle belonging to the ſaid ſhip, for the non-pay- 
ment of the'faid duty or toll. And the faid jurors upon their faid 
oath further ſay, that the goods and chattels within-mentioned in 
the declaration within-written, at the time of the taking thereof 
were worth ſeven pounds ten ſhillings. But whether upon the 
whole matter aforefaid by the jurors aforeſaid in form aforeſaid 
found, the faid goods and chattels are in ſuch cafe diſtrainable b 
the law of the land, or not, the jurors aforeſaid are wholly 
ignorant, and thereupon pray the advice and conſideration of the 
court here: And if, upon the whole matter aforefaid, in form 
aforeſaid found, it ſhall ſeem to the Court here that they are not 
diſtrainable in ſuch caſe, then the faid jurors fay upon their faid 
oath, that the faid Fames is guilty of the premiſes within laid to 
his charge, in manner and form as the aforefaid Hubert within 
thereof complairs againft him; and then they aſſeſs the damages 
of him the faid Hubert, by the occaſion within-written, beſides 
his cofts and charges by him laid out about his ſuit in this behalf, 
to ſeven pounds ten ſhillings, and for thoſe coſts and charges to 
forty ſhillings: but if upon the whole matter aforeſaid, by the 
ſaid jury in form aforefaid found, it ſhall ſeem to the Court here 
that the ſaid goods and chattels are diſtrainable by law in ſuch 
caſe, then the jurors aforeſaid upon their ſaid oath further ſay, that 
the aforeſaid Fames is not guilty of the premiſes within laid to 
his charge, as he the faid James within by pleading for himſelf 
hath alledged. And becauſe the court of the faid lord the king 
now here are not yet adviſed, &c. 


Vinkeſtone 
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* Vinkeſtone again Ebden. Cite 135. 
RoveR AND CONVERSION for an anchor, fix fail-cloths, and If a corporation 
T three cable-ropes. | ; * _ _ 


Upon not guilty pleaded, a ſpecial verdict was found, that © chaldron on all 
the = of News E was, time out of mind, an ancient vill, in ſhipped at 
which there was an ancient port; that the mayor and burgeſſes 4. ou, of the 
of the faid town have, time out of mind, cleanſed and maintained ſhips on which 
the ſaid port for the ſafe navigation of ſhips, and for the benefit ſuch coals are 

of exportation; that, in conſideration thereof, they, and all thoſe, laden, or the 
Kc. have, time out of mind, &c. received the toll of five-pence drang ada 
for every chaldron of coals exported, or intended to be exported, election of the 
out of the ſaid port. I nd that the plaintiff loaded a ſhip party, forthe 
with fifty chaldron of coals; and that he refuſed to pay the ſaid non-payment of 
toll. They find that the defendant was under-bailiff, and ſervant the to. 

to the town of Newcaſtle, who diſtrained the goods in the decla- 5. C. l. Salk. 
ration mentioned, for refuſing to pay the toll. They find alſo, . c 

hat the ſaid goods were part and parcel of the tackle of the ſhip. S. C. 1. A 
Then they conclude, that they know not whether the ſaid goods 216. 

re liable, or not, to be diſtrained for the duty, which they ſubmig 5. C. Holt, 674. 
to the Court ; if they are not, then they find for the plaintiff ; but _ 1. Ld. Ray. 
if otherwiſe, for the defendant. ' | 21 ria 


The ſingle point was, Whether the tackle of the ſhip may be * 
üiſtrained for this duty? or, Whether they ought not to diſtrain . 348. 409. 


454. 
the coal ? 3 
Taxo0sk WHO ARGUED for the plaint i held, that the tackle were , 


wt diſtrainable, becauſe they are neceſſary to carry on the trade 2. 


o failing, by which the owner of the veſſel gets his livelihood, and 1. Vent. 7x. © 


ae therefore privileged. The ſtatute 51. Hen. 3. it. 4. (a) pro- 2. Vent. 530. 
tibits people to diſtrain averia carruce; and this, my Lorp * Nea * 
Coke ſays (5), is agreeable to the civil law, which commands, 5 — 
that executio non fiat in boves aratra aliaue inſirumenta ruſticorum, 2. Stra. 1228. 
becauſe they are of public uſe and benefit. And for This reaſon, 1. Bac. Abr. 
neither a mill ſtone (c) nor a ſmith's anvil are diſtrainable (d); for 577. 


if that ſhould be allowed, it would be a great hindrance to thoſe 2. Bac. Abr. 1b. 


men who uſe thoſe reſpective trades; . and for this “ reaſon the 2 360 } 


torle of a carrier is privileged: and there is no difference as to 
this matter, between a carrier and the maſter of a ſhip, whoſe 
tackle ſhould be likewiſe privileged for the ſame reaſon. When 
a diſtreſs is taken for a toll, ſuch things ought to be diſtrained 
upon which the duty ariſes, but in this caſe the preſcription muſt 
be void, becauſe no duty at all is to be paid; for by MAGNA 
CHART A, and other ſtatutes, the ſubject has liberty to go and 
come upon the ſea without being diſturbed. Now if the defen- 


(e Statute Weſtm. ad. c. 18. Bro. Abr. 23. | 
(6) 2. loſt. 133. (4) 2. Roll. Rep. 202. 
e) Year Book 14. Hen. 8. pl. 25. 


Vol. V. 2 dant 
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Vixxz»rons dant will preſcribe for a toll upon the ſea, he muſt lay a 
oy . conſideration to intitle himſelf to ſuch duty (a), e 
* againſt the liberty of the ſubſect ; but the conſideration here hid 

a is not ſufficient; it is only for cleanſing and maintaining a 
which is for the public good of the ſubject, aud the king is the 
rnor of all the ports; and therefore, where the like pres 
ription was made for maintaining a wharf or quay, the Judges 
inclined that it was void, becauſe it was not a ſufficient compen. 
ſation to the ſubject to deprive him of the benefit of the law (5), 


Two things are to be conſidered, where a diſtreſs is taken 
for a toll: FirsT, That the diſtreſs may be returned in 
the ſame condition in Which it was taken: And Stconpry, 
That it may be made upon fuch things which may be im. 

ded, that a replevin may be made thereof, according to 

the courſe of the common law of this realm (c): neither of 

which can be done in this caſe; for when the ſhip is once re. 

plevied, and at liberty to fail, ſhe cannot be returned in the fame 

condition as when diſtrained, becaulz the tackle may be damaged 

by the weather, and no man will be ſecurity for it when ſhe is 

t to ſail to another land. It cannot be objeRed, that here 

| was any neceſſity for ſuch a diſtre(s, becauſe it is not found in the 

*[ 361 ] verdict, that this ſhip was like to ſail out of the river. * And al. 

though the jury have found, that there is @ cuſtom; in the town of 

| NMeucaſtle, for th2 mayor and burgeſſes to repair and cleanſe the 

port, and in conſideration thereof to take a duty of five-pence for 

every chaldron of coals exported, &c, yet this is an outrageous 

toll, and therefore unlawful; for the coals there are not worth 

more than eleven thillings a chaldron. The ſtatute of A. 

bridge (d) requires, & that reaſonable diſtreſſes ſhall be taken, 

& ef non minus graves propter exceſſum;” and therefore it has 

been adjudged, that where a lord diſtrained two or three oxen for 

one ſhilling, the party grieved might have an action upon that 
ſtatute for the excethve diſtreſs (e). 


Bur ou THE OTHER $IDE if was argued, that many things are 
privileged from a diſtreſs, as the horſe upon which a man rides, ora 
carrier's horſe, and a horſe at a fmith's wap cloaths at a taylor's, 
becauſe it is not agreeable, that the rent of a ſtranger ſhould be 

Cp. Lit. 479. paid by ſuch things; hut this muſt be underſtood where there 1s 
ES. *5- other goods ſufficient to be diſtrained; but if ſuch are not to be 
à push. c), found, then even the beaſts of the plough are to be diſtrained; 
far Si ſumma que requiritur non ex aliis exurgit, nec arantivii 
parcendum eff (f). Now, though it be generally true, that no 
man ſhall be diſtrained by the utenſils of his trade, yet that muſt 
alſo be intended where there are goods, or other beaſts enough to 
be diſtrained, and nothing beſides the rigging of the ſhip could 


(] Moor. Rep. 104. (-) See Hutchins v. Chambers, 1, 
b) 2. Roll. Rep. 265. See alſo Cowp 47. Burr. 579. 
c) Fitz Abr. is Avowry,” pl. 192, (F) Co. Lit. 47. 2. Inſt. 132. Dyer 
(4) 29. Cu. 4. C. 3. n by 
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be diſtrained ; for the coals are put under-board, and not to be Vi*xz370xe 
come at; It would be altogether as inconvenient to bring an = 
ion of debt againſt the maſter, becauſe trade will be as much . 
prevented if the maſter be arrelted, as if the rigging of the ſhip be 
litrained ; for ſhe can fail no more without a pilot than without 
ils, Beſides, in the caſe of ſea faring men, this is the moſt 
remedy; for no duty ariſes till the ſhip is about to 

fil, * Then as to the confideration, it is ſufficient to entitle the © [ 362 ] 
lintiff to this duty; for though it is convenient that the ſhip | 
thould fail, it is inconvenient that ſhe ſhould fail into a neglected 

. The admiralty have the proper juriſdiction to take care of 
filing, and it is uſual in that court to take out proceſs againſt the 
fails, which may intimate, that ſuch a thing may be done at com- 
mon law. | 


Conf. This is not diſtrainable of common right, but by 
;uſtem, which is laid to be as large as the common law. There is 
difference between the diſtreſs which is allowed by the law for 
rent, and for a toll (a), as in this caſe. wt 


Aljurnatur (b). 


(s) 3, Lev. 260, Cro. EH. g49. 596. fes from the goods loaded on board the 
% In Michaelmas Term, 10. V 3. ſhip with which the maſter is chargeable ; 
juigment was given-for the defendant, ard” therefore the ſhip and every thing 
C . Ld. Ray. 386. S. C. Carth. 359, there of the maſter's is chargeable as well 
kr Hol r, Chief Fuftice, the duty ari- as the goods. S. C. 1. Salk. 249- 
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VICHAELMAS TERM, 
The Ninth of William the Third, 72 


EE þ 
The King's Bench. 
Sir John Holt, Kat. Chief Fuftice. 
Sir Thomas Rokeby, Kt. 
Sir John Turton, Nut. Fuſtices, 
Sir Samuel Eyre, Kut. | 


Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, Eſq. Salicitor General. 


we, 8 ö »[3631J 


Memorandum. __ Caſe 176. 


ATSEL, Serjeant, was in this Term made a baron of 2. 14. Ray. ag 
{] the exchequer, in the place of BLzNcowe, Baron, who | 
was removed into the court of common pleas. : 


The King againſt Cook, Snatt, and Collier. Caſe 177. 


THE DEFENDANTS were found guilty upon an indictment for To abſolve, ot 
the following crime: 2 32 
That Sir Jobn Friend and Sir William Perkins were convicted the place of en- 
for HIGH TREASON in conſpiring the death of the king; and the l 
cefendants being preſent with them at the place of execution, did un been, is 
al of them lay their hands on Sir Jobn Friend, who ſhewed no , »; 7 
repentance for the crime for which he was about to die, and Cook for it impliedly 
pronounced the ABSOLUTION, and Snatt and Collier ſaid Amen. encourages re- 
That they all three likewiſe laid their hands on Sir William u 
Perkins, who was likewiſe impenitent of this crime, and Collier $.C.Comb. 382. 
pronounced the ABSOLUTION, and Cook and Snatt faid Amen. 3. Mod. 52. 
And that they all aſſiſted in and aſſented to the faid abſolution. 2 Hawk F. © 


. 23. 3. C. 37» 
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Tux Ke The jury made a ſpecial concluſion in their verdict, Whether 
Coon, ua vr, tae laying on the hands of three, and but one at a time 


: . pro- 
3 nqugcing the abſolution, makes them all guilty of the whole 
| matter = 


% . 


Caſe 178. . Riccards agaiaſt Corneforth, ' 


In replevin, if RIT or ERROR upon a judgment in the common pleas for 
the defendant taking ſeveral cattle, in the declaration mentioned, on the 
avow the taking r day of September, in the ſeventh year of William the 


9 Third, in the pariſh of Enfield. 


* for two The defendant made cognizance as bailiff to RAI rn Far! 
— 2 Mountague and Elizabeth . wife, and ſets forth, that the Dil, 
the Mchedmes: of Albemarle was ſeiſed in fee of the lands in which, &c. and, being 
enſuing, the? ſo ſeiſed, demiſed the fame to Jobs Bathurſt for twenty-one years, 
r under the yearly rent of one and forty pounds payable at 
the dials. i» Lady-Day and Michaelmasz that the Duke, being ſo ſeiſed of the 
for half a year's Te verſion, did on the fourteemh day of Ju), in the year 168), 
rent more than make his will, and deviſed the reverſion to the Duchefs ; that th, 
N Dua died, and _ the Earl car ages = the Ducheſs; et 
a nia three hundred and de redditu pred. ſuper di. 
— is. — pred. ſuperius wr dag ro duobus pal 2p 444 uniu: 
half year before anni poſt mortem pred. Ducis, finit. ad Feftum S. Mich. Arch, 
Jager, and ult. præterit. ciſdem_Rap'o Comrri MounTAGUE, f Eliza 
had judgment RTHN uxor. eint, tempore que, ©c. aretro fuerunt et inſo|ut' 
or the retidue. idem the defendant, ut ballivus pred. Rap't Commis Movs- 
S.C.2.Salk. 580. TAGUE, & ELIZABETH wx9r's jus, pro pred. three hundred 


ee and fifty pounds de reddit. pred. made cognizance. 
S.C-1. 1d: Ray. The plaintiff pleaded in bar, and ſaid, that before the Dui 


We oh, ES] © 6 _ FI” V r ww wH N 2 .=> " I 


— made his will he executed a /:a/e and releaſe of theſe lands to the 
Ek n, Earl of Bath in tail, and traverſed that the Duke died ſeiſed: 


— 232. ” a which they were at iſſue, and the defendant had a ver- 


5 em Rep. The error affigned was, that the declaration was of Hilary 
8 Term in the ſeventh year of 3 Third, eg was 5 the 
1695, and the avowry and pleadings are of the ſame Term, 
— 2 aking is laid » hy — September in the ſe- 
— , veath year of M illiam the Third, which was likewiſe in the year 
2005; that the defeadant juſtified the taking, becauſe three hundred 
nifty pounds rent was in arrear for two years and a half, finit, 
ad Feſtum S. Mich. Arch. ult. preterit', which muſt be Micbar:- 
mas 1695.3 and that Michaelmas rent was not due at the time of 
the taking the cattle, which was on the twenty- ſixth of September: 
ſo that the defendant had ayowed for half a year's rent after the 
diſtreſs was taken, and for this reafun the judgment was erro- 
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that ſo much certainty is not required in an auvwry as in 4 de- 
claration ; for though an avowry is in ſome ſort a declaration, yet 


Bor on the other fide ſeveral authorities were cited to prove Riceanvs 


Conax tren r. 


it is not ſo in omnibus; for the avowant is a defendant, and the Comb. 27. 472 
lav allows him more favour than a plaintiff in an action; who is 276. 
to make out a title to the thing in demand] and therefore his decla- Sab. 122. 779. 


ration muſt be certain. In declarations there can be but one 
point in iſſue 3 but in an avowry there may be two, as for rent 
upon two demiſes, and if one be found for the ayowant, he ſhall 
have a retorn. habend'. If the avowant be not intitled to the 
whole rent for which he diftrained, yet he ſhall have a return for 
ſo much as is in arrear, It is true, the Book ſays (a), © that the 
« quantity of the rent muſt be agreed in the pleading, and then 
« if a diſpute happen, how much is in arrear, and the defendant 
« 2vows for more than is due, he ſhall have a return.” So where 
the defendant avowed for a rent (5), and a nomine pœnæ for non- 
payment of it, but laid no actual demand of the rent, the avowry 
was adjudged ill for the penalty, becauſe it could not be forfeited 
without an actual demand of the rent; but the plaintiff in re- 
plevin had a return (c, for he had good cauſe to diftrain for his 


In the caſe of Goadnan v. Ayling (d) the Court made a diſtinc- 
tion between a replevin and @ treſpaſs: It was an ation of 
treſpaſs for entering his houſe, and taking a -diſh ; the de- 
fendant pleaded, that the houſe was parcel of a half-yard land, 
held of the Earl of Northumberland, as of his manor of . by 
homage, fealty, incertain ef ſuit of court, incloſing of the 
park with pale, and a pound of cummin rent, and juſtified his 
entry and taking for the rent ; the plaintiff replied, that it was 
held of another lord, and traverſed that it was held of the Earl 
mode et formd ; the jury found, that it was held of the Earl as 
of his manor of P. (which was not the name ſet forth in the 
ayowry) by homage, fealty, 3 of the park, and the rent of 
2 pound of cummin, et non aliter. Here the verdict did in no ſort 
agree with the plea in the tenure, yet judgment was given for the 
defendant z and the reaſon was, becauſe it was an action of treſ- 
paſs, in which the ſubſtance of the matter in queſtion was found, 
and which was ſufficient to excuſe the treſpaſs, viz. the taki 
for the rent; and that the houſe was held of the Earl: 
though it was ſaid in that caſe, that it would have been otherwiſe 
in an avowry, for the avowant ought to make out a title in am- 
nibus, becauſe the plaintiff in replevin is to have a return (e) yet 
that is not an authority againſt the caſe at bar, but agrees with it; 
for this avowant has ed but one thing, which is rent, and 
which is found to be due, though not ſo much as mentioned in the 


8. Mod. 54. 


*[ 365] 


declaration: and the true reaſon why an avowant for ſervices muſt 


make out a title to all, is, becauſe if it be found for him, it will 


(% Moor, 281. in the sch reſolution (e) Brown e. Dunnery, Hob 308. 
in the Caſe of Battey v. Trev:lian. (%) Yelv. 148. h 
% Howell v. Samback, Hob. 133. (s) Cre, Hi. 799. 
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Rrecanys be a perpetual charge the tenant; but in an avowry for 
K veral ſums of money — rent, it is ſufficient if the ſub 2 
ConnerenTh. found, viz. that rent is in arrear, though not ſo much as in demand. 
*# 266] © It has been objected, that if a man diftrain for rent due at ſever) 
days (a), which diſtreſs is reſcued, and, in an action of reſcous 
Carth. 254. 386. brought, it appears, by his own ſhewing,that one rent is paſſed, but 
bet the other is not, at the time of the diſtreſs taken, and a verdid 
Moor, 887. for the plaintiff, and damages intire, the plaintiff thall never have 
2. Cro. 115, Judgment for the damages he ſuſtained by reſcuing thoſe cattle 
from him which he had taken for rent before it was due. 80 in 
comb. 307, afſumpſit (b), if two breaches be aſſigned, and one is ill aſſignedz 
Sn. 326. and a verdict for the plaintiff, and damages entire, he ſhall never 
recover, becauſe damages are intended as well for the breach which 
is ill aſſigned as for the other which is well: from whence they 
would infer, that in replevin, as this cafe was, becauſe the de- 
fendant had avowed for more rent than was due, and damages en- 
tire, the judgment ought. to be reverſed. But damages in an 
avowry are not given in reſpect of the rent for which the diſtreſs 
was made, but for taking the cattle, and are given to the de. 
fendant by the ſtatute 21. Hen. 8. c. 19. in ſuch manner as the 
plaintiff ſhould have if he had recovered, which muſt be for taking 
the cattle, and not otherwiſe, and fo ſhall not vitiate this judg- 
ment. F 

Ir was LIKEWISE OBJECTED, that by the judgment in re- 
levin the return ought to be irrepleviſable ; ſo the defendant, 
ving diſtrained more than will ſatisfy the rent really due at the 
time of the diſtreſs taken, ſhall retain the ſurplus by virtue of this 

zudgment for rent which was not then due. | 


Bur rr WAS ANSWERED, that if the value of the cattle be lefs 
than the rent really due, that will be a ſufficient anſwer to this 
objection. The cattle now taken were of the value of forty 
pounds, and no more, and the rent then due was two hundred and 
forty pounds. 

But Taz Cova reverſed the judgment principally for this 
reaſon, and faid, that the avowry, quoad the laſt half year's rent, 
ſhould have been abated, bern it was not due till three days 
after the diſtreſs made, and for which the defendant avowed (c). 
Now by the judgment in this action (the verdict being for the 
defendant) the cattle taken by him are for ever afterwards irre- 
pleviſable for two years rent and an half, when, upon tender of the 


: two years rent, the man ſhould have his cattle again, which were 

* [ 367 ] kept for ſuch rent for which they were not “ taken, for it was 
Judgment reverſed ni/i (d). 

() Year-Book 9. Hen. 7. pl. 3. pleas, S. C. Corny. 4s. ; and the Roll 4- 

b tered accardingly in the court of king's 

(e) But ſes 5. Term Rep. 248. bench, S. C. 2. Salk. 580. and upon 


(d) Bur it appearing to be the miſtake theſe amendments the judgment was . 
of the attorney, the avowry was after- firmed, S. C. 1. Ld. Ray. 256. 
wards amended in the court of common 

| Anonymous. 
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Anonymous. Out 179. 


NOTE: By a private act of parliament it was enacted, © that Ifaftateera8, 
cr if a trial be had between two inhabitants of Newcaſtle © that if da. 
« upon Tine, and the damages not exceeding forty ſhillings, that',, 748** be un- 


« in ſuch caſe the plaintiff ſhall have no judgment, but the de- 2. | 

« fendant ſhall have coſts,” | * — 
An indebitatus” aſſumpfit was brought, and a verdict for the « 22 

plaintiff, and thirty ſhillings damages. f i of * 
The queltios was, How the deferdant fhould. have is b 
And now a motion was made, that this matter might be * entered for 

geſted on THE ROLL, | 9 


Dig. 
But HoLT, Chief Juſtice, ſaid, that the judge of the inferior . 3) 


court ſhould have dir the jury to find for the defendant, 3- Term Rep, 
Row” 452. 
Woolvil againſt Young and Another. . Caſe 180. 


THE PLAINTIFF declared upon the cu/fom of England, viz. A declaration 
« that if any perſon ſign a bill to pay money at a day, on 3 bill of ex- 
« he ought, by the cuſtom, to pay it upon that day; and then ſets — muſt 

forth, that the defendants were refidentes et negotiantes infra boc e, * c, 
regnum Anglie, and that they had ſigned ſuch a bill, but did not it to be a dil of 
r ——— 
And, upon demurrer to the declaration, 1 WAS HEED tobe ill, merchants ; wor 


for this way of declaring ſo generally will exclude all conſidera- ſtating a cuſtom 
tions which muſt be averred. Every man is zegotians in the 8***rally, that 
kingdom ; and if the plaintiff would bave brought his caſe within hg Prin bt 
the cuſlom of merchants, he ought to have ſaid commercium habentes, i, — pay 
or have ſhewn that the bill ſigned was @ bill of exchange. It is it, is not tut 
true, in the caſe of Sariſcild v. Witherly (a), the declaration was, ficient. 

that the defendant H/itherly was reſidens et negotians at London, &c. x. Salk. 124, _ 
without ſaying commercium habens; but it appeared upon the whole 125, 127, 130% 
frame of the ration that it was @ bill of exchange. ja 

Co. Lit. 182. Yelv. 136. 4. Co. 76. Cro. Car. 301. Hend. 486. 1. Salk. 124. 130. 8 ; 
Carth. 83. Skin. 264. 1. Ed. Ray. 175. 281. 2. Ld. Ray. 1543. 3. Bac. Abr. 614. 3. Mod. 36. 
ub. 4. Mod. 242. 1. Show. 130. 317. Kyd on Bills of Exchange, 126. 


() 2. Vent. 295. * 
See 9. & 10. Wil. 3. 6, . and 3. & 4. Ann. c. 9. 


13681 
* Gregory's Cafe. Cale 181. 
(GREGORY was committed by commiſſioners of bankrupts The Otare will 
for not anſwering and 1 a diſcovery of his eſtate; and 10 Wy 
now he appeared in court upon a babees corpus. mitted by the 


commiſſioners on affidavit of his having complied. Ante, 274. 308. 2. Stra. 880. Ccok B. L. 479, 
It 
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Gasen It was moved that the writ mi e 
Cazz. be diſcharged upon producing its that he had made a diſco. 
very. . 


But THE CourT would not dif 
- mitment be void, he may bring an 

ment (a). 
In what manner "The Court faid, hh 
commiſhoners party whether he will be examined or not; for the ſtatute () 
_ gives them power to examine upon interrogatories, which they 
muſt prepare, and tender to him ready drawn (c). And this being 
not returned upon the habeas corpus (d), the warrant of commit. 


e him; for if the com- 
i of falls imprif- 


xz. Atk. 222. 


2. Bucr. 1124 


FPLICATION 


$.C.3.Salk. 97. 
e. u. Mod. 17. 8. C. Ld. Ray. 344. 1 Salk. Com. Dig. * Zxfant” 0.4. 2. Stra. 
| * n 1. Term Rep. 40. aka: wy 2 


ment for that reaſon was held void (e). 


(a) See 1. Salk, 348. 2. BL Rep. 1144. 

8 Y 1. Jac. 1. c. 15. 

c) But now by 8. Ge. 2. c. 30. f. 16. 
the commiffioners may ** examine, as well 
<< by cr of mouth as on interrogatories in 
« writing, all and every perſon and per- 
* ſons 


„ 
«« writing, c. &c. which the party ex · 
„ amined ſhall ſign.” 

(d) By 5. Ge. 2. c. 30. f. 17, «uf 
« any perſon ſhall be committed for not 
« anſwering any queſtion put by the 
« commiſhioners, the queſtion or queſ. 
<« tions muſt be ſpecified in the warrant 
« of commitment. 

(e) By 5s. Gee. 2. c. 3. ſ. 18. on the 
return to any habeas corpus on ſuch com- 
mitment, if the warrant thall appear in- 
ſufficient, the Court before whom the 
party ſhall be brought, ſhall commit ſuch 


perſon, unleſs it appear that he has fully 
anſwered, &c. L | 


Ellis againf Ellis. 


INprrirarvs ASSUMPSIT was 


againſt an executor 


hor money ex for ſixty pounds, as well for money lent and laid out for the 
Lander dit teſtator, Le. The defendant pleaded that the teftator was an in- 
infancy, 4 =x- fant. The plaintiff replied, yRoTESTANDo that William Elli: 


the teſtator was not at that time an infant, RO PLACITO e 


That it ee. he laid put money for lodging, and for meat and drink for 
e witt- and Eumily, and that jt was n 

ing as 20 rhe r replication, judgment was given for 
dee defendant; for ou the plaintiff kad made = good anſwer 
<P concerning the money out, yet he ſaid nothing to maintain 


n 
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7 2 10365 
Brewſter againſt Kidgil. Caſe A 


: HIS was a ſpecial action on the caſe, upon a fei iſſue, b Charge 
T conſent, to ſettle a difference has 1 the —_ 5 — 
grantee of a rent · charge concerning the payment of taxes. I the year 
The plaintiff declared, that he was ſeiſed of a rent-charge in — — 
fee of forty pounds a- iſſuing out of the lands of the de- en che deed, 
fendant, &c. The dant confeſſed the ſeiſin, but averred « , 
that it was lawful for him to deviſe four ſhillings in every pound « — of the 
out of the * faid rent for two years and a half, by virtue of an act © parties wes, 
of parliament, &c. The plaintiff avers, that it was not lawful r the C 
for him to deduct it; and concluded to the country. The de- „ rr. 
fendant joins iſſue. | 
This cauſe was tried in Middleſex, and the jury found a ſpecial == ** the 
verdict, viz. that on the twen 2 2 which hom in « . 
the year 1649, one Robert Langford was ſeiſed in fee of thoſe wiich das 
and by a deed of the ſame date, for and in conſidera- was confirmcd * 
tion of the ſum of eight hundred pounds paid to him by the faid in 1652 By 
Ellen Brewſter, granted to her and her heirs forty pounds a-year, * e. 
to be iſſuing out thereof, payable every half year. There was a kings 238 
covenant for farther aſſurance, on which deed this MEMOR ANDUM pound is laid 
was indorſed: K MRMORANDUu, That it is the true intent upon lard, to be 
« and meaning of theſe preſents within written, that the ſaid ducted bythe 
« Bllen Brewfter and ber heirs ſhall be paid the ſaid rent charge jm. rom 
« of forty pounds a- year for ever after; without any abatement, eise cha R 
« deduction, or defalcation, for or on account of any taxes upon ſhall vor aber 
“the lands or the faid rent.” But it was not ed when this the covenants 
| Indorſement was made, or by whom. the ſaid Robert © Memon 
—— by another deed made in the year 1652, granted and 4 2 | 
rmed this rent-charge to the ſaid Ellen Brewſter and her heirs, «xt v, chat as 
and covenanted therein, that he was ſeiſed in fee of the lands out the land- ar ex, 
es the ſaid rent was iſſuing ; that it was free of 2 wn "wag 
rances ; that he had good right to grant; and that the ſai , 
rent, free of all taxes, tha for — be paid to Ellen Brewſter — 
and her heirs. e | the part of the 
The queſtion was, Whether the indorſement in the firſt deed, 2 f . 
6r the covenant in the ſecond deed, be ſufficient to diſcharge the geeq 
rent from the taxes now impoſed by act of parliament ? charge from it, 


The firſt clauſe of this act charges four ſhillings in the pound-pardctiar bad 
upon land; but then there is a « pRov1so, that nothing ſhall make tax was impoſed 
« void any agreements between landlord and tenant.” In the ſtatute 0 0 
4. Hill. C Mary, c. 1. there is no proviſion made for rent - charges, F*- 
but in the latter acts thoſe are comprehended. Now a rent- S. G. r.Salk.z98, 
charge can be ſubject to no other but parliamentary taxes; it is 5 
not contributory to church, poor, ſewers, or highways. The © — 
466. 8. C. Carth. 438. S. C. 12. Mod. 160, 271. 8. C. Holt, 175. 609. a. 669. 5. Co. 16. Hard. 87, 
2, Brownl. 286 1. 4. Co. 80. Carth. 135. Ld. Ray. 317. 1. Bac. Abr. $40. 
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[3701 the relief of the poor are called rates or aſſeſſments, and have no 


*[ 372 ) 


alſo named in the ſtatute 


Michaelmas Term, 9. Will. 3. In B. R. 


words t tax and 4 tribute are ſynonymous; and, proper 
ſpeaking, no other charge upon lands is a tax but ſuch as is — 
poſed by parliament ; for ſums of money which are collected * for 


other denomination ; and this was firſt charged upon land by 
virtue of the ſtatute 43. Eliz. c. 2. for before that time poor people 
lived upon the charity of religious perfons. "The word © tax” is 
alſo the ſame with —— only the latter is a general word in 
which the former is included; but both are taken to be when the 
king has a ſhare of the goods or yearly profits of the lands, and 
are properly of parliamentary uſage. Now though it do not appear 
when this indorſement was made, yet it is plain that it muſt have 
been before the ſealing of the other deed. _ [Lherefore this word 
muſt refer to taxes im by parliament, and cannot be reſtrained 
to other taxes alone, ſc then it would be to avoid the intent 
of the grantor, who uſed general words to free the rent from taxes, 
And ſuch conſtruction is rather to be made of this word « tax,” 


becauſe at the time when this deed was made there was an ordi- 


nance for a land-tax impoſed by the authority then in being ; and 
all words in deeds are to be conſtrued moſt ſtrongly againſt the 
grantor, both with reſpect to the intereſt granted and the qualifi- 
cation of the grantor. It is true, that a multitude of words are 


no confuſedly put together by ſcriveners in all conveyances, as 


that the lands ſhall be free from all taxes, ordi or extra - 
4 ordinary, impoſed or hereafter to be impoſed, &c.“ but ſuch 
clauſes will not guide the judgment of this Court to expound this 


IT was INSISTED on the other fide, that the late acts of par- 
Lament do allow the tenants of the land to ſtop the taxes out of 
the rent; but there is A PROVISO which excepts — 
tween landlord and tenant: but this caſe is not within that pro- 
viſo, neither is any thing found by the verdict which hinders the 
defendant from deducting the tax out of this rent. The words of 
the indorſement are not found to be part of the deed, or by whom 
ſigned, or when, or that it was the agreement of the parties to 
the deed upon which the indorſement was made ; for the Jury 
find generally, that « ſuper indentur. fic indorſatur; ſo that mu 
de out of this caſe. Then it muſt depend upon that covenant in 
the deed made in 1652, wherein the grantor covenants that the 
rent ſhall be © freed of all taxes, and ſhall be ever paid, &c.“ 
* Now this is not a covenant which is ſaved in this act of parlia- 
ment, becauſe ſuch muſt be a proper agreement relating to par- 
liamentary taxes only. The word “ tax relates to ordinary 
taxes and impoſts, ſuch taxes which are made for relief of the poor, 
or by authority of commiffioners of ſewers. It is uſed in the very 
commiſhon which is dy; the ſtatute of 23 Hen. 8. c. 5. Itis 

Queen Elizabeth; and it has been 


ruled (@), that an inhabitant who has a rent charge, and no other 


{«) See Mr, Conſt's Edition of Bett's Poor Laws, vol. i. ch. . ſect. 7. 
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lund in the pariſh, ſhall be liable to that tax for the poor; there - 
fore there is no reaſon to conſtrue this word to relate to parlia- 
mentary taxes alone : And ſuch as theſe were the conſtant taxes 
Then this deed was made. There was nothing like this covenant 
in the original deed by which this rent was granted, but in. the 


deed for further aſſurance ; and no alteration js found of that firſt. 


reement between the parties, but theſe words were thrown in 
by a ſcrivener; therefore it ſhall not be intended that men do 
covenant againſt great and public charges unleſs particular] 
named. But if it ſhould be otherwiſe conſtrued, theſe wor 
ſhould then extend to no other taxes but ſuch as were in being at 
the making of this grant, and not to future taxes; for.though the 
word © tax be a general word, yet an expreſs covenant between 
the parties © to free the rent from all taxes,” ſhall tie it up to 


B Werza 
Kipeix. 


thoſe taxes alone. Agreeable to this is the reſolution in Nokes's Cro. Car. 256 
Caſe (a), which was, A man * grants and demiſes” a houſe for 2. Brownl. 214. 


term of years (which words in a grant import a covenant in law), 
and he expreſsly covenanted for quiet enjoyment againſt. himſelf 
and all claiming under him, and gave bond for performance of co- 
venants ; an action of debt was brought upon this bond, and the 
breach affigned was, that a 7 ogy 4c” recovered in ejectment; 
and the Court held, that the expreſs covenant, which was much 
narrower than the covenant in law, reſtrained that covenant ; 
though it was reſolved againſt the plaintiff in another point, wiz. 
becauſe the plaintiff did not ſhew that the eviction was not b 
an elder and ſufficient title upon which it was had ; for thou 
the ſtranger recovered by law, yet it may be without a title. 


Co. Lit. 139. b. 


Cu. The queſtion is, Whether this covenant ex vi ter- [ 372 ] 
mint is to extend to any impoſition to be made by a law ſubſequent C. 438. 
to that covenant? It ſhould have been, all taxes impoſed, or Comb. 211.424 
« hereafter to be impoſed by act of parliament.” It cannot be 466. 


denied, but that this covenant obliges Laneford and his heirs to Pyer, 52- 


pay the rent clear of all taxes; and if ſo, it extends to ſuch taxes 
which ſhall be given by act of parliament. | 


FixsT, Becauſe where faxes are mentioned (if the ſubject 
matter will allow it) it muſt be intended taxes by parliament, 
which are the moſt eminent. This is agreeable to the opinion of 
thoſe in former times, who were converſant in the affairs of THE 
ExXCHEQUER, that @ far was nothing elſe but 4 ſubſidy granted 


by parliament, There were other ways of taxation then in being, 


as @ fifteenth of the lands or goods of the laity. This was 
ad — and granted by parliament, ans was at firſt 
ſet upon the polls, but afterwards was impoſed upon every town 
in England, and then the inhabitants of the reſpective towns taxed 
themſelves (4), The clergy paid yearly the t#nths of all their 
ſpiritual livings, and theſe were called diſmes; but when tho 


(A Nokes v. ames, Cro. Eliz, 67 (3) See Year - Book 34. Hen. 8. 
B. C. 4. Co. 80, Ju ak * abridged by Brocke, title . Qrinaime, pl. 9. 


N 


38. Hen.6, pl. ia. 


*[ 373] 
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paid both tenths and fiſteenths, that muſt be underſtood of 
nal eſtates, and not ariſing out of their lands, viz. the tenth 
of their goods in cities aa borough-towns, and the fifteenth 
in the county at large; and this was the ancient way of 
the people. Now whilſt thoſe taxes were in being, ſuch 
venant as this would have no reſpect to a rent-charge, becauſe 
land was always charged, and every occupier knew what to 
and the rent was never charged. Afterwards there were 
ies, and thofe were always granted by parliament upon urgent 
ons, and were uſually ſet upon the perſon in reſpect of his 
or goods, viz. for at four ſhillings in the pound, for 
$ at two ſhillings and eight · pence: This way of tazing began 
t the thirty-ſecond year of Henry the Eighth; and in thoſe 
if the tax upon the land amounted to more than that laid 
upon goods, then the land uſually paid the tax, and men were then 
taxed where they lived, and not where they had land. And 
even in ſuch caſe there had been no occaſion for ſuch a covenant, 
for the grantee of a rent-charge was never liable to pay ſuch taxes, 


lai 


1 N 


TE 
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Which were ſtill impoſed by reafon of the land. is way of 


taxing continued till the latter end of the reign of King Charles 
the Frf 3 then came M or royal aids, which were al- 
moſt the ſame thing; and laſt of all, pownd-rates. The deſign of 
the parties in 1649, was to eſtabliſh a rent for ever free from all 
taxes; it was in that very year in which taxes of this nature did 
obtain. If this covenant had been made in the year 1640, it would 
not have extended to this caſe, becauſe there were no taxes then 


2 being which charged the land or ng eſtate; but ih 1649, 


the rent was as much taxed as the The firſt ordinance of 
aſſeſſment was in February 1642 ; there was another in February 
1644, and another in April 1649 ; and by this laſt ordinance, 
rents were taxed, and it was in force when this covenant was 
made. Now though theſe were not real acts of parliament, but 
made in the times of uſurpation, yet they had the fame Z 


| they had power, but not à legal power, to which the people did 


generally ſubmit. 


ANOTHER REASON why this rent ſhould be taxed, is, becauſe 
the grant thereof is in fee, and it would fall ſhort of that eſtate if 
the covenant ſhould not extend to future acts of parliament. The 


. expolition of ſtatutes is the ſubject matter of this Court; and it 


cannot be denied that ſubſequent acts of parliament have been ex- 


| pounded to relate to things done long before the making ſuch acts: 


As where there was tenant in tail, and for want of iſſue by him, the 
remainder in tail to one Baſſet (a), the tenant in tail, before the 
ſtatute which enabled him to make a leaſe for twenty-one years, 
or three lives, entered into a recognizance to him in remainder, 
that he would not alter or diſpoſe the land, but for his own life z 
and it was adjudged, that if he made a leaſe purſuant to the ſta · 


(«) Dyer, 48. b. pl. 53. | 
tute, 
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tate (a), it was a forfeiture of his . made Bazweren 
pefore the ſtatute. So is the Rector of Chedington's Caſe (b), to wx © 
whom Henry the Fourth, by letters patents, granted, © that he, Kino 
« and his brethren, and ſucceſſors, ſhould be for ever diſcharged of 
a all taxes, when and as often as the ſame ſhould be granted to 
« him by the commons, or à tenth by the clergy,” and afterwards 


a tenth was given to the king by the clergy ; the collectors of 19. H. 6. fdl.6a | 


this revenue, when they came to give up their“ accounts, pray to Jt ] | 
be diſcharged of this matter, becauſe they could not levy the tenth 374 
upon the rector, by reaſon of the king's charter of exemption; 
whereupon proceſs went out againſt him, and he pleaded theſe 
letters-patents, and THE ATPORNEY GENERAL demurred; and 
it was objected by FoxTEscue, the King's Serjeant, that the 
was void, becauſe the king had not this revenue at the time 

of the grant made ; but the latter opinions were, that the grant 
was good ; So here, though this covenant was made in general 
words long before theſe ſtatutes, yet it ſhall extend to ſubſequent 
proviſions made by act of parliament. It has been objeQed, 
that though it may extend to faxes given to the crown by way of 
Aer yet it cannot to thoſe new taxes. But theſe taxations 

fer not in ſubſtance, but in form; for taxes and aſſeſſments are 
of the ſame nature, and the fame things are taxed by both, viz, 
rents as well as lands, | | « | K 

Tas Count did not like this way of trying cauſes by 
wagers (c). | | | 

And were of opinion, that the plaintiff had no at The of a 
law an this covenant againſt the now defendant, — 4 in 
only a terre- tenant, and could not be charged as aſſignee, becauſe fee cannot majn- 
the covenant did not run with the land, neither was it annexed to er 
the thing granted; and therefore he ought to bring an action fuer of the land. 
2zainſt the grantor or his heirs ; for this covenant does not extend 


to any thing or parcel of the demiſe, but to taxes which had not J e Cg. 


exiſtence at that time, and is, for that reaſon, a perſonal cove» Hard. 87. 
nant, by which the heir may be charged in reſpec of aſſets de- Cock o. Eaxl of 
ſcended, and not otherwiſe. He might have remedy in equity Arwadek 
2 the aſſignee, but not at law, for that would be to make 

is covenant of as high 2 nature as a warrantia charte. 


(a) 32. Hen. 8. c. 28. (% See Annally's Rep. 237. 3. Term 
(4) x. Ca. 153. Fl Rep. 697. 2. H. Bl Rep. 45. N 
|  Mandamus to grant Adminiſtration. Caſe 184. 


A MANDAMUS was granted laſt Term to the judge of the 1f there be a 
ſpiritual court, to grant adminiſtratian to J. S. who, as he controverſy in 
ſuggeſted, was next of fin to the inteſtate. mY 

« wil/, the court of king's bench will not iſſue a mandamus to gompel the granting of adminiſtration to 
the next of bin to the ſuppoſed teſtator on a ſuggeſtion that he died inteſtate. 1, Salle, 350, 
Cath. 253. 2. Stra. 918. 1192. 1. WI. 12, 1. Salk 37. Fine. 203. 


No- 


. 


Mickaelmas Term; 9. Will. 3. In B. R. 


Mara _NORTHEY moved for @ ſuperſedeas to it, for that the faQ 
To enaxT ap- That J. S. being Cited, refuſed to come in; upon which another 
ol the kindred ſued for adminiſtration, but was oppoſed in it by 
dne who pretended there was a will; which matter was now 
*{ 375 ] * under controverſy before the judge there; and therefore until 
that was determined, the ſpiritual judge could not obey the 
SHowER. You commonly grant a mandamus to the judges of 
the fpiritual court, upon ſuggeſtion that J. S. died inteſtate, and 
that J. S. is next a-kin, and if it be falſe, they may take ifſue upon 

it; and fo they may do in this caſe. 


HoLT, Chief Juſtice. Is there no difference between a contro. 
verly and no controverſy? When there is no controverſy, we 
do ſo; but here is a controverſy, and we will not grant a manda- 
mus until it be determined; for ſuppoſe the will ſhould prove 
good, what then will the granting adminiſtration ſignify (a)? 


6% But ſee Walker b. Woolaſton, 2. S. C. Fitz. 202, Willis e. Rich, 2. Atk, 
Pecr Wms. 376 to 58g. 8 C. 2. Stra. 917. 285, and Impey v. Pitt, 2. Show. 6g. nts. 


Sdkton u Moody. 


Treſpaks . ACTION was brought for breaking the defendant's clgſe, and 
breaking a man's hunting his conies, &c. | | 


buoting and ca- (GOULD, Serjeant, moved in arreſt of judgment, that no action 
ryang 2 Mo. will lie for — contes, which are ſeræ 2 and ſo is GyYeen- 
 forthoughconies hill Caſe (a). As to deer in à park, and conies in a warren, the 
are fer ncture, owner has a ſpecial in them as long as they are in the 
vet, while they warren or the park; but if they be not in a park or warren, he 
* — may not ſay ſuas, unleſs he add, « that they were domeſtic;” 
— indeed, it been warrenam ſuam, it might have been good; 
ratione l. but now as It is laid, there can be no property preſumed. 

SC. a. S. 356. E contra. We take it to be good enough: in RH) (5), and 
S.C. Cont. 458. in The Regiſter (c), there is an action for breaking his cloſe, and 
9 taking away bis 22 hawks, and certainly they are as wild as 
144 conies; ſo is Thel. Digeſt (d), and the Year-Book (e); and Green- 
S. C. Has, 608. ,s Caſe (f] does not come up to this caſe, for it muſt be meant, 
. C 1. I that if they are not in the plaintiff's ſoil, then no action lies. So in 
2 Jentris (g), where in treſpaſs gquare piſces ſuos cepit in ſeparali 
Rep. 34 Piſcbarid, it was moved in arreſt of judgment, that the plainti 
32. Hen. 6. pl. 59. 5. Co. 104. 7. Co. 17. Godb. 123. Cro. Jac. 195. Yelv. 104. Cro. Car. 
863. 2. Vent. x22. Hutt. 16. 3. Lev. 227. Carth. 285, Owen, 93. 14. Viner, 329. 1& 


(4) Cro. Car. 583. (0 Year Book 25. Hen. 6. pl. 59. b 
(5) RaſtaP's Ent. 450, (F) 2. Jones, 449. S. C. Cro. Car. 
(-) The Reg. 93. 55857 | 


(4) Thel. Dig-- 296. C) 1 Vent. 122, 
: ought 


DS 0a ox” 
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vught not to have called them piſces ſuos, unleſs they had been in a Serre 
ought pond, Sed non allecatur ; A verdict A ſhall be * Tait 
tended they were in a ſtew-pond, but it had been good upon er. 
demurrer; it was good by reaſon of local property; and then 
* this being after a verdict, it ſhall be preſumed the plaintiff * [ 6] 
proved a property. | yy 
HoLT, Chief Fuſtice. The conies are as much his in his own 1. Cro. 388. 
nd as if they were in a warren, and the property is ratione ſoli. 1. Roll. 405. 
warren does not give a r property. 80 in the Year. R. 16. 
Buok of 12. Hen. 8. ord. f a man ſtart @ hare in his own nlp aps 
ground, he has a property in it ratione foci. Indeed, if deer ef- 3 
cape out of a park into the neighbouring ground, you have no Cro. Jac. 195. 
longer a property. c 
GouLD, Serjeant. As for the caſe of the hawks (a), there was 
: property ratione 1mpotentie. EE 
RoKEBY, Jwffice, Here is a verdi, and it was in his own 
cloſe, and why ſhould any man come there? | 
Hol r, Chief Juſtice. If the declaration had been cuniculo- 
generally, you ſay he ſhould recover damages; and why, in that 
caſe, if not in reſpect of the conies? Leave out ſuos, and the jury 
may give damages. Perhaps theſe rabbits were for the ſuſte: 
of his family ; and why ſhould you deprive him of it? 
JuDGMENT was given for the plaintiff by THE waote Court, 
becauſe-he had a property by the poſſeffion. __ 


Ä 


{«) Dyer, 306. NM. 66. 


Smallcomb againſt Buckingham. 2 Caſe 186. . 


TWO writs of fieri facias were delivered to the ſheriff on the tt two writs of 
fame day; ours was delivered firſt, which, we ſay, bound the fe facies be de. 

. Indeed, at common law, before the ſtatute 29. Car. 2. Ivered to the 
c. 3. of frauds and perjuries, if the writ that had the laſt tee had "Ing 2 — 
been delivered firft, yet the writ that had the firſt ige muſt take ich — — 
place, as it is in Cro. Eliz. 174. and if the lands are charged by c, though 
the delivery of the writ, no doubt but the ſheriff may fell the % delivered, 
goods. Now ſuppoſe, after the ſale of the goods by fieri 'facias, Null have pri- 
the king's writ comes, the goods may be ſeized again for the dug, ohe . 
ling; for it can be no concluſion or e/toppel to the ſheriff. vered the firſt 


Now, for the late ſtatute of frauds and perjuries, the queſtion . an have 
s, Whether there ſhall be a fraction in a day ? for the. flatute du mn 
$.C. 6. Mod. 292. 8. C. Comb. 428. 8. C. 1. Salk. 320. 8. C. Carth. 419. 8. C. 3 Salk. 159. 
C. Holt, 302. S. C. 12. Mod. 146. S. C. 1. LA. Ray. 251. S. C. Comy. Rep. 35. 6. Mod. 
2 3. 1 * * ogy 456. 4. 2 2 10. Vin. Abr. 

"= I 1. Vin. . Execution,” A. 2. Vin. Ab. 
Time,“ (A. 3.) pl. 6. _ 


Vol. V. Aa fays, 
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* ſays, < time of delivery,” but not the day (a) of the delivery, vi, 


< that no writ of fier: facias, or other writ of execution, ſhall 


BucKINGnAM. 4 bind the property of the goods — whom ſuch writ of exe. 
the 


& cution is ſued forth, but from time that fuch writ ſhall be 
<« delivered to the ſheriff, under-ſheriff, or eoroners to be exe. 
e cuted: and for the better manifeſtation of the ſaid time, the ſherif, 
« under-ſheriff, and coroners, their deputies, and ts, ſhall, 
& upon the receipt of any ſuch writ, indorſe upon the back there- 
of the day of the month, or year, whereon he or they receive the 


[377 ] © fame.” Suppoſe the ſheriff make an indorſement, yet the 


parties are not concluded; but the marking it is only directory 


Vide 1. Co. 76. to the ſheriff. I agree, there is no diviſion of a day, unleſs in 


174 
Ow. 126. 


caſe of neceſſity; as in Cs. Lit. 135. and 6. Co. 33. b. where 


Cro. Eli. 726. there was priority of an inſtant. If twenty-four hours muſt be 


79 
2. And. 131. 


Comb. 4 52. 


the whole time, then we are in the wrong; but if only the 
time of its delivery, then, with ſubmiſſion, our writ ought to take 
place, it having been firſt delivered (5). Goods are liable to 
execution from the time of the teſte of the fieri facias, and this 
ſhall be faid emanatic brevis (c). | 


Snow Er. If the king's writ of extent come out after execution, 
yet the execution is ſuperſeded, and the king's extent ſhall take 
up the goods; but if the ſheriff had fold the goods by bill of ſale 
Se the property i altered, and hall no be deveſted by te 's 

 writ(d). 80 are two writs indorſed the fame day, and 
the ſheriff, having made the bill of ſale to us, is thereby con- 
el | \ 
HoLT, Chief Fuftice. This is a cafe of ſome concern, and it 
is fit that the law d be ſettled, and it is worthy conſideration. 
Indeed, here was an honeſt fale, you put in the writ and let it lie 

longer; then comes the other and brings the writ the fame day, 
and calls for a warrant preſently, and ſo gets @ bill of ſale, and 
© executes it honeſtly; and now you would defeat it. 


Lev. 69. 191. 3. Mod. 236. 4. Term And in the caſe of Uppon v. Sumner, 
a judgment 


it is decided, that 
as Cro. Eliz. 44%. 3. 
Keb. 379. | 
(e) Bailey v. Bunning, Ray. 142. . 4 
(4) In the caſe of Lechmere v. Tho- 
rowgood, in Trinity Term, 4. Fac. 2, 
Loxp Hot r, Chief Juſtice, is made to 
ay, that the property of the goods is veſted it i 
by the delivery of the fieri facias, and, i 
therefore, that an extent from the crown 
afterwards comes too late, Comb. 123. 
In the caſe of Cooper v. Chitty, however, 
Lon d Mansr1ztp is made to ſay, that 
Comberbatch maſt be miſtaken in this part 
of his report, for that no inception of an 
exccution can bar Taz cxown, 1. Burr. 538. (G.$.) 2. Bac. Abr. 352. 
16 But this imputed miſtake ſeems | 


At 
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At another day, 


Hol r, Chief Fuftice. Though the fleri facias was delivered, Bu F" -. 


et, ſays the party to the ſheriff, you may ler it lie, it requires no 
- and therefore defires no warrant, nor leayes any fee. Now 
when a ſecond fieri facias comes out the fame day, upon which 
the ſheriff preſently grants, and makes a bill of ſale of the 
the fale ſhall be good, and ſhall not be avoided. Though the 
ſecond fieri factas was delivered a fortnight after, yet if it be the 
frſt executed; it ſhall be good; and the party has only his remedy 


againft the ſheriff (a). 


(a) See the caſe of Rybot v. Peck: 
ham, Mich, 19. Geo, 3. B. R. 1. Tetm 
Rep. 731. notis ; that where a fiers facias 
is delivered to the ſheriff, and the officer 


defendant, are delivered to a ſheriff on 
different days, and =o ſale is actualiy made 
of the defendant's goods, the firſe execution 


has levied the debt, and made 2 bill if muſt have the priority, even though the 
ae it ſhall have priority of a former ſeizure was firit made under the ſubſe- 
execution in the office : and Hutchinſon quent execution. 1. Term Rep. 729. 
v. ſobnton; Eaſter, 27. Geo. 3. that wiien 
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Winter again Loveday. Cale 187. 


R eſolut io Curie; 


PHE caſe, upon a ſpecial verdict, in ſhoft, is thus: George 4 bons to 
Pawlet makes a ſettlement on marriage, in which there is this grant leaſes of 
POWER: „ "That it ſhall be lawful for the ſaid George Patulet, = manor and 


a during his life; to make leaſes of the faid lands, for the i. ernennen, 


« term of three lives in poſſeſſion, or for the term of thirty .c 

« yeats, or for any other — number of years, for yr cc 2 
two, or three lives in reverſion, ſo that it be not of an- © three lives, or 
« cient demeſue lands: And the lands which were leaſed in“ wirt years, 
purſuance of this power; were copybeld lands, and made for py „ee 
thirty years, and; for aught that were in the hands of « ef years, de- 
the tenants at that time; and if fo, then they could not be leaſed t terminable 


out in poſſeſſion. | = by 
Eyre, Fuftice. Upon this eafe, two queſtions arife : an 


« lives; oft, i 

FigsT, Whether George Pawlet had power to make a leaſe Bt — 
for thirty years, or any other term, determmable on one, two, or * lives, or for 
three lives? And it is clear that he had ſuch power. It ſeems to © thinty years, 


me, that here are diſtinct clauſes 3 the words, © or for any other 1, or any 


© term of years, &c.” plainly deſcribe another eſtate ; ſo that he Wo anodes wow 
* minable upon one or two lives, þ as fuch demiſe be not made of any of the ancient demeſne lands 
« parcel of the ſaid manor, is well executed by the grant of an anroLutt Litas for thirty 
ye, to commence after the determination of an exiſting leaſe for wo lyces, raovipto it be 
not of ropybold lands 3 for ancient demeſne being a quality inſeparable from all copyhold lands, they 
xe reſtraned by the yxov130, as being ancient demeſne lands, patce] of the manor; but the 
rats and ſervices are demifable within Tur rower. — . C. ante, 244 8. C. 2. Salk. 537. 
5. C. Comb. 371. S. C. Carth. 427. 8. C. 12. Mod. 147. 8. C. Holt, 414. 8. C. 1. Ld. Ray. 267. 
8. C. 1. Freem. go. S. C. Comy. Rep. 37. 6. Mod. 20. Raym. 132. Poph. 9. Yelv. 224, 
Law. 269. Moore, 404. Fitz. 156. 1. Salk. 187. Moor 194. 
ſhould 


A 2 2 


Wines 


LovzvaY. 
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ſhould have power to make a leaſe for thirty years abſolute, or to 


make a leaſe for any term determinable upon lives. There is 2 
difference; where a man has a power to make a leaſe indefinitely, 
there he ſhall not make a leaſe upon a leaſe, &c. but where 2 
power expreſſes what leaſe he ſhall make, as a leaſe in poſſeſſion, or 
in reverſion, taere he may make it accordingly, Leu. 222. U 

a ral power to make leaſes, without more ſaying, the law 
. ought to be LEASES in peſſeſſion; for if, by ſuch 
power, he may make a leaſe upon a leaſe, he might make leaſes 
in infinitum, and detain thoſe in remainder from the poſſeſſion for 
2 which is contrary to the intent of the parties, and againſt 


SEconDLY, Whether he could make ſuch a leaſe of theſe land 
which are copyhold ; for that demeſne lands are excepted? So that 
if the lands in queſtion are parcel of the demeſne lands, this leaſe 
cannot be good. Now if they were copyhold lands, they muſt 
be parcel of the manor, fince the frechold is in the lord, and in 
law they are but tenants at will ſtill, and fo is Lit. ſee. 553. 


© Therefore upon this s£coxp Poirxr, I hold that this leaſe is not 


warranted by the power; and that, for this reaſon, judgment 
ought to be for the plaintiff. 


TurTon, Fuftice. I concur with my brother who ſpoke laſt, 
that the leaſe, under which the defendant claims, is not warranted 


by the power. \ 


Firsr, I take it, that George Pawlet had à power to make 
a leaſe for thirty years abſolutely; and it ſeems to me, that 
the intention was, that he ſhould have fuch-a power, or elſe 
theſe words would have been altogether} inſignificant ; and 
the words, « or for any other. term,” would have been 
ſufficient of themſelves; and if it ſhould have been tor thirty 
== for one, two, or three lives, it would have been too 


Vide ante, 245, Now THE NEXT QUESTION is, Whether theſe lands, bei 
246. 


6. Mod. 20. 


copyhold lands, could be demiſed, for that in judgment of law 
ld lands are parcel of the demejnes ? So 4 1. Inft. And if 
copyholds are parcel of the demeſnes, then they are out of the 
power, | 


- SgconDLY, The next thing I go upon, is upon the 
and the conſideration is a portion of eight then! 
pounds, and therefore it ſhall be taken ſtrictly againſt George 
Pawlet. Then it cannot be preſumed, that it was the intent 
of the parties, that ancient copyhold tenures ſhould be de- 
ſtroyed; and the wife here was to have ſuch a power, though 
ſhe had but a jointure. Beſides, here were other lands 
upon which the power might have been exerciſed. Upon 
the whole, I am of opinion, that judgment muſt be for the 


plaintiff, 


Rokr, 
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Rokr RVY, Juſtice. I concur, that this leaſe is not warranted 
by this power. All powers ought to obſerve two rules: Figsr, 
The conſtitution of theſe powers ought to be interpreted according 
to the intent of the parties. SECONDLY, The powers muſt be Two rules of 


ſtrictiy purſued. As for the intention of the parties: Figs, It PP * 


ſeems to me that their intention was not to take away the copy- and 


WinTzaz 
agairft 


LovzpayY. 


Equity, 


hold tenures, and fo to have deſtroyed the manor; and E conceive 446. 467. 475. 
that copyhold lands are parcel of the demeſnes of a manor. , [ 380 ] 


SECONDLY, I take it, that whatever number of years the leaſe was 


made for, it was to be ſubject to a determinability of life or lives; 3 14a. 249. 


for the © zta quod, c.“ ſeems to take care, that the owners of the 
fee ſhould ſtill have a ſuſtenance for their families. The freehold 
of the copyhold is ſtill in the lord, and the copyhold itſelf is only 
at will. The words, “ for any other term or number of years,” 
have no weight with me; for it cannot be intended to be of the 
ſame duration, both in poſſe/fron and in reverjion. The caſe of 
Sheecomb v. Hawkins (a), was on a fpecial verdict : Tenant in fee 
of the manor of D. which was then in leaſe for years, levied a fine 


381. 


Poph. 9. 
Cro. Eliz. 5. 


thereof to the uſe of himſelf for life, and after to the uſe of his Kam z. 
eldeſt ſon in tail, reſerving power to himſelf to make leaſes at any Conſtrudion of 
time for twenty-one years; before the leaſe in being expired, he Powers to make 
made another leaſe to J. S. {under whom the defendant claimed} —— 


for twenty-one years, to begin after the determination of the for- 
mer leaſe, and died; the firſt leaſe expired; the ſon entered, and 
made a leaſe to the plaintiff; and it was adjudged for the plaintiff; 
for it ought to have been a leaſe in poſſeſſion, and not an intereſt 
to begin in future, or reverſion, after another eſtate determined, 
for then he might, by infinite leaſes, detain thoſe in reverſion out of 
poſſeſſion for a long time, againſt all reaſon. In the caſe of Leaper 
v. I/roth, Cited in Fitzwitltams's Caſe (b), there was a-proviſo to 
make leaſes for twenty-one years ; and afterwards he who had the 
power, on the third of April, made a leaſe for twenty-one 

to commence at the Feaſt of St. Michael then next ned rk 
and although the power was general, to make leaſes for twenty-one 
years, without any reſtraint to make them in poſſeſſion, or any 
number of them, but. indefinitely to make leaſes for twenty-one 
years, yet it was adjudged, that the ſaid leaſe was void; for that 
if, by the ſaid power, he might make a leaſe in futuro, or a leaſe 
in reverſion, though he might make a leaſe for twenty-one _ 
in poſſeſſion, yet after that infinite other leaſes; &. * Theſe 
caſes- are full to confirm me in my opinion, and I hold judgment 
to be for the plaintiff. - 


HoLT, Chief Fuftice, having put the caſe, ut ſupra. The 
general queſtion is, Whether this be a good leaſe by virtue 
wy, power? And I am oF oPIN1oN, that this is not a good 


{a) Yelv. 222, Cro. Jac. 318. S. C. Powers, 413, 414- 
1. Brownl, 148. And ſee Powel on (5) 6. Co. 33. 


Aa 3 Tus 
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3. Zulſt. 14. 
1. Roll. Rep. 


142. 

2. Roll. Rep. 
180. 

Skin. 192. 
Canth. 437. 


" reverſion ; 


extends not to a copyhold gate; for I agree with my brother 


Michaelmas Term, 9. Will. 3. In B. R. 


THE FIRST QUESTION is, Whether this ferm be within the 
power? And I Hor p, that it is a term within the power. Thig 
depends on the penning of the words of this power. Now, in 2 
large ſenſe, any leaſe made to commence at a day to come, may he 
called a leaſe in reverſion; but that is not meant in this caſe, but 


the leaſe here is rather to be taken in the common ſenſe, from and 


after a preſent intereſt then in being ; and the power extends not 
only to a mad pet years in reverſion, but alſo to a leaſe for life in 
if it be for life, it is a concurrent intereſt. , But 
now I take it, as this power is penned, he may make a leaſe for 
thirty years in reverſion abſolute ; for the chats are diſtinct, tg 
make © a leaſe for thirty years, or elſe for any other term of 
« years determinable on one, two, or three lives; ſo that this 
word © or” disjoins what follows, and makes it a diſtin& addition 
to the precedent matter. So is Finch's Caſe (a). But whether 
this copyhold leaſe was in being at that time is uncertain ; and if a 
man have power to make a in poſſeſſion or reverſion, he cannot 
do both. 
Now as to THE SECOND QUESTION, Whether this power ex- 
tends to make leaſes of the copyholds ? I do think that this power 


Rok EBV, that it was never intended that this Id ex · 
tend to copyhold; for it was not their deſign to y THE MANOR, 
This fyilogiſm will clear the caſe : All the demeſnes of the manor are 
excepted out of this power. * The copyholders are part 
of the demeſnes; and therefore Copyholds are expreſsly excepted 
out of this power. That the copybelds are parcel of the demefner, 
is ſo plain, that there needs no authority to be quoted but Alton 
Wid's Caſe (5), and that is expreſs." And it is obvious that every 
manor muſt conſiſt of demeſnes and ſervices z and thoſe are ſufficient 
to ſupport the being of a manor ; for if the lord of a manor alien 
his man/ion-houſe which he had in poſſeſſion, yet if the copybeld; 
and ſervices remain, it is ſtill a good manor. Then there was no 
occaſion that this power ſhould extend to copyholds. Indeed, it 
was objected by Sik B. SHOWER, that if you conſtrue this to 
extend to copyholds, there are no other lands to be demiſed. One 
of my brothers has anſwered, that there were other lands within 
the pariſh which might have been demiſed. But that will not do, 
for the land to be deviſed muſt be parcel of the manor.” As to 
this, I anſwer, that this power was ſubject matter enough to exert 
itſelf upon; for he may make leaſes in the manor of the rents and 
ſervices; and though it be ſaid “ reſerving the ancient rent,” and 
that no rent can be reſerved out of the rents and ſervices, yet that 
ſignifies nothing; for though the pe cannot be obſery 
yet the power may {til} be executed ſo far as it may be perfo 

2: Rell, Abr. 202. If a'conveyance be of divers manors and 

to the uſe of J. S. for life, &c. with power to make leaſes of all, or 


(#) 6. Co. 39- (5) 1, Co. 46. 


* 
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any part thereof, for three lives, &c, ita guad that ſuch rent, or 


more, be reſerved upon every leaſe, which was reſerved, or paid 
{or it, within two years then next before, and ſome of the land 
was not leaſed before at any rent within the two „he may, 
by force of this power, make ſuch leaſe of this tri reſerving 
what rent he pleaſes, Cumberford's Caſe. And though the words 
of the qualification be general, yet the application may be parti- 
cular. In Hilary Term, 27. and 28. Car. 2. in the caſe of Walker 


v. Web, the leaſe for tithes was held good, without reſerving any 
rent, and yet the power was to reſerve rent. Now indeed, if this * 


exception had ſeparated the demeſnes from the rents nad ſervices, 

it would have been hard to have made ſuch a conſtruction. 80 

that upon the whole matter, I hold, — FIRST, That this leaſe for 

thirty years abſolutely, is a leaſe within the power. 

SzcoNDLY, That theſe lands ing part of the demeſnes, were 

within the exception. 
Jup@menT for the plaintiff, 


WinTrza 
ur 
LovzvaY. 
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| *[ 384] 
* Trevillian againſt Andrew. Caſe 188. 

CTMENT. Thejury find a leaſe for ninety-nine years, in what cafe 

Eee o log ive; and that one of the lives was n ct B 
in being. r 

ninety- nine years, if he lived ſo long; and that he aſſigned his term 

to the other, who died inteſtate; and that this perſon was living. 

dyn, who had a grant of the reverſion, en before ADMINIS 

STRATION de honig non was granted, and died ſeiſed. | 

The queſtion was, Whether that had taken away the of the 

. way the entry 

Cuzia. The term had an exiſtence as ſoon as adminiſtration 

was granted, and the adminiſtrator may have a ſpecial action of 

Nor A. It was held, that if a leſſee hold over his term, you can- + be 


not bring an action of treſpaſs without an actual entry. 1 
g . FR enuy.—Sce 4. C. 2. c. a8. 


»* 
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Caſe 189. 5 Mathew againſt Tompſon. 


Vf a conveyance, FJECTMENT for the ſcite of tho late RR of Leoffeilg, 
in conſideration = upon the demiſe of THoMas Earlof Suſſex. Upon not guilty 
e pleaded, there was a trial at bar by a jury of the county of 
made to the buſ. ® Bucks ; and the plaintiff's title appeared to be thus; 


ma nder to ce he lands now in queſtion were formerly the lands of Sir 
wife for life; Arthur Thregmarton, who had iſſue four daughters; the eldeſt and 
with remainder the youngeſt were out of this caſe.— Anne, the ſecond daughter, 
w the uſe of all married Sir Peter Temple, and in conſideration of that marriage 
2828322 Sir Arthur Throgmorten, in the twelfth year of James the Firf, 
dies, and tbe ſettled theſe lands in truſt for himſelf for life ; then to Dame Anne 
heirs of the bo- his wife for life; then to Sir Peter, and Aune his wife, for their 
dies of ſuch iſ- lives, and the Tife of the ſurvivor ; and after their deceaſe, then to 
foes ! truſtees to preſerve contingars remainders ; then to the firſt ſon of 
_ the body of Aane by the faid Sir Peter n, or to 3 
for 


ns the ten, and the bers males of the body of ſuch firſt ſon: 4 
remainder in want of ſuch iſſue, then to the uſe of all the iſſue female of the 
tail to the iffues cc body of the faid Anne by the faid Sir Peter begotten, and to the 
female 35 not ® 4e heirs of the dodies of ſuch iſſue female; with like remainders 
Aanghter as rot to her iſſue by any other huſband ; remainders to Elizabeth his 
w be deveſted third daughter, and the heirs. of her body. Sir Peter Temple died 
for a moiety on without iſſue male, but leſt two daughters; Anne, who was the 
the birth of an0- Lady Baltinglafſe, and Martha, who died very young; but were 
eee de pen. both born before the particular glate determined, otherwiſe the 
ler efiate de- remainder had veſted in the elder. | 
t "Fhak ons were jointenants for life, with 7 inheritances, 
S. C. Ld. Ray, and m dy Baltinglefſe enji the whole for 
Wo. * — and died e 169 without 2 — 2 
I x Shin lands muſt now eome to the heirs of the body of Elizabeth, who 
"2 * Sk, | married THomas Lord Dacres, by whom the had iſſue Francis, 
Yelv. 183. Who had iflue Thomas the leſſor of the plaintiff. "There having 
Co. Lit. 138. been ſome opinions formerly, that my Zady Balting/afſe was tenant 
5 Co. 8.2. in tail, by virtue of this ſettlement, the ſuffered a common recovery 
467. to bar dhe remainders. e | 


To maintain this opinion it was now faid at THE BAR, that 
3 Tem Rep. the remzinder attached in her, and could not be deveſted by the 
£24. ſubſequeat birth of her younger ſiſter; for the words, © to 
4 Term Rep. « the utc ol all the iſſue — of the faid Anne by Sir Peter, 
6. aud the heirs: of their bodies,“ are words of limitation, and 
not of purchaſe ; but if they ſhould be adjudged words of 
_ purchaje, then the eſtate-tail is veſtzd in the , eldeſt daugh- 
ter. It is true, if there had been two iſſues female living at the 
RX time of tne making this fetttement, it would have e them 
® 386 ]* joiritenants for life, with ſeveral inheritances ; but this being 

! upon a marriage ſettlement, before any iſſue born, alters the caſe. 
The birth of the youngeſt daughter cannot make her jointenant 
with the other, for the poſſeffion was coupled with the remain- 
der. If it ſhould be otherwiſe, then theſe ſiſters will — 


— *# 
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rarcels, which cannot be ; for admitting the eldeſt ſiſter ſhould Marune 
have children, and live n_ years, and then die, and afterwards 12 

2 younger ſiſter be born, of what eſtate can the eldeſt ſiſter die onrsox. 
ſeiſed ? 


But THE COURT were unanimous of another opinion. 


TreNn the plaintiff was put to prove his title, but could not In <j<Qment an 
produce the original ſettlement by Sir Arthur Throgmorton, * | 
of which he gave this evidence. ment, ifthedeat 

He proved, that it came to the hands of the Lady Battinglaſſe ; <a be pro- 
and ſhe having committed a forfeiture, by ſuffering a recovery, 22 
brought the deed to Mr. Grunge, to adviſe with him an that matter. ub. Bens. 
He proved likewiſe, that this deed was produced before a maſter in may give pan 
chancery, in a ſuit there ** copy of it made, but that nee of its 
my Lady got the copy away. He proved alſo, that there was a Watents. 
trial at law upon a power of making leaſes, at which trial that ewe oy 
copy was produced, and a ſpecial verdict found, in which this 6. 2 
ſettlement was ſet forth in hec verba; the record of which verdict 225. 248. 
was now produced in court. That there was likewiſe another 2. Lev. 208, 10h. 
controverſy upon a leaſe made of this land, and a bill in chancery ebay + * 
exhibited againſt my Lady Battinglaſſe, in which this ſettlement , Vein 41 beg. 


was ſet forth, and which my Lady admitted in her anſwer. Eq. C. Abr. aa l. 
And upon this proof, my Lord Suſſex had a verdict for a moiety. _— OT 
| 8 Gilb. L. E. 4thedit. 30. 95. 

N I + 387 1 

Sanders againſt Owen. © 190. 


Wir or ERROR to reyerſe a judgment in the common pleas, If a cher rotuls - 
in AN ASSIZE of novel diſſeiſin for the office of cler of the rum appoint a 
peace of the county of Kent. Upon non diſſeifevit pleaded, THe 4+ of be prac 


ZECOGNITORS find a ſpecial verdict, | — 


That HENEAGE Earl of Winchelſea was s rotulorum of that daring bis plea- 
county, to whom of right it belongs to- conſtitute the cler# of the {773 2% 0n the 
peace. * They find the ſtatute 1. Will. & Mary, c. 21. by which dung © ado 
the cu/tes, or other perſon to whom of right it belongs, ſhall from him,che cuftorde- 
time to time nominate the clerk of the peace ; that this office being clares in court, 
vacant, the faid Earl, by writing under his hand, conſtituted . ” «Pfr 4. 
Philip Owen to be clerk of the peace, to exerciſe the faid office . 4 e 7 
either by himſelf or deputy; which writing they find in hec « cording to the 
verba ; that at an adjourned ſeſſions at Canterbury, this writing © a? of parlic- 
was read in court, and there the faid Earl, without any relation to r thispa- 
his tormer grant, did, vivd voce, fay, © I appointed Philip Owen — —_— 
to be clerk of the peace according to act of parliament; that the ment under the 
Earl of Winc iſea died, and that the Earl of Rumney was made 1. , Mary, 
cu/tos, who appointed the plaintiff to be clerk of the peace; and 6. 21. for life; 
that he was a fit perſon. Wot. — 110 

he was appointed for, nor the particular he was appointed 3 and being for life, 
ne — — 4. Salk. 467. S. C. 3. Salk. 250. 8 G 
426. S. C. Comb, 317. 8. C. 12, Mod 199. S. C. Lilly Eat. 278. Carth. 426. | 


5 
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There was 2 judgment for Owen in the common pleas; and 2 
writ of crror now brought. | | 

IT was een Tag the plaintiff in error, that no title wi 
found for the plaintiff ; for he brought an aſſixe for an office at 
Maidftoze, and does not fay, that Maidſtone is in Kent, ſo it is il 
in ſubſtance, and no venue; and the Court cannot judicially take 


notice that Iſaidſlane is in Kent. | 


Then as to his title, the pretences are two: FiRsT, By grant. 


- —SECONDLY, By parel declaration, 


.* [ 388 ] diretted by 


As to THE FIRST, he had no title by the grant. Then as to 
the parol appointment, there is no ſuch thing found; for the words 
being ſpoken at the very time the grant was read in court, muſt 
have reference to that; and it is all but one act. It does not 
mention either whateſtate the perſon ſhall have in the office, or in 
what county he ſhall be cert of the peace, or according to what 
act of parliament ; for both the ſtatutes of 37. Hen. 8. c. 1. and 
3-& 4. Edw. 6. c. 1. and 1. Vill. & Mary, c. 21. are all in being, 
and do all concern this office, So that there is a very great un- 
certainty in this nomination. If I grant land to another, without 
mentioning what eſtate, it is a tenancy at will. He might nomi- 
nate a man to be clerk of the peace, according to an act of 
« parliament,” and never intend to give him ſuch an eftate as 

by the act. It was the Earl of Huf wits intention, 
that Philip Owen ſhould have the place; but it not appear, 
that he intended it for him during life. * I do appoint Phil 
« OQuwen,” c. Theſe words amount to no more than an evidence 
of a nomination ; but it is not a nomination itſelf; like the caſe in 
(a), where it was held, that a reſignation to a prodtor does not 

the church void, without the acceptance by the biſhop ; 

and the jury found an inſtrument under the ſeal of the biſhop, 


upon which there is an indorſement that the reſignation was 


by him; this was held to be no finding of an abſolute 


reſignation in facto. So in the caſe of a nuncupative will, it is not 
ſufficient that the jury find, that the teſtator 4:xit ; but they muſt 


find, that he intended it to be his will, or that he ſpoke the words 
animo teſtandi. It does not appear that the Earl ſpoke theſe words 
animo conſlituendi; therefore they ought to find fo much as may 
amount to fulfil his intent. No freehold of an office can paſs at 
common law without a deed or writing (6) ; it might be ſupplied 
by livery ; but that is not found in this caſe. This office cannot 


be diſtinguiſhed from any other, for it is incorporeal, and there- 
| fore muſt paſs dy one of thoſe ways. Nay, an uſe, after it was 


turned into an eſtate by the ſtatute of 27. Hen. 8. c. 10. could not 
be granted by The ſtatute of 1. Will. & Mary, c. 21. 


- makes no 3 as to the conſtitution, but as to the qualihca- 


tion of the perſon, and duration of his eſtate ; it directs the cuftas 


to give the office to the clerk of the peace, quamdin ſe bent 


(] Noy, 147. (5) Co. Lit. 61. 1. Leon. 219. 3. Mod. 147. : 
6 geſſertt ; 
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eeſerit ; it was to make him independent of the cuſſos, who had an Sauen. 


J authority to grant him ſuch an eſtatz. Now when the ſtatute © 8 
requires a thing to be done, and does not direct in what manner, 9 

4 it muſt be according to the courſe of the common law, and by that 

— !zw no freehold can paſs by an act executed in the life-time of the 

« perſon, without deed in writing. And this appears by caſes of 


the like nature, viz. all commitments 8 of the peace muſt 
de in writing, except upon a ſudden. aftray in their view by a court 
of ſeffions. A parol afſignment of commiſſioners of pts is 
not good. 

E contra. As to THE FIRST OBJECTION, ** Maidflone” will . 
refer to © Kent” in the margin. : wk ly + 


The queſtion is, Whether this is a bare authority, or an intere/t 
claimed under the cuflos ? And it was inſiſted, that it was a bare 
authority, but the nominee had his intereſt in the office by act of 
parliament. And this appears by the nature of the office itſelf; 
for the cuſlot has but an intereſt at will in it; and therefore the 
2 the peace cannot have a larger intereſt from the cuſſos than 
he had himſelf in the office, out of which the cler#'s place is 
derived. It is like a power given to a man to make leaſes ; 
as ſoon as the leaſe is made, the leſſce is in by virtue of the grant, 
and not by the perſon who made the leaſe. It is true, that things 
which lie in grant cannot paſs without deed, which is an inſtru- 
ment that the law has provided inſtead of hvery. So where a man 
claims a right to an office, it muſt be by deed ; but this is an au- 
thority which may be executed by parol, and then it is otherwiſe. 
And though it is only an authority, yet the cuſtos may lawfully 
give ſuch an eſtate as he has done: as if a man deviſe that his 
executors ſhall ſell his eſtate, this is an authority, and no more; 
and yet when the eſtate is fold, the vendee is in by the will. 
The office of regiſter of the court of admiralty may be granted 
by parol, according to cuſtom. The ſtatute of 37. Hen. 8. c. 1. 
lays, « give, grant, nominate, and appoint,” and does not ſhew in 

manner. So that in this caſe the nomination is the ſame 
thing with writing, for both are only to fign:fy the man, 


Adjournatur (a). 


X nr. Ke RS 5 Pao 


{a) The court of king's bench, after ſe · the common pleas, becauſe the nomina- 
veral arguments, unanimouſly agreed, that tion did not mention rhe county for which | 
a verbal nomination was ſufficient, S. C. be was to be clerk ofthe peace, nor diſtin- | 
Carth. 426. 3 for whatever is to take effect guiſh which cf the ſtatutes he meant, ' 
out of a power, or authority, or by way S. C. Carth. 426. S.C. 12. Mod. 199. 3 
8 of appointment, is good without deed, but afterwards the judgment of the king's 
t S. C. 2. Salk. 467. But ſee the judgment bench was carried to the houſe of lords, 
L of the Court on this point at large, and there reverſed, S. C. 12. Mod. 199. 

12. Mod. 200. The court of king's 8. C. Lilly's Entries, 278. b 
bench, however, reverſed the judgment of | 
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church ſhall be within the pariſh, 
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Hawkins's Caſe. 


If there be a (pe- TA CHURCHWARDENS of the pariſh of St. Edmmd's an fl, 
Bridge, in Exeter, libelled againſt Zawk:n, ſetting forth an 
— ns — ancient cuſtom within that pariih, that the adorning the inſide of 


exAncrr ofthe at the public charge of the owners and occupiers of ancient houſes 
Þy a rate to be made by the (aid churchwardens, 


the .- 


pe; CHANCEL wanted reparations 'and ornaments ; and that the 
yet Churchwardens, by the conſent of the major part, &c. made a rate, 
not which was confirmed by the biſhop, by which Hawkins was rated 


— 4 ſeventeen pounds and one ſhilling for 1:i/ls and racks within the 


to - - * - * * 
faid pariſh, which was his due proportion according to the year| 
orzament and to , M 
Pepair THE value of the houſes there ; and that he had not paid the fame F 


— 8 The defendant ſuggeſted for a probibition, that the pariſhioners 
bound to repair Ought not to contribute to the repairs, and the adorning the inſide 


. of common of THE CHANCEL, and denied the cuſtom ; and that the rate was 


ight, and the . X 
right, and t"* not made by the major part of the pariſh. 


releaſe him: nor The firſt iſſue was found for the plaintiff, that there is ſuch a 
— the owners Cuſtom : and the ſecond iſſue was found againſt him, viz. that the 
u or ab be rate Was not made by the major part of the pariſhioners. 


rated towards IT was MOVED in arreft of judgment, and that a conſultaticn 
Pegs eee might be granted, — pM SPIRITUAL COURT having the 
poral inheritance Original juriſdiction of reparations of churches, muſt likewiſe have 
is to be charged the fame juriſdiction of all the incidents thereunto belonging, 28 
by a particular rates, &c.z and the verdict cannot ſtand in the way, for the trial is 
a void, becauſe the matter was not triable at law ; and therefore the 
trill parſued. juriſdiction is ſtill faved. If a plea © ne ungues accouple” ſhould 
ae Hel, tried at the affizes, neither party would be concluded by a 
S.C. Carth. 36% verdict upon that iſſue. If there had been any inequality in the 
Salk. 165. rate, it might have been tried at law; but whether a rate or not, be- 
Comb. 344 longs to another juriſdiction (a). And to prove, that where the origi- 
1. Vent. 367. nal matter is of eccleſiaſtical izance all the dependants thereon 
ov 1 are ſo likewiſe, there was a caſe cited in this court (5), where the 
* Mod. 143. Churchwardens libelled againſt a pariſhioner for a church- tax, but 
2. Jones, 122. the ſentence was againſt them; whereupon they appealed to the 
Poſt. 447- metropolitan, and, ing that appeal, one them gave the 
Comb. 132. pariſhioner a releaſe of all actions and demands; the other ftill 


— proceeding to reverſe the ſentence, the pariſhioner moved for 


Hard. 379. F. Co. 66. Cro. Eliz. 659. 2. Jones, 122. 1. Mod. 79. 194-236. 261. Raym. 246. 
Comb. 148. 344- Carth. 143- Comb. 298. Caſes in Law and Equity, 12. 64. 385. 439. 2. Roll. 
Abr. 298. Hob. 12. 12. Co. 65. Hetley, 87. 2. Inſt. 608. Lutw. 174 1. Sid. 161. Ca. 
Lit. 6. 2. Ld. Ray. 1390. 3. Zutr. 1689. 


(] See 3. Term Rep. 3. | | 
(5) Hilary Term, 7 Fac. 1. Starkey v. Barton, Telv. 172,—-Sce alſo Raym. 246. 
March, 73. 


held 


2 = > Go > r =, = u%. 
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* 


e 


Hilary Term, 9. Will. z. In B. R. 
a probibition, ſuggeſting this releaſe ; and upon demurrer it was Fawkrits 
held to be no caule for a prohibition, becauſe the principal matter C 
was merely ſpiritual ; therefore the temporal court would nbt 
determine ether the releaſe, which was dependant upon it, ao 
was bar or not ? # And for this reaſon, though part of the iſſue 4 911 | 
be found againſt the plaintiff, yet he ſhall have judgment notwith- 397 4 
anding : as where the defendant avowed for rent (a), ſuppoling A 
that one Yawviſor was ſeiſed in fee of the locus in quo, &c. and 7 4 
granted the rent ; and, upon n conceſſit pleaded, it was found ſpe- 
cially, that another perſon was ſeiſed, and made a leaſe to this a. 
Javiſor, who granted the rent. Now it happened that this leaſe 
was determined before the diſtreſs taken; and therefore, though the + 
ifue de found for the avowant, *quod V avisor conceſſit,” yet the £44 
eſtate being determined out of which the rent was ſuppoſed to be 
granted, the Court gave judgment for the plaintiff, though the ifſue 
was found againſt him, 


E contra. No man can fay that the pariſhioners ought of com - 
mon right to repair THE CHANCEL ; there muſt be either a cuſtom 
or preſcription to charge them. — There are two realons why the 
t cannot be charged in this caſe : Fiks , They alledge 
a cuſtom for owners and occupiers of ancient houſes to be contribu- 
to the ornaments of THE CHANCEL ; but they have not 
brought the defendant to be within that cuſtom, for they do not 
charge him in reſpeR of houſes, but for racks and mills. Now if 
a mill ſhould be conſtrued to be 4 $0uſe, yet à rect is not.— 
S£conDLY, The charge © for and towards the ornaments of a 2. Roll. Rep. 
« church or chancel” is a perſonal charge, and ſhall never be 262. 270. 
impoſed upon the lands of the pariſhioners, but upon the inhabi- 2. Roll Abr. 
tants themſelves : if it had been for the repairs of the church, there _— 
the land is liable to be rated; but this rate cannot be good, pot. 393. 452; 
becauſe it is made for him to pay ſo much for ornaments in propor- | 
tion to the yearly value of his racts and mulls. 


Curia. Without a ſpecial cuſtom the pariſhioners are not to 
repair THE CHANCEL, The parſon is bound to do it of common 
right ; but where a tem inheritance is to be charged by a 
particular cuſtom, the churchwardens muſt bring the defendant 
within the cuſtom, otherwiſe it is not good; for it is the cuitom 
which gives the juriſdiction. Now in this caſe the cuſtom was 
alledged for owners of houſes to repair, and they have rated the 
defendant as owner of @ mill, which cannot be intended d houſe ; 
for in a præcipe d quod reddat a mill cannot be demanded by the [392 1 
name of domus, but it muſt be de molendins. 39 


Adjournatur. 


(-) Harriſon v. Metcalf, Cro. Jac. 442. 


Anonymous, 
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=, bail was ment on which any common bail 


ob ra VLEUR bat > ot trees 2 eee 


Hilary Term, 9. Will. 3. In B. R. 


Caſe 192. | Anonymous. 

on producing B* THE STATUTE g. & 6. Will. & Mary, c. 21. (a), for 
the writ, the . ing to their Majeſties ſeveral duties upon parchment, 
&c. it is enacted, That fixpence ſhall ad for every 
be filed, and 

not filed in ge © on which an appearance ſhall be made upon ſuch bail; which 
days, judgment « appearance or common bail the defendant ſhall cauſe to be 
may be ſigned d entered or filed in eight days after the return of the proceſs, on 
<« pain of five pounds, to be paid to the plaintiff, for which the 

Stra. 737- « Court ſhall immediately give judgment, and the plaintiff take 


Had. 


F23. The writ and return was brought into court, and a certificate 
from the proper officer that common bail was not filed within eight - 
days, &c. ; 
Upon which a motion was made, and THE CourT gave judg- 
ment ni, &c. 


{«) Sce 9. & 10 Vill. 3. c. 28. .. 33 12. Go. 1. c. 29. ; and 5. Geo, 2, c. 27. 
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EASTER TEM” 1 1 


The Tenth of William the Third, 132 
IN | : : 
The King's Bench. ie 
Sir John Holt, Knt. Chief fuftice. oy 
Si. Thomas Rokeby, Kut. | * 8 N 
Sir John Turton, Nut. Tulticts. 24 
Sir Samuel Eyre, Kut. 


Sir Thomas Trevor, Kut. Attorney Genera a 
John Hawles, E/q. Solicitor General. | 


— — —— ä — 


8 2 [pi]; 
* The King agtinſt Stainford. Wt 7 Caſe 193. 


E defendant was indicted, For that he on the nineteenth The Court vn 

] of June, &c. and before, being an inhabitant of a town vot quaſh, an 
in Derbyſhire, was ſummoned to watch with one Booth a N for 
canſtable, and that be obſtinately, contemptuouſly, and mali- uz 2 
ciouſly made default. it do not fate, 


CNT 
ins r, The indiftment ſtates, that he was an inhabitant on the 27 t . def or 
nineteenth of June, and before, and does not ſay that he continued ter to watch, e. 


to be ſo. | but will put the 
SeconDLy, It does not ſay, that notice was given to him to * 
watch within the pariſh. | Ante, 668. 


| | | 1. Mod. 73. 
Tump, It ſtates that he did not watch with one Booth a 1. Sid. 218. - | 


conſtable ; but it ought to have faid that he did not watch at all; 2 Keb. 713. 
fr poſſibly he might watch that night with another conſtable, Cub. a0. 
E contra, This indiftment is founded at common law, and not 
upon the ſtatute of Winton. — And as to the ſecond exception, it TY 
_ that he was ſummoned 2 watch with the conſtable, dut does 
not ſay within the pariſh. Now there be a place extraparo- 
Volt. V. B b 225 chial, 


1 woes? << ore EVI Acc SP 


———— — —— rr 


S. Sen 
* . N | bs 
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C 
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* [ 394} Eaſter Term, 10. Will. 3. In B. R. 


Tux Kine chial, where the conſtable is to watch, * As to the other excep- 


S$TAaixForD. * 8 was laid. * 5 1 
Cura. Demur to the indictment. They would not quaſh 
it. 


Caſe 194. ark Saville. 280 Roberts. 1 
Triwity Term, 9. Ell. 3. Rall 521. 


An action on T H E now plaintiff was indicted for @ riet, and acquitted; and 

= caſe will ve. he brought an action on the Cale 1 che defendant, for 
deu pro. that fuch a day, in ſuch @ year, he did falſcly and maliciouſly pro. 

caring theplain- cure the plaintiff to be indicted, &c. and had judgment in the 

tiff to be indit- common pleas. And now a writ of error was brought to reverſe 

ed tor a rr. the fame. SOR EN APE SI gef 

S. C. poſt. 405. The queſtion was, Whether. an action will lie for cauſing 


— another maliciouſly to be indicted of 4 treſpaſs {a)? 


Te. Salk. 16. It was inſiſted, that the judgment was well given, and ought 
— 1. Le. Ray. to be affirmed. It 8 be admitted, if che indictment by 
>. C. 12. Mod. good, the action will fail, becauſe the party is not leg:itimo mads 
208. acquittatus (5): But there is no ſuch objection bete; for it is 
S. C. Holt, 8. not pretended but that the indictment was good bath in ſubſtance 

| — . and form. The moſt material objection is, that a man ſhall not 
— N. be ſued or vexed for proſecuting the king's writ. Ir is true, that 
1. Roll. Abr. it is lawful to proſecute ſuch writ; but though the ſuit is legal, 
112. yet if it be for a thing which TER, and known to be fo even by 
Moor. 600. the plaintiff himſelf, an action will lie againſt him for his unjutt 
—_— vexation and ma ice: And this was the opinion of my Loa 
Id 1 116. Hog Rr, in giving judgment in the caſe of Freeman v. Mate- 
Ray. 274 ker (c): It was an action on the caſe for a double execution; 

2. Mod. 306. judgment was given for the plaintiff, though he was not twice 
6. Mod. 30. 90. charged with the damages; for the goods levied by the firſt gxc- 


ens 169. cution remained in the theriff's hands pre deſectu emptorum, but he 


N 463. was maliciouſly vexed the ſecond time. It is the malice that is the 
Wat. Brev. 98. foundation of all actions of this nature, which incites men to make 
Hob. 205. uſe of law for other purpoſes than thoſe for uch it was ordained, 
2. Iſt. $44 Actions un the caſe are frequently brought for ſuing without 
[395 J any caufe of action; and it is never allowed to Hay, that the plain- 
ro. Euz. 358. tift has a ſuficient recompence by colts obtained by ſuch ſuits; 
$kin..73z1. for thoſe are but expenſe /itis ; it is the unjuſt trouble and vexation 
Carth. 113. which intitles him to the action. It. lies for muliciouſty proſe- 
2 cuting one in the eccleſiaſtical court, ande cauſing him to be 
6a. © > excommunicated ; in which cauſe this very objection was made, 
Bull. K. P. 14. that a man ſhall not be puniſhed for proſecuting the king's writ; 
1, Hawk. P. C. and it was alſo objected, that an action will lie tor falſely 1adicting 
<-7% a g2 man for a treſpaſs; yet the Court were of opinion, that a citation 
1. Bl. Rep. 365. , officio proſecuted with malice, was a ſufficient ground for the 


Dougl. 214. | 
() See note (a) to an Anonymous (4) 2. Init. 38 5. 

Cate, 2. Mod. 300. (e Hob. 205. Fe 

* . 4 on. 


4 
— — 


vo 13} © 


Eaſter Term, 10. Will. 3. In B. R. 


12 An action on the caſe, in the nature of a conſpiracy, will savifs 
je againſt two for conſpiting a falſe indictment; and by the ſame „ 2 
teaſon, an action will lie where one alone cauſes another to be Ronzxtt, 
indicted falsd et malitios?. And this ſeems to be the ancient law ; 2. Vent. 86. 
for in the reign of Edward the Third, à bill of conſpiracy was Hocking v. 
allowed in the court to be brought by him who was indicted of a Genn 
common treſpaſs and acquitted (a). e 8 Ae 2 
2. Cro. 193. Cen . Viral, 1. Roll. Abr. 112. placito 10. 4. Af. placito 13. 11. H. 7. 28. 
placito 7. Fitz. N. B. 116. Litt. fel. 3. Reg. 134 b. So ed an 

% The Court was of opinion that the ment of the Common Pleas was affirmed. 

atten was well broughtz” and the judg- S. C. poſt. 405: e 


+> | is. 8 L 


Atkinſon again Corniſh. Caſe 103. 


BY THE Cobr. If ati infant be made executor, and THE An adminifira- 
OrDINARY commit adminiſtration to another durante minore on durante mi. 
ztate, this adminiſtration ceaſes when the infant attains his age ***<'%* l ca 
d ſeventeer2 Hut if ſurh adminiſtration be granted durante rar. ee r 
ninort tate of one who is not made an executor; it does not fue; of an 
ceaſe until the party be of full age. dnn abut» 
The caſe of Piget v. Gaſcoigne (a) was cited to maintain this —— N 
dpinion; which was, Authony Longuili made William his execu- N 
tors, who, was under age: the plaintiff took out adminiſtration to 3 C. 4. Bass 


by 4 S. C. A 


' Anthony durante minore ætate of William, and brought an action g56.- + > - 


of debt upon a bond, and averred that William was alive, and S. C. Carth. 446. 
within the age of one-and-twenty. WISER, M OO PA ror 12: Mod. 
Now becauſe it did not appear that this adminiſtration was 8. C. Holt, 43. 
granted whilſt he was under the age of ſeventeen, the plaintiff © 1. Ld. Ray. 

was nonſuited. : 1 * 


Fitzg. 163. 1. Salk. 39. 1. Vent. 219. Skin. 155. Comy. Rep. 109. 159. 4 Burn E. I. — 
2. Bac. Abr. 382. 3. Bac Abt. 121. 1. Ld. Ray. 667. 12. Mod. 500. Harg. Co. Lit. 891 b. 


3 — | 
| (a) Cro. Eliz. 602. See the Prince's Caſe, 5. Co. 29. Fe - We \ 
| Fr Baer *[ 396] 
Cox againſt Copping. | Cafe 196. 


A DIFFERENCE ariſing between Cox the plaintiff, who was He impropri 
impropriator, and the pariſhioners, concerning the right of wor bring des. 
a houſe, he brought an ejefiment. A 


And by his Counſel he moved the Court, that the church- — — 
wardens, who had the cuſtody of the pariſu- books, might“ produce parim, the 
them, ſo that he might have a ſight thereof, and copies of. what Court wil not 
concerned his title. And this was compared to the caſes of corpo- make an order 
rations and copyholders, who upon ſuch motions have frequently er him 0-10 


obtained rules of this Court for the ſteward to grans copies, and 2 Bae 


that the court-rolls might be produced at trials. It was likewiſe 8 mog. 

ſaid, that if the plaintiff ſhould exhibit u bill againſt the church- 123 

wardens, he would have an account of the pariſh-books. 1. Wils 240. 
t 1. Bl. Rep. 37. 351. 1. Term Rep. 689. 


B b 2 But 


Faſter Term, 10. Will. z. In B. R. 
Cox But rut Court were of opinion, that this caſe differed from 
N that of copybolders, becauſe all the tenants of the manor have an 
ng, intereſt in the court-rolls ; but here the impropriator has à Giſ- 
iunct intereſt from the pariſhioners, for it was not a parochial 
right, but @ title which is now in queſtion. And therefore it was 
not reaſon that the pariſh-books ſhould be produced, which would 
Comb.4r7. be to ſhew the . s evidence. "Then, as to church- war- 

: dens, they are not a cotporation without the parſon(a).. 


(e See Rex . Dr. Pinnel, 1. Wik. 1223. CL 
239. Hodges v. Atkins, 3. Wik. 398. 1. Term Rep. 689. The Corporation of 
Rex e. Hoſtmen of + png 2. Stra. EIT. 222 nns 


Side 
Caſe 197. 133 of 9 againf w eſtham. 


. made an onde to remove poor man fo 
of noe Weftham to Batterſea. . The pariſhioners of Batterſea 
n the feſions, and the order of the two juſtices wa 
deen previouſly Aſide: dad Senne their ant oner and confred 
=, during Counſel, the ſeſſions ſuperſeded their firſt order, and the 


pom & order of the two juſtices. 


8 <a hater — ada lt wat 
Poſt. 416. record was in the breaft of the Court —— 
. might” lawfully ſuperſede r own — 


— To which it was anſwered, that. they having once . 
their authority, they cannot ſet ĩt up again. 


Tur Court afficmed the ſecond ... wn 
the firſt. 


FE 307 _ 
Caſe 198. - Anonymous. 


A writ of error NOT. PER Curian. A writ of error was brought in this 

court, to reverſe a common recovery, and there was a /cire 

* * 5 pe facias illued out againſt all the terre-tenants, and they made default, 

7. who is 1 he recovery was reverſed; and it appearing afterwards, that the 

not in the im- plaintiff in the writ of erroc.had no title, there being a remainder 

— man before him, the Court reverſed their former reverſal ; N 
9% nota. 


g 
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— Aut ena wv ve vor 0. enchant. 5+ WESS - 8988 hepa Lied oi. = 


- 2. Rol. br. 
| — Oro. Jac. 238. 1 Sn 339. 2. Salk. 567, 568. 598. 6. Mod. 274. 319 a. Bury 75 
f N . 909 4 Bac. Abr. 413. 
Cute 199. Ihe King againft Eaftbridge. 
b IS 05. Bay 00s oh 6: eps) ho. 8. 
2 - une i in aid ſect, viz. - 

of another pa- « It appearing. to this Court, that the pariſh of Dimchurch, 


7 winhin de hundred of Y/orth, being over-burdencd with-poor, and 

made originally a tie ent is bad; for ſueh order muſt begin with evo jrſtices. —S. C. Foley, $2. 

Ante, 163-209, PO 416. 2. Salk, 480. ä Skin. 259. Fitzg. $3. x, Bott P. L. 365 

1. Stra. 56. i 
Y | .« 


* oO 10 2. 
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Eaſter Term, 10, Will. 3. In B. R. 
« that the pariſh of Ea/{bridge, within the ſame hundred of Worth, Tux Kixe 
x off 


« having no poor relievable within their faid pariſh; IT is on- "x 

« DERGD, that the ſaid pariſh of Haſtbridge be from henceforth ez. 
« annexed to the faid parich of Dimchurch, and that the occupiers © 
« of lands and tenements within the faid pariſh of Ea/tbridge be 
« chargeable and contributory towards the relief of the poor of the 
& ſaid pariſh of Dimchurch, the ſum of twenty pounds per annum, 
a by monthly payments, fo long as the faid pariſh ſha!) be over- 
« burdened, and no poor within the faid pariſh of Ea/tbridge.” -- 


A motion was made to quaſh this order, becauſe it was in na- 
ture of an act of parliament. 


But it was quaſhed, becauſe it was an original order : it ſhould 
have begun with two juſtices. | 


See 43. Ei. c.2.C. 3. 


Anonymous. | Elnſe 200. 


« to pay him the arrears till they find him a houſe.” Wh gol 
It was objected againſt this order, * 


FixzsT, That the overſeers have not power to find a houſe for poor,” or 
him; that muſt be done by the conſent of the lord of the manor, W 
or by the juſtices in ſeſſions. Ma” 

SECONDLY, It did not appear that he was poor or impotent (@). 2. Salk. 473, 

And for theſe reaſons it was quaſhed. 497- 


(a) See Rex v. Highworth, Rex v. 10. that theſe words are i 
Swke Urſcy, and Rex v. Tipper, Strange, neceſſary in an order of relief. ' 


Atwood again Burr. Caſe 201. 


TH ERE wasa judgment in froy, Fooue againſt the bail: they 1f bail bring er- 
brought a writ 4 error, as well upon the principal judg- ror both in the 
ment as upon the judgment in the ſcire facias; but it was quaſhed, Judgment * 
becauſe they were not parties to the original judgment. 8 
&er, it is erroneous.— 8. C. 1. Salk. 402. S. C. 2. Salk. 369. S. C. Carth. 447. S. C. 7. Mod. 3. 
$C. 1. LA. Ray. 553. S. C. Lilly, 225. 290. 403. Cro. Car. 481. . Salk, 39. 2. Salk. 603. 
Stiles, 174. 2. Ld. Ray. 82 t. 1282. 1. Bac. Ab. 217, 218. | 


| *[ 398] 

Savage againſt Robury. Caſe 20% 
TH E plaintiff was a tradeſman, who brought an action againſt To ſaypaſſorate. 
the defendant for ſcandalous words ſpoke of him, « You are ly to 94 
ta cheat, and I will prove you a cheat for many years.” — 


not aGionable, unleſs alledged in ſomething concerning his trade.—S. C. 2. Salk. 694. 1. Vent. 117. 264. 
Ray. 62. 169. Jones, 156. 1. Lev. 280. Latch. 114. 2. Sand. 307. Skin. 364. 1. Lev. 115. 250. 
da 696, 1. Com. Dig. Svo. 270. 4. Bac. Abr. 492, 493. Ld. Ray. 1417. 


b 3 The 


| Faſter Term, 10. Will. 3. In B. R. 
. The plaintiff had a verdict. | 4 
| — But the judgment was arreſted, becauſe theſe were words of 


beat, and not actionable, 8 alledged that the cheat was 
in any thing concerning his trade, QD NaTA. 


* 


Caſe 203 Addingſon againf Oakley. 


After judgment, H E plaintiff had a verdict at THE AsS12Es in Oxford, and 
the defendant a motion was made to ſtay the judgment till he brought in 
r THE POSTEA, for it did not appear ty the Court on what Gay 
ate THE ASSIZE$ were held; for the record of niſi prius was, © MI 
f prius record. Fufticiar. domint regis ad aſſiſas in com. pred. capiend. afſign. & 
* die Jovis decimo ſexto die Martii apud Oxon', Sc. The aife 
— tringas for the jury to appear, was, & Si prius die Jovis viceſim 
Carth. 6. 86. © ſexto die Martii apud Oxon', Cc.“ So was the jurata. 


833-359. aps. Tae Covnser for the defendant defired, that it might be 
— * referred to the maſter of the — to be examined. - 


— PPE] But THE Cour would not allow it, for it was to en 


Cafes in Law matter of fact againſt a record: but they held, that the defendant 
and Equity, 145. could not take advantage of this after judgment; for if the cleri 
135. 210. 230. of the aſſiſe will enter judgment for the plaintiff inſtead of the 


n defendaut, he has no remedy but by action. 
” | | | 
; £3991 Carter againft Shephard: 


If a perſon goto T H E defendant was a geldfmith, and the plaintiff had a note 
of a hundred pounds drawn upon him, whicn he brought to 
=D 3 his ſhop in order to receive the money. At the ſame time, another 
* perſon came thither to pay the goldſmith eighty pounds, which he 
in part, which deſired the plaintiff to tell in part of his hundred pounds, Accor- 
another is come dingly the plaintif told fifty pounds thereof, and put it in his 
to pay, and he on E and laid it upon the counter, and whilſt he was telling 


part payment of It was ſaid, that this fifty pounds was not paid to the plaintifh, 
the draft, and for the whole nioney muſt be in the poſſeſſion of the galaſmitb til 
4 — all was told, for the telliug is only in order for payment; and as 
= Mo — long as it is ſubject to he retold by the goldfmith, it is not in the 
ter, the banker receiver's poſſeſſion. Now though the fifty pounds was put up 
be only an- in the bag, yet if the eighty pounds had been told ſhort, the gold- 

ol ok ſnith would have retold the fifty pounds. g 
A Cura. Telling the money, and reſting ſatisfied when told, 


"CC Cont. — is ſuficient to carry the poſſeſſion to the receiver, and he, and not 


4 


<> * 
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the goldſmith, might have maintained an action of detieue for this Carrie” 
money in the bag; but the plaintiff had judgment for futy pounds, „ X 
and mil cafiat per biliam as to the reſt. | e 


Dubartine ag, Chancellor. Caſe 20g. 
AN aRtion'was brought againſt the defendant, fot lying with 4 Flas in abare- 


the plaintiſf's wife: he pleaded in abatement; and there being ment muſt — 
> * 9 "iT? 2 | . . . tered on NI- 
a judgment to ar over, iſſue was joined, and it was tried in , p,ivs 01 z. 


the couhtry, and the plaintiff had a verdict. 
S. C. Carth. 447. 


lt was moved to ſet aſide this judgment, becauſe the plen in S. C. 12. Med 
abatement was not entered on the x1St PRIUS ROLL; the PLEA 4 
ROLL was right, but the lis PRIUS ROLL ſhall not be amended * © I Roy. 


329- 
by that. Ante, 212. 


And for this reaſon Tat Cour did ſet aſide the judgment. —— 47» 48, 


3. Bulſt. 311. Carth. 506. Comb. 393. Dyer, 260. 1. Cro. 275. 


The King agaj,yft the Mayor of Lincoln. - Caſe206. 


WILL! AM Tas TaiRo, by the grace of God, of England, Mardemasto ad- 
Scetland, France, and Ireland, king, defender of the faith, mit a guater into 
Se. To the mayor and ſheriffs, citizens, and commonalty of the the 8 
city of Lincoln in our county of Lincoln, greeting: Whereas from aw okay 
time whereof the memory of man is not to the contrary, there hath 
been had ſuch a cuſtom witain the ſaid city, that every perſon who 8. C. 3. Ld. 
ſhould ſerve as an apprentice within the city aforeſaid in any art R. 203. 
or myſtery with any freeman or his aſkzns, freemen of the City 
aforeſaid, for the ſpace of ſeven years, might claim the liberty and 
privilege to be admitted into the place and office of one of the 
freemen of the city aforeſaid, &c. into the freedom of the ci 
aforeſaid, and according to the cuſtom of that city to enjo — 
uſe all the liberties, privileges, pre-eminences, and commodities, 
belonging and appertaining to a freeman of the city aforeſaid. 
And alſo whereas. one Avraham Morris hath lately ſerved as an 
apprentice within the city aforeſaid for the ſpace of ſeven years, 
in the art or myſtery of a mercer, with a freeman of the city 
afore{aid, and his aſſigns, freemen of the city aforeſaid, according 
to the cuſtom of the. faid city, and thereupon hath claimed the - 
liberty and privilege to be admitted by you into the place and 
office of one of the freemen of the city aforeſaid, and into the 
Freedom of the ſaid city to be admitted, and hath offered himſelf 
to perform the oath in that caſe required by a ſolemn affirmation 
or declaration according to the act made and ſet forth in the par- 
liament holden in the 7th and 8th years of the reign of William 
the Third now king of England, Sc. he the ſaid Abraham being 
then and there one of the diſſenters commonly called quakers ; 
nevertheleſs you the faid mayor, &c. well knowing the premiſes, 
have not admitted the ſaid Abraham Morris into the aforeſaid - 
place and office of one of for and into the 9 
4 


i 
| 
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the City aforeſaid, nor have permitted the aforeſaid Abraham Morrii 
to make a ſolemn affirmation or declaration according to the aid 
act, inſtead of the oath in that caſe uſed, according to the duty of 
your office, but ſo to do you do unjuſtly refuſe, in contempt of 


us, and to the great damage of him the {aid Abraham, and to the 
manifeſt grievance and hurt of his eſtate, as we have received 


information by his complaint: We, therefore, willing that due and 
ſpeedy juſtice in this behalf be done to the faid Abraham as is 
right, command you and every of you, firmly enjoining that im- 
mediately after the receipt of this writ, you admit the gforefaid 
Abraham Morris to the place and office of one of the freemen, 
and to the freedom of the city aforeſaid, together with all liberties, 
privileges, pre-eminences, and commodities thereunto belonging, 
and permit the faid Abraham Morris to make the ſolemn affir- 
mation or declaration zforefaid, inſtead of the oath in that caſe 
uſed; or ſignify to us cauſe to the contrary, leſt 4 Four 
default complaint be again made unto us, &c. Witneſs, &c. 


The Return of the Writ, 
The execution of this writ appears in a certain ſchedule to 
GS” GEORGE BRACEBRIDGE, Mayor. 


Dr Anſwer of the Mayer, Sheriff Citizens, and Commenalty of 


the City of Lincoln to the Mrit to this Schedule annexed, accor. 
ding to the Command of the ſaid Irit, 


WE humbly poi an theins obo Rings orb city of Lin- 
coln aforeſaid is not in the county of Lincoln, but in the county of 
the city of Lincoln, and that there is had, and from time whereof 
the memory of man is not to the contrary, there hath been had 
fuch a cuſtom within the city aforeſaid, that every perſon who 
hath ſeryed as an apprentice within the city aforeſaid in any art or 
myſtery with any freeman or his aſſigns, freemen of the city afore- 
ſaid, for the ſpace of ſeven years, hath afterwards offered himſelf 


in the common council of the mayor, ſheriffs, citizens, and com- 


monalty of the city aforeſaid. to perform the oath in that caſe uſed 
in theſe Engliſb words following: You ſhall bear faithful allegiance 
to our ſovereign liege lord the king (naming the king then upon 
the threne), and to his heirs, kings of England; and he meet and 
juſtifiable to the mayor of this city that now is, and his ſucceſſors 
that hereafter ſhall be, all that may be for the common profit of 
this city you ſhall do, and all liberties and franchiſes thereof you 
ſhall majutain; to your power, all ordinances and cuſtoms made 
and to be made, you ſhall keep. You ſhall be {want and couchant 
to keep houſe or chamber within this city, and all manner of 
charges and offices laid to for commonweal, worſhip or 
profit of this city you ſhall » and be contributory to your 
power, You ſhall have no part of merchandize with any mer- 


chant ranger to ſel] or colour by 6 
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toll for it. You ſhall colour none of infranchiſed men's goods, n ine 
whereby the ſheriffalty or the commonalty ſhould loſe their right. —— of 
You ſhall nothing do nor labour that ſhall be to the 0 4 or Lincoln u. 
derogation, or bindrance of the commonweal or rbk of this 
city, but all points and articles, and what elſe belongs to be done 

by a freeman of this city, you ſhall keep and maintain to your 

power, 8o help you God. And not before, hath claimed the 

liberty and privilege to be admitted into the place and office of 

one of the freemen of the city aforeſaid, and. into the freedom of 

the ſaid city, according to the cuſtom of that city, and to enjo) 

and uſe all the liberties, privileges, pre-eminences, and comm 

ties, belonging and N to a freeman of the ſaid city, 

and after the performing of the ſaid oath, and not before, ought to 

be admitted by the common council of the mayor, ſheriffs, citi- 

rens, and commonalty of the city aforeſaid, one of the freemen of 

the city aforeſaid, and into the freedom of the city aforeſaid, ac+ 
cording to the cuſtom of that city, and to enjoy and uſe all the 
liberties, privileges, pre-eminences, and . v., belonging ; 
and appertaining to a freeman of the city aforeſaid, And we 
further certify that the faid 4braham Morris lately, to wit, on tze 
10th day of February, in the eighth year of the reign of the lord 
the now king, hath ſerved as an apprentice within the city afore- 
faid for the = of ſeven years, in the art or myſtery of a mercer, 
with a freeman of the city aforeſaid, according to the cuſtom of 
the ſaid city; and afterwards, on the faid roth day of February, 
in the ſame eighth year of the reign of the ſaid lord the now king, 
thereupon at the common council of the mayor, ſheriffs, citizens, 
and commonalty of the faid city, then holden within the city, 
claimed to be admitted then and there by the common council 
aforeſaid to the liberty and privilege into the place and office of 11. 
one of the freemen of the faid city, and to the freedom of the faid © * 
city, and then and there offered himſelf, inſtead of the uſual form 
of oath aforeſaid, to make his ſolemn affirmation or declaration of 

the words of the oath aforefaid, according to the act made and ſet 

forth in the parliament holden in the ſeventh and eighth years of 

the reign of the faid lord the now king of England, &c. intitled, 

An act that the ſolemn affirmation and declaration of the people 

called quakers ſhall be accepted inſtead of an oath in the uſual 

form, he the faid Mrabam being then and yet one of the diſſenters \ 
commonly called quakers; but the ſaid Abraham then and there 
refuſed to make the oath in the uſual form aforeſaid, according to 

the cuſtom of the faid city. And we further certify to the faid 

lord the king, that the office and place of a freeman of the city 

aforeſaid, is an office and place of profit in the government in the 

aforeſaid act mentioned; and that within the city aforeſaid there -.- © 
iy had, and from time whereof the memory of man is not to the 

contrary, there hath been had ſuch a cuſtom, that every freeman 

of the city aforeſaid ſhould have a voice in the chuſing two citi- 

tens to ſerve for the ſaid city in the parliament of this kingdom, 


whenſoeyer the king ſhould ordain a 66 


[ 
| 
) 
| 
) 
4 
' 
ö 
f 


wn ,  —- 


r ͤ Ä—ůaʃrS (nn ꝛ . RW 


6 
| 


Eaſtet Term; 16. Will. z. la B. R. 


Ten kin that every freeman of the ſaid city hath common of paſture in the 

+ age" waſtes lying within the city aforeſaid, for three horſes, or for 

Tar waver three cows or three heifers, at all times of th 

or Lixcorn, three cows or three heifers, a imes of the year. And we 
further certify to the ſaid lord the king, that the ſaid Abraham 
5 850 never offered himſelf in the common council of the mayor, 
Heriffs, citizens, and commonalty of the city aforeſaid to take, nor 
ever hath taken the ſaid oath in the uſual form aforeſaid: and for 
theſe cauſes the ſaid mayor, ſheriffs, citizens, and commonalty of 
the city aforeſaid, have not admitted the faid HMrabam Mori; 
into the faid place and office of one of the freemen, and to the 
freedom aforeſaid, nor have permitted the faid Abraham Morris to 
make his ſolemn affirmation or declaration, according to the a& 
aforefaid, inſtead of the oath in that caſe uſed to be made, but 
refuſed fo to do the faid 1oth day of February, in the ſaid eighth 
year of the reign of the ſaid lord the now king, | 
| | t | GEORGE BRACEBRIDGE, Mayer, 


Caſe 207, | 
1 i | The King againſt The Mayor of Lincoln. 


The ſtatute f 8 was a mandamus to the mayor, &c. of Lincoln, to admit 

7. 2nd 8. Nl. 3. one Abruham Morris to his freedom, he having ſerved an 

De appreacelip tbr 

make <frm<tien He was @ quaker, and the late ſtatute 7. and 8. 7 l. z. c. 34. 

— _— enacts, That every quaker, c. who ſhall be required Toa any 
« [awful occaſion to take an oath, where by law an oath is re- 

not to bear any 7 ed 

office or place of « quired, ſhall, inſtead of the uſual form, be permitted to make 


profit inthe go- dc his ſolemn affirmation or * declaration, &c,” Then there is 4 
vernment. 


the being — PROV1SO, „That no quaker or reputed quaker ſhall, by virtue of 
man ofacity is © that act, be qualified to give evidence in any criminal cauſe, to 
not an office un» & ſerve on any Jury, or bear any office or place of profit in the 
der government. '@ government (4). 
Therefore 4 | |; 
Warte may The mayor returned, t1at the city of Lincoln is an ancient city, 
| r and alledges a caitom, time out of mind, tor every perſon who has 
city on his g- ſerved an apprenticeſhip tnere, to offer himſelf to the mayor and 
xation, common council io take the uſual oath (which is ſet forth in hec 
SC. Carth. 448. S. C. 12. Mod. 190. 1. Lev. 91. 1. Sid. 107. 2. Jon. 52. 3- Mod. 333. 
1. Sid. 29. 71. . Ld. Ray. 1238. 3. Bac. Abr. 535. 556. Vide ante, 316, 317. poſt. 4314 43 
(a) Continued by 23. and 14 V. 3. any ſtatute then made, or thereaſter to be 
c. 4 and made perpetual by r. Ge. 1, made, an oath is required, the al f- 
A. 2. c. 6. But ſee the 8. Gez. 1. C 6. mation or declaration uf the people called 
for the forms in which quaters are to make AKE, in the forms preſcribed by the 
the de-laration of fid:l-ty required by 1. ſaid act of 8. Geo. 1. c. 6. ſhall be allowed 
WL. ard Mary, c. 18. the hen affir- and taken inſtead of ſuch oath, except 
mation required by 7. and 8. il. 3. c. 314. in any criminal caſes 5 or to ſerve on 
and the. cath of al jurarien required by ** juries; or to bear any office or place of 
x. Geo. 1. [ 2. c. 6. And now by 22, * profit in the government.” 
Gee. 2. c. 46. £ 36, in all caſes where by 


N ; T4 verba), 
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virba), before he ſhall be admitted to his freedom (a) ; that the 
laid Morris had ſerved an apprenticeſhip there to a mercer that 
thereupon he claimed his freedom of the faid city, and offered to 
take the ſolemn affirmation and declaration; that he was g diſſenter 


called a guafer, and refuſed to take the uſual oath according to 


the cuſtom of the ſaid city; that to be a freeman thereof 1s 3 
place of profit in the government; that there is a_ cuſtom 
there, for eyery freeman to vote in the election of two citizens to 
ſerve in parliament for the faid city, and to haye paſture for three 
horſes in the common, &c.; that the ſaid Morris never offered him- 
ſeif in common-council to take the ſaid oath in the uſual form; and 
I e not admit him to his freedom upon his 
ſolemn affirmation and declaration, &c. which they would not 
ſuffer him to take. 


”" + = 


Tut Kine 
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place of profit in the government ? | 


And 17 was ARGUED, that it was not; it is only a qualifi- 
cation or a privilege to agree or conſent to the perſon who ſhall 
be his repreſentative in parliament. Oh | 
Ox THE OTHER $IDE if was ſaid, that the deſign of the act is 
to give eaſe to the quaters who — to take an oath, and to re 
lieve them from penalties and puni 
where by law an oath js required. That an oath is not required 
here, ſo as to ſubject a erſon to a penalty for the refuſal, becauſe 
he who bears an office is not obliged to take an oath but for his 
own benefit; and he incurs no penalty to refuſe it, but 
acquits himſelf of the office. I his is either a publick or a private 
—＋ in the government; it is publick, as it entitles him to vote 

repreſentatiyes in parliament, or private, as to be a magiſtrate 
in that particular place where he has obtained a freedom. 

Curia. This perſon has a precedent right to have his free. 


dom; the quakers arg uſually admitted in Landen upon their 
ſolemn affirmation. | | | | 


And ſo be was in this caſe (5), , 


ments for refuſing to ſwear 


{s) By 12. Geo. 3. c. 21. # Where any 


e perſon ſhall be intitled to be admitted 
* to his freedom, and ſhall apply to the 
mayor of the corporation or other per - 
% fon who is authorized to adminiſter, 
Ec. to be admitted a citizen, burgeſs, 
i or freeman thereof, and ſhall give no- 
« tice, ſpecifying the nature of his claim, 
« to ſuch mayor or other perſon, that if 
* he or they do not ſo admit ſuch perſon 
within ene month from the time of ſuch 
©+ notice, the court of king's bench will 
* be applied to for a mandame ; if ſuch 
% mayor, &c. ſhall, after ſuch notice, re- 


« fuſe or neglect to admit ſuch perfon, 3 


% writ of mandamus ſhall ifſue to compel 
«« ſuch mayor, &c. to admit ſuch perſon, 
« Kc. 


(6) See Rex v. March, where this caſe 


is recognized by Loxs ManxsriztD 
as good law, where it is determined 
that a gualer ray, on his ſolemn |; 

be admitted a member of Tus Touxxzy 
Comranr, although by 26. Geo. 2. c. 18. 
ſ. 2. it is enacted, that no perſon, unleſs 


he take he cath therein preſcribed, ſhall | 


be admitted to his freedom in the faid 


The 
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Caſe 29. he King againſt Blythe, en 

Yf the local la- N the local ſtatutes of CTARE-HATT in the univerſity of 
rates of a col Cambridge, it is provided, that the perſon © in quem maviflty 

| — et major £07 beiorum convenerit pro ſocio babeatur.” It hap- 
« for whom the Pened that Ar. Fennings was choſen by eight of the fellows; and 


« maſter and anather was choſen by ſix; and the maſter of the Hall, Dy. Blythe, 
« the major part gave his vote with the fix. Mr. Jennings, ſuppoling himſelf t6 
— duly elected fellow, brought his mandamus (a) to be admi 

he - ww WY having been refuſed by the maſter, &c. becauſe it was inſiſted that 
« ec,” the maſ.. his concurrence was neceffary; for by the ſtatutes of rut 
ter has only a FOUNDER, he muft be one, and that without him a fellow could 
ee vote; not be elected: the words are, in quem magi/ter et major par 
Tat de pate © ſectorum convenerit.” There was à clauſe, that if any doubt 
by cight lle, ſhould ariſe about the expoſition of theſe ſtatutes, it Thould be 
and another by determined by-THE VISITOR, „ noiup ad] 
— — ah It was argued, that THE VISITOR had only 2 power to diſplace 
Court will grant upon mifdemeaners; that he was appointed to a ſpecial, purpoſe, 
r mardars to b punitionem ; and that the matter had only authority to cor- 
THEVISITOR 

N tn rect for miſdemeanors. | Shih IG at + 
diſputed clec-= | Cs iA. It was never yet determined what power THE v151- 
—_ rot has: in Dr. Patrick's Caſe ( the queſtion was, Who was 
S C. poſt. 421. iſitor ? and the Court was divided. All eleemoſynary corporations 
— 452. who are to receive the charity cf TH FOUNDER, have VisIToRs, 
ve 66. If they are ccclefiaſtical cor por alions; and if a particular viſitor is 
Cro. Jac. 60, not provided by THE FOUNDER, then the ordinary of the place is 
Comb 266. viſitor; if they are /ay-corporations (6), the founder and his heirs 
Skin. 13- 454- are perpetual viſitors. © 1+: 

468. 483. 491. ; * 0 | 

573. Rox ERV, Fuftice, was of opinion, that a fellowſhip was ſuch an 
Carth. 93. intereſt for which a mandamus ought to be granted; and it would 
— appear upan the return, whether the party had ſuch an intereſt, or 


" 


Tax Cox x were alſo of opinion, that the maſter had only a 


negative vote in this caſe. : 
(a) But ſee 9. Ann. c. 20. (c) Rex v. Chancellor of Cambridge , 
M. bg. 4 Sid. 346. 23 Burr. 1647- ; 
TOR Mims pace 3 
Caſe 209. Calverly againſt Leving. 


anafin ue. COVENANT for not repairing a houſe in Chefer. The 


venant for non- X action was brought in Hefter generally: After iſſue joined, 
2 ued reparavit, round a andthe to THE Cnier Jusricz of 


generally, is Cheſter, to award a yenire, & quia exitus pred, inter partes pred. 


* 
8. C. Comb. 472. 8. C. Carth. -448. 8. CyHolt, 770. 2. Roll. Abr. 601. Ante, 223. 
» Saund. $. 229. 247. 2. Saund. 252. 258. 393. 41% Comb. 75. Carth. 234. e 
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« præd. mand. juſticiar. ipfius demin! regis pred. com. CEST, clit 
« ita gud iidem juſticiar. dict. domini regis com. CxxTRI® provid; g 
CW OT? 72991095, 08 20 $6-7754 N. weir | Levine. 
There was a verdict for the plaintiff, and forty ſhillings da- 
| It was moved in arreſt of judgment, that this was a miſ-trial, 
for the iſſue was local, viz. within Che/ter generally, and the trial 
yas in the county of Cheſter at large; fo it was not of a jury of 
the county or place here the action was laid, but by a jury f 
the wrong county, Which is not aided by the ſtatute, but onlß * 
2 wrong venue in a proper county: as if the iſſue ariſe at MAington 1 
in Mululeſer, and the venue is of Hlamgſtead in the ſame c“j⏑j , 
the county is right, but the venue is otherwiſe. So it was in the ” 
caſe of Cotton v. Jeinjon (4), an ejectment was brought for lands 
in the county of Ely, and the cauſe was tried in Cambridgeſhirez - _ 
it was held good, becauſe Ach was part of the county: but in this © | 
caſe there are diſtin counties. T he ſtatute muſt not be con- 25 
ſtrued, that che cauſe ſhall be tried where the action is laid, but in 
the county where the ifſue ariſes, which was in Cheſter; but this ad 
cauſe was not tried there. | 


Conia. Trials have been ſer afide lately for this reaſon (5). 


(a) Hilary Term, 2. Vill. and Mary. S. C.Carth. 449. for it was tried by a ju 
(5) The queſtion was moved again, and of the. county where the action was laid, 
Tis wwols Covar held, that it was S. C. Comb. 473. : and fee now 4. and g. 
cured by the ature 16. and 17. Car. 2. A. c. 16. 1 : _— 


«8. and gave judgment for the plaintiff, | | * 
er EL Ares * 21 ? 1 » +3 Þ 
Roberts againſt Savill. 24 
| gainſ? , Ciuſe 210. 


HOT, . This Fi» before us on a aneBicn onthe 
i forit of error. t upon a ju nt given in THE cou - caſe will 
MON — in an action on the caſe, wherein the plaintiff de- — 2 ma- 
clared, that the defendant did falſely and maliciouſly, &c. caufe nouns Prie, | 
him to be indicted at the ſeſſions for a riot, upon which he ap; tiff to be indict · 
peared, * and was acquitted; and alſo, that the defendant did ed for « rize. 
falſely and maliciouſly cauſe him to be indicted another time at + [ 406 } 
the ſeſſions for 4 riot, to which indiftment he appeared, pleaded, n 
and was acquitred 3” by reaſon of which proſecutions. he loſt his © C. 1. Sk 15. 
name, and was'at great trouble and expences, &. to his 8. C. cant. 416. 
mage one hundred pounds. To this I defendant 22 
pleads not guilty, and Tue being joined and tri e Jury gave a S. C. 1. Ld. Ray. 
verdict for che plaintiff, and ng fo pounds dama he de- 374 —— 


fendant moved in THE COMMON PLEAS for arreſt of judgment, ay 


and the queſti ere Was, Whether the action lay? And upon s. c. Holt, 8. 
debate there, 3 of opinion, that the action did lie : 150. 103. 
and the ſame queſtion having been debated and argued here, e _ 3. Ld. 
xe alſo of the ſame opinion, that the action does ie This is 0 . 1 3 
6. Nod. 30 go. 737.783. 169. Cites in Law and 24d.ty, 146. 110217. Carth. 416. 
new 


Faſter Ferm, 16. Will. 3. In B. K. 


ſkovry7e new point, it has been often controverted here, though I thi 

r there are full authorities to maintain this action. ee 

irt. hetter ſettling the matter, it may be fit to confider, 8 what 

Three bee of grounds theſe actions are maintained; and ] take it, that there are 

ö fhree forts of damages which will ſupport all actions of this 
ſupport ne- nature. 

ure. - Frasr, Where z man is injured in bis ſame or feputation, ſo 

2. Sak. 13, 14. that his good name is loſt; by reaſon of which injury; — 
i that 


1. Vent. 86. : 


Ante, 295, themiſclves do not bear an action, the loſs or may 

1. Sid. 424. 463. enſue; will. In the caſe of Barns vi Conflantine (4), the action 
1. Edw. * was for indicting the plaintiff before ſuch juſtices, ad "dive 

for inditing the pla 7 

"ho felonias necnon ad pacem conſervand. aſſignat. as à common barraver, 

7. Hen. 4 pl. 31. and that on not guilty pleaded, he uus lawfully acquitted} the 

tr. Hes, 7. pl. defendant demanded over of the inditmetit; and it was Certified ts 

25.— be taken before ſuch Juſtices ad pacem conſervandam only; and 

— yet ĩt was held, that the action lies; for that this action being but 

, for damages for the flander;" it well lies; c the indictment 

1. Lev. 392. be erroneous ; or, as it has been adjudged V, if a bill be offered; 

Skin. 131. and found ignoramut. In the caſe of Sir Audretu Henley v. 

Dr. -Barftall (c), for maliciouſly indicting the plaintiff, being a 

juſtice of peace, for — — Ke vagrant out of cuſtody without 

examination, the Court faic where a man prefers an indict- 

ment maliciouſly, and ſuch indictment contains matter of impu- 

tation and ſcandal, as well as crime, there the action will lie. S. 

oa. 8 where the 8 contains ering en 0 jad 28 on 

cible entry; and here is ſlander as well as crime, and judgment 

* * THE SECOND relates to a man's perſon, where he is aſſaulted 

; [497] or beaten, or put under any confinement whereby he is deprived 

of his liberty; as appears by the ſtatute 3. Edu. 3. c. 33. But 

my Lord Cokx (4) fays truly, that that ſtatute was made in 


8 another year, vi. 3. Edu. 3. c. 19. LN 
| But neither of theſe ſorts of damages are the foundation of this 
— f caſe, for here his reputation or perſon are not damnified- AL 


No there is 4 THIRD $0RT of damages which a man may 

ſuſtain in reſpect of his property; and this is the ground of the 

"FBS preſent action, for. that the plaiatiff was put to wnneceſſary charge! 

* to anſwer this indictment; and it is med plans. Gan he * put to 

nuaneceſſary expences, for that the j ve fou is proſecution 
* was falſe and malicious. Now if there de an injury done to 3 
* man's rty, occaſioned by a wicked and malicious proſecution, 
i, is all the reaſon in the world that a man ſhould have an action 
do repair himſelf. And ſoit appears in the Year-book of Edward 

the Third (e), which is expreſs. One was indicted by two de- 


() Yelv. 46. S. C. Cro. Jac. 32. 490. and Wicks v. Fentham, 4. Tem 
© (4) See Chambers v. Robinſon, 2. Stra. Rep. 248. | 

1091. Jones v. Gwynne, Gib. Rep. (c) Ray. 180. | 

p85. 8. C. 10. Mod. 148. 214. 5. C. (4) 2. Inſt. 566, k 
1. Salk, 25. Payne v. Porter, Co. Jae, (4) 3- Ed. pl. 19. 


*® 
. * 4 
1 © — 


fendants 
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Eaſter Term, 10. Will. 3. In B. 


ſendants in another county than where he was demurrant, accor⸗ Nest re 
ding to the ſtatute 8. Hen. 6. c. 10. though it be an , 
yet one ſhall plead without the other, for che tert is ſeveral; and s 
many other books (a). It has been objected againſt theſe odd 
caſes, that theſe actions were grounded upon 4 — 3 
odious in the law, and that to diſcourage ſuch confpiracies to rum 
men, ſuch actions were allowed. But I anſwer,” that in thoſe 

caſes the conſpiracy was not the ground of the action, but he 

damage (b which the plaintiff ſuſtained in reſpect of the needleſs 

expences he was put to; for no action lies for the bare con- 


ſprracy, but it is. the malrezons proſecution which is the ground of » 


the action, and when one only falſely and maliciouſly carries on 

the proſecution, yet an action lies; and though it is called am 

Mien of cunſpiracy, yet truly it is only an action on the caſe (c)? 

And it is only properly an action of conſpiracy where the indi 

ment is for treaſen.or felany (4). * And therefore if ſuch an action [ 408 | 

be brought againſt two, and one only is found guilty, no judgment 

can be given, for this is properly a conſpiracy, it being to indict © 

man for fo criminal a matter (%. But where the conſpiracy is Aion of coo 

only to indict a man for a miſuemeanor, though the action be ſpiracy againit 

againſt two, and only one is found guilty;—yer/ judgment thall- be woe, and one is 

againſt him, 2s in the caſe of treſpals (f); for really it is an aQtion , nd gu- 

on ann LEROY: — 1 Sette. 19, 14 
There has been another objection, and that is, the opinion of Ante, 223. 

the Judges in the caſe of K Andrew Henley v. Dr. Burnft- — 

ball (g\, and Low v. Beardmore (5). But though I have a great Raym. 135. 176. 

reſpect for the authority of the Judges who at that time ſat here, yet 180. 

think it ought not to have ſo; much weight, for that the Judges *- SK. 456- 

only ſpoke it cbiter, it not being material to the main point; and 8 3 2 

when a bill of indictinent is not found, there is no damage done. ac. 

There is a great deal of difference between bringing an ackion 1. Hawk. P. c. 

maliciouſly, and proſecuting an inditment_maliciouſly. In an © 22. £5. 

action à man either claims ſome title, or complains of an injury; WIA aws. 

and therefore if a man only think fo, the law allows him all ja 

remedy (i). But then if the plaintiff's demands are unjuſt, he is 

to be puniſhes by way of amerciament, pre falſs clamore jus 70 

befides, no man is to proſecute an action without finding of 

pledges; and where an action was vexatious, the plaintiff was 

amerced proportionably (. But indeed, this remedy being but 

formal, the act of parliament gave the defendant cofts : however, 

the ancient form of finding pledges, and being amerced, is ſtill re- 

tained; and though. it is true that it is nothing but form, yet the 

principle of law which makes the difference is ſtill the fame (. 


N (a) See 3. Aſſize, pl. 13 7. Hen, 4. þ P. C. c. 72. J. 8. IF 


4. 


Fl. 31. 11. Her. 7. pl. 25, 26. es Subley v. Mott, 2. WII. 3 10. 
(6) 2. Wilk. 146. ' » wy 11 4 (gs) Ray. 180. de ee Fr 

(e) Fitz. N. B. 110. 116. Jones, 93. (5) Ray. 135. ak bit .t 
4) 2. Inſt. 562, 10 Wen e ee 


14 Ante, 233. Cro. Eliz, 701. 1. (0) Finch Law, 189. 252. 
Abt. 111. 1. Salk, 174. 1. Hawk. 1-{/) 3. Bl Com. 275. 


And 


Eaſter Term, 10. Will. 3. In B. R. 


Reagan And beſides the coſts, if it appear that an action i mereſy 
od malice and vexation, a action lies upon ſhewing 
3 this ſpecial matter. 80 one man arreſts * another 
*[ 409 ] for a great ſum of money, when but a ſmall one is due; or 
Caſes in Law Where a ſtranger, who is not concerned, brings an action; in 
and Equity, eicher of theſe caſes a action lies. In the caſe of Daw v. 
145. 20ys Swan (a), the. plaintiff declares, in an action on the caſe, that 
the defendant having arreſted the plaintiff in Middleſex, and in- 
tending to detain himi n gaol, falso et malitios? told the ſheriff, 
that the plaintiff owed him five thouſand pounds, and that he ought 
to take bail accordingly, and that he. was kept in prifon ſeveral 
and verdict for the plaintiff ; and the plaintiff had judg- 
ment, becauſe he had ſpecial damage by ſuch parlance. An action 
on the caſe in nature of a conſpiracy was brought againſt three (4), 
one was found guilty, and the other two not guilty ; and by the 
Court, it is good againſt him that is found guilty; this action 
was brought. to the intent to keep him in priſon for default of 
manucaptors for three hundred pounds, abi revera there was no 
cauſe of action (c). The caſe of Chamberlain v. Preſcet (d) was 
for malicious indictment on ſtatute 8. Elia. c. 2. for procuring the 

defendant to be arreſted in another man's name; and held the acti 
| hes ; yet it is ſaid there, that this judgment was reverſed in the 
1 uer- chamber: and this matter was mightily controver- 
ted. And it is true, the judgment in that caſe was reverſed, but it 
was not becauſe the action would not lie, but becauſe he was not 


would have arreſted judgment. In Cyrlien v. 2fill(e) the caſe 


err, 


that the action lay not for this; for he did not cite him but as an 
10 | 
Non lay; for it is alledged, that he fals et malitiosꝭ cauſed him 


he did it maliciouſly and of his own head. In an action on the 
caſe againft churchwardens (/, for that they falt, &c. to the 


(a) Michaelmas Term, 22, Cor, 2. het de Ray. 13 

. Sid, e « 292, t2, 
ia. us 8 

() Gunſtonꝰs caſe. 19 Damnent v. Rudock, f. Roll, Abr, 


(% In Michaclmas Term, 165g. cited 
bg”. yet 


Eaſter Term, 10. Will. 3. In B. R. 


vet this being but an action on the caſe, it lies. * If A. cauſe B. 
io be indicted for a common larrator, upon which indictment B. is 
acquitted, he may have his action againſt 4. (a). | 


But I muſt tell you, that this ation ought to be handled with a 


*[ 410] 


Ron rr 


againſt 


SAvILL. 


Vide 1. Salk. 14, 
1 


great deal of caution, after THE GRAND JURY have found the 6. Mod. 137. 


bill upon their oaths. But indeed, unleſs the bill be found, no 
action will lie, for that the party is not damaged; neither is it a 
good ground of action or indictment __ a man, that he barely 
procured him to be falſely indicted; but there muſt be expres 
malice found, that it may appear that the proſecution was not 

the fake - juſtice, but to gratify the party's peeviſh revenge or 
malice (b). 


So that upon the whole WE ALL AGREE, that the judgment 
muſt be affirmed. A 


(a) want of probable cauſe ſhall be evidence 

% An action for a malicious proſe- of malice; and the action will lie, al. 
cution will not lie, if probable cauſe appear though the dill of indictment be deſective, 
on the proceedings; and both malice and Wilks v. Tentham, 4. Term Rep. 247, 
want of probable cauſe are neceſſary to ſup- or the grand jury return it ignoramus, 
port this kind of action. Johnſtone v. Pollard v. Evans, 2. Show. 5. Morgan 
Sutton, 1. Term Rep. 423. But the v. Hughes, 2. Term Rep. 232, 


Memorandum. 


R the vacation after the Term, Six Samver Eyre, Knight, 
one of 75 — of the court of king's bench, died on the 

tenth day of Septemb 

cui. | 


er 1698, at Lancaſter, on the northern cir- 


Caſe 211, 
1. Ld. Ray 349. 


Vor. V. Cc MICHAELMAS I 


MICHAELMAS TERM, 


The Tenth of William the Third, 


I N | x 
The King's Bench, 


Sir John Holt, Knt. Chief Juſtics. 
Sir Thomas Rokeby, Nut. 
Sir John Turton, Kut. Juſtices, 


Sir Thomas Trevor, Knt. Attorney General, 
John Hawles, E. Solicitor General, 


*[40] 


* Harriſon againſt Cage and his Wife. Caſe 212. 


HIS is an action on the caſe, wherein the plaintiff declares, it there be mu · 
that in conſideration the plaintiff would marry the de- tuai promiſes of 
fendant, the defendant promiſed to marry him, and that he nage ben 

bad offered himſelf to her, but that ſhe refuſed him, and had married Men man and 
the other defendant. i 


may maintain an 
Finsr, This action does not lie. Indeed it might be other. nende 
. . . . WC 
wiſe in the caſe of a woman; for a marriage is an advancement to,” £- the 
2 woman, but not to a man, as appears in Aune Davis's Caſe (a), breach of ber 
and in the caſe of a feoffment canſd matrimonii prælocuti (b) ; promiſe. 
which ſhews, that there is a great difference between the two caſes g. C. 1. Salk. 24. 
of a man and a woman; for it is a breach of a woman's modeſty S. C. carth. 467. 
to promiſe a man to marry him, but it is not for a man to promiſe 5. C. 12. Mod. 


woman to marry her. ; | . C. Holt, 456. 
SECONDLY, Here is no time laid when this marriage was tobe; S. c. 1. LA. Ray. 
and ĩt may be ſtill. 386. 


TarirpLy, The conſideration is ill; it is no more than, & I 3 At 
© will be your huſband if you will be my wife :” it is no more 1. Roll. Abr. 
than this, « I will be your maſter, and you ſhall be my ſervant (c). 2 


| Eliz. 79. 
Cart. 273. 1. Sid, 180. 1. Lev. 147. Carth. 99. 1. Keb. 886. 6. Mod. 156. 172. 3. Lev. 65. 


% Sulk. 437. $55+ 2. Stra. 850. 937. 1. Com. Dig. 8vo, 208.211, 1. Bac. Abr. 285. 3. Bac. Abr. 574 


(a) 4. Co. (e) Carter, 220. 
(5) See Swinburn's Eſpouſals, 74. 


Cc 2 Fovxrnrr. 


Michaelmas Term, 10, Will. 3. In B. R. 


Hannrzow FouRTHLY, It is not reaſonable that a young woman ſhould bo 
again caught into a promiſe. Mn” v ow” a. at 


Cacz 
Axpr1s Wirr, 


E contra. FirsT, The action very well lies; and certainly 
marriage is as much advancement to a man as it is to a woman, 
And I am forry that the Counſel on the other ſide has ſo mean 
an opinion of a good woman, as to think that ſhe is no advance. 
E [ 412 J ment ® to a man. We ſay that we have offered ourſelves, 

and that ſhe did refuſe us ; and though we do not mention the 
portion, it is well enough. .. 15 | 


Netf. Lutw. 63. HoLT, Chief Fuſtice. Why ſhould not a woman be bound by 
aq +4 her promiſe as well as a man is bound by his? Either all is; 
* mnudum pactum, or elſe the one promiſe is as good as the other, 
You agree a woman ſhall have an action; now what is the couſi- 
deration of a man's promiſe ? Why, it is the woman's. Then 
why ſhould not his promiſe be a good conſideration for ber pro- 
mile as well as her promiſe is 2 good confideration for his ? There 
is the fame parity of reaſon in the one caſe as there is in the other, 
and the * is mutual, As for the caſe of the matrimoni; 
grælicuti, that goes upon another reaſon, there being a feoffment 
of lands and a condition annexed to it; but this here is upon a 
contract. In the eccleſiaſtical court he might have compelled 2 
eee this promiſe (a); but here indeed ſhe has diſabled 
erſelf, for ſhe has married another. Then you might have given 
in evidence any lawful impediment upon this action; as that the 
parties were within the Levitical degrees, &c. for this makes the 
promiſe void; but it is otherwiſe of a pre-contratt, © 


Ton rox, Juſtice. There is as much reaſon for the one 18 
for the other ; and Halcomb's Caſe, in Vaughan, is plain. 


Rok ERV, Juſtice. If a man be ſcandalized by words, pur 
guod matrimonium amiſit, a good action lies, and why not in this 
N 1 
Tux rox, Juſtice. This action is grounded on mutual pro- 
miſes. 1 . 3 5 - 6 - : « 65 . 
Hor r, Chief Juſtice. The man is hound in reſpect of the 
woman's promiſe ; it ſhe make none, he is not bound by his pro- 
miſe, and then it is a nu pacium ; fo that her promiſe mult 
| be good to make his ſignify anything to her; and then if her pro- 
miſe be good, why ſhould not a good action he upon it? 


| Judgment for the plaintiff. 


(a) But fer new the Marriage Act, 28. Gee. 2. c. 33. . 13. 
(6) Rn Rep. 79. 2. Roll, 18. b. mots 


a—— wa JPycocc nn P __ RT” —_ 
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* Odes againſt Clark. Caſe 213. 
Trinity Term, 10. Will. 3. Roll 475. 


gIR B. SHOWER. This is an action of eſcape brought againſt 9uerc, If a de- 
the ſheriff, in which the plaintiff declares, that the defendant claration again 
zcreſted J. S. by virtue of a latitat, but ſays not out of whatcourt, 2, Hheriff for an 
and afterwards ſuffered him to eſcape : and now the ſheriff moves 2 ſtating, 

in arreſt of judgment, and pretends, that the proceſs is not well the party by vir- 
{:t forth in the declaration. But the ſheriff cannot take advantage tue of a lait, 
of erroneous proceſs. Here is ſufficient in the declaration to without ſtating , 
charge the ſheriff, and to ſhew he has been guilty of a breach of the court ont of | 


bis duty ; and if we have alledged ſufficient authocity for the ſheriff 3 | 


i to take him, it is wel enough. an 2 
i NorTHEY # contra. The exception to the declaration is; that . 

en it cannot appear to your lordſhip, upon this record; out of what S © 1. L. Ray. 
o- court this writ iſſued. It is only ſaid, that the plaintiff arrefted 397 - 

re J. S. virtute cuſuſdarh brev:s de latitat in genera!, without ſaying cv. —_— 

er, that it ĩſſued out of this court; and they have /atitats in one fon © 4. Bac. Abr. 


mii in the common pleas, that is, they have writs in which the word 451. 

nt latitet is uſed: Now though a ſheriff ſhall not take advantage of a v5. 
12 erroneous proceſs, yet he ſhall take advantage of wid writs ; and 61 * e 
12 this is 2 void writ, for that it does not appear out of what court 

led this writ iſſues 3 and if a writ ifſue out of the common pleas; and 


en be made returnable here; it is void. 
* Upon reading the declaration the words appeared to be, & gaed- 
| u dom breve de latitat de curiis dom. reg. apud Weſtmanaſterium,” 
without faying out of which court it ĩſſued. | 
* Rok BY, Juſtice. A latitat goes out of no court but this; 
Ton rox, Juſtice. Every one imagines a /atitat to go out ax 
per this court. 
Covxstt: Then it is © breve de lotitat,“ and there is ho 
ſuch thing in nature as a © de /atitat.” It ſhould be, & guoddant - 
70- rede VOCAT? latitat.” : | 
* OsJecT. Whether proſecut. ſuit in curid dom. regis will not 3 
imply this court | [414 J 
ResP. They are all the king's courts ; and here it is always 
ſad, & coram ipſo rege. 
HoLT, Chief Fuſtice, Suppoſe he had ſaid only «/atitat” in 
general, and had not ſaid & cur. dom. regis,” would not that be 
well enough ? | 
Let it ſtay (a). 


(a) It appears, S. C. Ld: Ray. $37. and therefore ſeemed to be clear of opi- 
hut Txz Cor ſald, that there is no nion for the plaintiff, But it was ad- 
vn properly called a writ of /atitaz but journed. 
at which iſſues out of the king's bench; 


C0 3 Tbe 
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Caſe 214. The King againſt Fells. 
An inditmert IR B. SHOWER. We move upon two feveral indittments 
againſt the 8 of Fells, the kecper of Newgate, for ſuffering Ber tenbead and 


—— Rayes to eſcape out of gaol, &c. upon which indiftments Fell 
eue, And noty we move in arreſt of judgment: 

2 „ Fsr, Upon Berkenhead's indictment. It is not faid, that he 
8. Sa 272. s in cuſtodyof Fells as the keeper of Newgate ; fo that he might 
S. e. Har, 279. be in his keeping tortiouſſy, or out of the gaol, and perhaps he ne- 
S. C. 12. Mod. ver was within the gaol of. Newgate, and then the letting him eſcape 
1 | is no crime; and to ſay that Fells did negligently permit him to 
— 5 _ eſcape out of the gaol, where he was not ſaid to be, will not do. 
Ante, 137. And no indictment ſhall be taken by intendment; the facts muſt be 
1. Sid. 208. 439. Certainly alledged, that we may know what to anſwer unto. 


indement SecogpLy, It is not faid that Berkenhead was in his cu 
a — lawfully, or that he was to be there until he were diſcharged by 
eſcape, > af law. To oblige a gaoler to keep a priſoner, there muſt be a legal 
ſhew that the commitment, and there ought to appear a lawful warrant to charge 
priſoner was e- him; and therefore if he did not come there by a lawful war- 
£9 commit- rant, the gaoler is not bound to keep him until he be diſcharged 
by law: and perhaps this Berkenhead might be only committed 
404 7 ay the next ſeſſions, or till examination by a ſecretary of ſtate, 
$6. 271. 
Ante, 202. 413. Cord. 114.296. N | 


An indictment And, THIRDLY, It is only faid, that he was there charged for 
2 * 2 high treaſon, which might be only by fame or hearſay, 

the priſoner was charged with high treaſon, is bad.—3. Com. Dig. . Eſcape" (A.2.). 2. Bac. Abt. 

240. 245. 2. Hawk. P. C. ch. 19. L. 2.1. 4. 

* [415 ] 9 

If a gal ſuffer ® Foun TRL Y, As to Rayes's indictment. It is ſaid, that he 

Eſcape, the was committed in execution to THE GAOLER z Which is ill, for it 

_ uw =. ought to be exprefled, that he was committed to the cuſtody of 1 
| SHERIFF, who is the proper officer : and why ſhould Fells be any 

ont more ſubject to be anfircrable for theſe eſcapes than any private 

7. e turnkey or warder? | 

2. Bac. Abr. 243. 4. Bac. Abr. 444- 


An indiment F1FTHLY, It ought not to have been, that Fells permitted him 
for an cape mult to eſcape without ſatisfaction made to the plaintiff, or performance 
* of che judgment, &c. for it is to the ſheriff, who is to ſee the pu- 
made. niſhment inflicted or ſatisfaction made. It is not in the gaoler's 


power to perform the judgment. 


 NorTHEY. Theſe indiftments are very extraordinary in the 
frame-of them ; and certainly, if turned, would not make good de- 
clarations. The word © onerabilis” is not good; they muſt ſhew 
how he was committed, for that & :nerat.” is uncettain; and though 
it is ſaid, he was charged with high treaſon, yet it is not ſaid, that 


when 


7 


RA. - 


a Oo Q -« - 0 


—— ei 
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when he eſcaped, he remained ſo charged as all the precedents are iu Tur K 


actions of eſcape. | 

Rox HV, Faftice. There is certainly 4 difference between 
ations of eſcape and indictmentr. N | 

TrEvoR, Attorney General. The gaoleris an officer of whom 
the law takes notice, and he 1s anſ for eſcapes as well as the 

As to the obſection, that it is not faid that Berkenhiad remained 
charged with high treaſon at the time of his eſcape ; i the fact were 
ſo, then Fells might have taken advantage of it at his trial, and he 
would have been acquitted. —So a general allegation that the judg- 
ment was not ſatisfied; is well © if it was ſatisfied, it 


* 


to have been ſhewed on their ſide. Then the indictment is ex- © 


refs, that Berkenhead was in FelPs cuſtody in Newgate as gaoler, 
—— in cuſtody of him as a private perſon. The — 
exception is, that it is only ſaid generally he was charged, and does 
not ſhew particularly how; and perhaps in actions of eſcape the 
precedents may be ſo particular, becauſe the muſt ſhew how 
he is entitled more than any other perſon, and to aſcertain the da- 

e muſt diſtinguiſh the perſon ; but here the king is a ſovereign 

truſtee for the public, and he need not diſtinguiſh himſelf, or 
ſaew how he is charged. 


Hor, Chief Faſtice. Fs r, The _ him is as * 


was in N- 


gaoler of Newgate, and you do not ſay Berken 
Late. & | 


SECONDLY, You ſay, he was charged for high treaſon ; now 
thit might be, and yet he might not be committed for high treaſon. 
Suppoſe he had been in cuſtody for debt or felony, now he may be 
charged with high treaſon by another perſon, and yet all this while 
he was not committed for high treaſon. And in inditments for 
ſuffering perſons to eſcape; it muſt appear that the party was la- 
fully committed (a). There was an indictment (6) for ſuffering 
two perſons to eſcape gui commiſſi fuerunt by the juſtices of peace 
for offences againſt the ſtatute of Forcible Entry; error was 
aſſigned, becauſe it is not ſet out how the commirment was, whe- 
ther upon a view of the juſtices or verdict on the indictment; and 


ſo it appears not whether he was legally committed; and the Court 


held, that it being but inducement to the offence; and after verdict, 
ſhall be int the commitment was legal. 


But, THIRDLY, without doubt gaolers are chargeable for 
eſcapes. | Indeed, if the gaoler be inſufficient, the ſheriff is anſwer- 
able. | Ki, 


Aajournatur (a). MW 
(a) See Walker's Caſe,Cafes Cro. Law, was arreſted on the Tur D e oN, 
92. 3 Rex v. Greeniff, Caſ Cro. Law, 292. via. that it was only ſaid that the priſoner 
(5) Rex v. Wright, 1. Vent. 169. was chat gel with high treaſon, and did not 
(e) The caſe was moved again in the ſhew that he was c:nired for that crime. 
Hilary Term following, and the judgment S. C. Ld. Ray. 424- | 
Cc4 The 


againf# 
Fziih 


Salk. 2744 
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Caſe 215. The Pariſh of Ricelip agai The Pariſh of Henden, 
An order of re- 1 —— to quaſh an order of ſeſſions which was made for 
mona g A the removal of a poor fellow from the pariſh: of Ricelip to the 
cn appeal 80- pariſh, of Henden. @ ä N 

inſt the „- They ſet forth an order of two juſtices of peace, by which he 
pellet pariſp; was removed firſt of all from Harrow to Henden. Upon 
but an order of appeal to the ſeffions he was ſent back again to Harrow. 
15 conchafive as | hen {Harrow ſends him to Ricelip, who appeal, and the order is 
againſt a! p- affirmed. Then 22 him to Henden, and Henden appeals; 


bes with re- and that is diſallowed. And this 7 
2 i ya upon this appeal he was ſettled 


S.C. 1. Ld. Ray. SN B. dnowtR I hope this order ſhall be quaſhed, for it is 
394- 425- at Henden that he was legally ſettled, where he had four pounds 
S. C. 2. Sk. a. year freehold + he was never legally ſettled at Ricelip. * We 
sua ay, that Ricelip is not concluded, for that we were never before 
Rem. 224. beard ; for an appeal is only final and concluſive between the 
S. C. 3. Salk. parties; but {ball a combination between two pariſhes conclude 
26p. . another pariſh? Becauſe Henden has prevailed againſt Harra, 
CENA 296 by conſent p-, that ſhall not conclude Ricelip, which is 

122. 674. $67. 2 third pariſh, and a ſtranger to the appeal between Henden and 
S. C. Fort. 312. Harrow. 


_ 163. 209- E contra. If Ricelip could have ſhewn that he had a legal ſet- 
Blackerby's tlement elſewhere, it would be ſomething. 


Caſes, 188,139. Sim B. SHOWER. Our caſe is this: The pariſh of Ricelip 
* remove him to Henden; then Henden appeals, and that appeal is 
pen De. diſallowed ; but it appearing upon the face of the order that he 
$vo. 605. was legally ſettled at Henden, that order ought not to have been 
6. Mod. 287. likewiſe quaſhed. 
* Z contra. : The firſt order was from Harrow to Ricelip, and 
_ that order; was adjudged good upon an appeal by Harrow ; then 
Ricelip ſends him to Henden, which we ſay they cannot do, for that 
they were concluded. 


HoLT, Chief Fuftice. Where the juſtices of peace give 2 
ſpecial reaſon tor their ſettlement, and the concluſion which they 
make in point of law will not warrant the premiſes, there we 
will rectify their judgment; but if they had given no reaſon 
at all, then we would not have travelled into the fact. But 
here it appears, that he had a freehold at Henden which de- 
icended to him. Now if this man go and live there forty 
days, ſhall he be diſturbed ? No certainly. And though —4 
adjudge this not to be a ſettlement, yet we determine it — i 
according to law. | _ 
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| But it was ſaid, chat the juſtices, have adjudged the mat 
ter upon an appeal between Ricelip and Hengen ; and that this is 
concluſive. | | ; 
Tua rox, Juſtice. No, ſince it appears that this order was 
good upon the ſpecial matter. ; 
SHOWER. This matter comes here upon the whole for the 
opinion of the Court. | 


* HoLT, Chief Fuftice. But ſuppoſe he had ſold his eftate at 


Henden, why then his ſettlement ceaſ-d there, and perhaps he 


might have acquired another elſewhere, and therefore Riceli 
may well be concluded ; for this might be the place of his la 

legal ſettlement, and then this pariſi muſt maintain him till 
they find out another pariſh where he was laſt legally ſettled. 
The queſtion here is, What was the laſt place at which he was 
legally ſettled ? t 


TuRTON, Juice. If it appear that they have adjudged a 
legal ſettlement which is not ſo, we may quaſh tnat order, where 
the ſpecial matter appears upon the order. 


HoLT, Chief Fuſtice. That is true. 


RoKEBY, Fuffice. I thought this difference had only been, 
whether the boarding had been a legal ſettlement, or his having 
2 freehold, the one being at Ricelip, and the other at Henden ; 
and if fo, I ſhould be of opinion that the ſettlement is at Hen- 
den, 


TurTON, Fuftice. Here ſeems to be res inter alios acta, Sc. 
for Ricelip and Henden were not concerned before. 


HoLT, Chief Juſtice. But Ricelip was no third perſon, for 


Ricelip was concerned. 


TuRToON, Juſtice. It > appears now, that Henden is the 
place where he was legally ſettled; and why ſhall not. Recelip ſend 
bim thither ? 


HoLT, Chief Juſtice. This fellow ſhall at this rate be ſent up 
and down from pariſh to pariſh, and ſo made @ vagrant by the 
juſtices of the peace's order. Indeed, the meaning here was, to 
have the judgment of the Court upon the whole where this man 
was legally ſettled, and the deſign of this order was to lay all mat- 
ters before us. 


SHowER. We fay, that this man was not ſettled at Riceltp, 
for that he had a freehold at Fender. 


HoLT, Chief Juſtice. But the 2djudication of the juſtices of 

peace was, that he was ſettled at Ricelip, and we cannot fallity 
their ® judgment ; though it be illegal, we cannot correct them in 
tat, of which they are ſole judges. 


SHower, Two juſtices of peace. cannot ſend a man over 
to any other place than his lat legal ſettlement before an 


appcal, * 


Tus PARI6U 
or RiczLie 


againſt 


THE PARISH 
or HEN DER. 


*[418] 
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appeal, and why ſhould they have power to ſend him 1 


appeal? 


Hor, Chief Fuftice. Let a man be ſettled where he will, we 
are all of opinion, that a marr may 


go and live where he has ar 


” and therefore that he might have gone to the place where he 
freebold. 


7 Adjournatur (a). 
(=) Thiscaſe wasagaindebated in the 
Term when Hot r, 


| ofthe enttrremoving him from Harrow to 
. Ricd:p, was now concluded againſt all 


perſons and from conteſting that 
Ricelip was not the place of his laſt legal 
ſettlement, S. C.2 Salle. 524. TuxTton, 
Fuffice, was of opinion, that it ſhould be 
conclufive againſt Harro, but not againſt 
Herden. Ronnny, Juſtice, was of opi- 
nion, that the appeal to the ſe ſſions was 
not final in any caſe, but that it might be 
removed into the king's bench, and exa- 


” mined there upon its merits, S. C. 1. Ld. 


Caſe 216. 


The ſeſſions 
canrot commutry 
but mutt :-di# 
tor d. ſobedience 
to their ordert. 
Nu. If they can 
or :er payment 
of ſervarns wvage:. 
Ante, 14C. 


2. Salk. 442. 
477- 454. 
Carth. 1456. 
Comb. 63. 213. 
725 


Ray 225. And on account of this diffe- 
rence of opinion no judgment was given. 


Put it ſeems, that an order of remoril 
affirmed is concluſive on the appellant pa- 
7, not only as to the paris removing, but 
as to all other poriſtes with reſpe&: Diet 
tlements anterior to the order of 

Rex v. Stoney Stratford, 2. Salk. $27. ; 
but not as to ſettlements ſubſequently 
gained, Rex v. Shenfield, 2. Salk. 492, ; 
Rex v. Filingtowe, 2. Bott's P. L. $10, 
pl. 765. But an order reverſed is only 
conclutrve as between the contending pa- 
riſhes, Bedington v. Kingſton 

2. Salk. 486. Carth. 5 16. Cirenceſter 
v. Coln St. Aldwins, Burr. S. C. 25. 
Rex v. Braderham, 2. Burr. 8 C. 394. 
Rex v. Bentley, Burr. S. C. 425. Rex 
v. Leigh, Cald. 59. | 


| The King againft Pope. 
/OMPESSON moved to quaſh an order made by the juſtices 
of peace at their ſeſſions for ſervants Wages and coſts of 


ſuit. 

FizsT, The 
ing it, which 
for diſobeying their order (a). 


have committed him to prifon for not perform- 
y cannot do; they ought to have indicted him 


SECONDLY, The juſtices of peace have no power to Fun 
the payment of ſervants wages (b). 


HoLT, Chief Juſtice. Let it be quaſhed, ni/c, 


(a) See the caſe of Shergold v. Hollo- 
way, 2. Stra. 1002. - 2. Seſſ. Cal. ico. 

(+) The juſtices of peace have autho- 
rity concerning the wages of ſuch ſervants 
as are hired under the ſtatute 5. Elx. c. 4. 
by the year ſer the ſervice of huſband v. but 
not otherwiſe, Rex v. Champion, Carth. 
756. ; for though by the ſtatute they are 
only impowered to ſet the rate ot wages, yet 
they may alio order payment of them, 
Rex v. Couch, 2. Salk. 441. ; and if the 
order be general, tic Court vill intend that 
the ſervant was employed in huſbardry, 
Rex v. Gregory, 2. Salk. 48. : but if:t 


appear, that the ſervant is the valet of a 


gentleman, or the journeyman of atrader, 
the order is bad, Rex v. London, 2. Salk, 
442. ; for the juſtices have only juriſdic- 
aon in caſes of huſbandry, Rex v. Helling, 
Stra. 8. Atkins Caſe, Fort. 319. Ard 


now by the ſtatute 20. Ceo. 2. c. 19. 
« All complaints, differences, and diſ- 
« putes, between maſters and ſervants in 
« huſbandry, hired for a year or longer, 
* or between maſters and artificers, 
&© handicraftmen, miners, colliers, keel - 
„ men, pitmen, glaſsmen, potters, and 
« other /abeurers employed tor any certain 
« time, or in any other manner, may be 
« heard and determined by one juſtice 
« of the connty or place where the maſter 
« ſhall inhabit, although no rate or aſſeſs- 
«© ment of wages have been made that 
« year by the juſtices, rrxoviped that 
the ſum in queſtion do not exceed ten 
% fcurnds with regard to any ſcrvurt, nor 
« five pounds with regard to any artificer, 
% Kc. or other labourer ; and if the wages 
« ordered are not paid in one - and- tw ent 
days, the ſame may be levied by diſtreſs. 


Sn. + IM Ate. Loo tt % £6. © 3 _ *© 
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Alinſon againf Spence. 


SECONDLY, Then here is a ſum in groſs ordered, which is ill. 4 e e, 
Beſides, we ſay it is a contrivance. . n — Þ 


Sir B. SHOWER. None can be a baſtard within the ſtatute d . ga ox 
18. El:z. c. = 2. but thoſe who are baſtards within the ſtatute of 2 once oo Jy 2 22 25 


Stillborn C 


c. 2. and the father ſhould have maintained it. | Gem. 


- 


Cafe 27). 


have another fatal exception to this order: It is ſaid, that # 


he was not there when the child was begot or born, in the diſ- 


by this child, 


** 


tified that he was a baſtard ? Indeed, where a man is a mulier, there Raym. 395. 


muſt be a ſpecial baſtardy certified, for that the biſhops own ſuch * Salt. 122. 


2 one to be legitimate. But here the father being beyond ſea, 


Whether this child is not nullius filius (a)? And what if he be 1056. 


caſe of ſtill- born children, that ſtatute is a penal law, and to be 


* 


: # , 
o 
1 
9 
84 
5 


of, 


dren, 21. Fac. 1. c. 27. and no one will ſay that to the dirt 2 
this woman was within ſtatute. I grant this child could Hoe ie is — 2 
inherit the huſband's eſtate, but that goes upon the particular rules eien to ſay ona 


of diſcents; but this child is within the ſtatute of 43. Ez. kann br 


[ 420 ] 


junctive, which is ill; for he might be there at one of thoſe times, hag Catch. 
and he might be abſent the whole ſpace of time, both when the 3. 5 Salk. 483. 


child was begot, and when it was born. S. C. Holt, 5 
HoL r, Chief Juffice Suppoſe a real ation had been brought 2 
baſtardy pleaded, muſt not the biſhop have cer- S. c. x. La. 


3 


taken ſtrictly. Is it not an unconſcionable __ for the huſband to 1. Bott Poor 


keep this child, which was got by another man 


muſt take care that it be a baſtard. 

NorRTHEY. But the juſtices have undertaken to ſay, that ſhe 
was delivered of a male baſtard child; and the reſt ſtands 
indifferent whether he was here in the mean while; you will 
not intend it. | WV. 

SHowER, It would have been void if you had only faid that 
the was delivered of a baſtard-child. 

HoLT, Chief Juſtice. The order muſt be quaſhed ; for it 


muft appear, that he was not here all the ſpace. If be was 
dere either at the begetting, or at the birth of the child, it is 


ſufficient, 
Let the reputed father be bound over to appear here. 


(a) See 1. Term Rep. 101. that a baſtard being mſiur filius applies only in 
the caſe of inheritances. 1 
* 


Indeed, the other Laws, 395. 
exception requires ſome conſideration. If the child be not a baſtard, . Bac. Abr. 


the order is ipſo fats void; it is out of their juriſdiction ; they 3 at 
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Caſe 218. The King againſt Overſeers of Shepton Mallett; 


A mandamus will A MANDAMUS was granted to the juſtices of the peace; and 
dt Lie to over- to the overſeers of Shepton Mallett, to give an account for 
yy certain monies which they had received, &c. * The juſtices and 
that 1 overſeers make a return, that there was an account given of their 
no other reme - monies, and that they had diſpoſed ſeveral ſums in ſuch particular 


dy. manner, &c. 
2. Salk. 525. Pex Cuxtam. Both the return and the writ of mandamns ate 
3 very ill (a). | pay? 
hoo” uma} 4 HoLT, Chief Fuſtice. You ſhould have faid in your writ, that 
6s. you could not have your ordinary remedy. 
| Tux rox, Juſtice. That ought to have appeared as well in the 
writ itſelf as upon the ſuggeſtion of the Counſel at the bar. 


(a) See Rex v. Mayor of York, the defendant cannot make any obJtion 
5. Term Rep. 66. where it is faid, that to the writ ſelf, 
after @ return has been made to amerdams, 


Caſe 219. Coat againſt Lynch, 4 
if judgment THE QUESTION in this cafe was, Whether a judgment given 
from Ireland be here in the king's bench upon a writ of error on a judgment 
affirmed in Ex- in [reland, could be executed here in England for the cofts ? 
r execution. for that execution had been taken out againſt the party who was 


cannot iffue in 


England for coſts here in England. 


2 oye an Hour, Chicf Juſtice. Whatever judgment the Court gives 


in Ireland. muſt be executed in Ireland : here can be no teflatum go 
S. c. x. Salk, into a foreign county, the original judgment being given in Ireland, 
. Would you execute a judgment by piecemeals ? Shall you exe- 


S. C. Cart. cute an acceſſary part of a judgment, when the principal judgment 


2 in os cannot be ex:ecuted here? | 

225. 27%. RoktBy, Juſtice. Execution muſt follow the nature of the 
S. C. x2. Mod. original action, and this Court is to ſend a mandate to the Judges in 
= * Ireland, to fee that the judgment which was given here be put in 
SC 1.14 execution there (a). | 
8 Hol r, Chief Justice. I am of opinion, that this execution 


Cro. Jac. 535. ought to be ſet aſide. 8 
4 And ſo By THE CouRT, Let a ſuperſedeas gos quia erronicꝭ. 


(a) See 22. Geo. 3. c. 53. by which Tela is deprived of appealing to the 
court in 


The 


Michaelmas Term, 10. Will. 3. In B. R. * 4221 


The Caſe of Mr. Jennings of Clare-Hall. Caſe 220. 


(COUNSEL moved, upon a return to a mandamus to © The Quere, If Taz 
« maſter and fellows of CLare-Harr” to reſtore Jennings — of a 


to his fellowſhip on Mr. Dictins's foundation. , 2 

They return their ſeveral ſtatutes, &c. and that by one of them Whether his au. 
THE CHANCELLOR is appointed to be their vis1ToR, and therefore —— 3 
the maſter is not obliged to admit Ar. Jennings to his fellowſhip, e, len 
chere being A VISITOR. | S. C. ante, 404. 


4 £ - Poſt, 452, 453. 
WxrIGHrT. I take this return to be v ſu ffi j * 
ery inſufficient ; for I agree, 6. Mod. 18. 


that where there is a general viſitor, that he ought to be applied |. 
to: but here THE CHANCELLOR is only a viſitor to ſome particu- Sun. 454 
lar purpoſes, as appears by the context of the ſtatute, which ſays, Carth. 93. 

« If a man be guilty of ſuch particular crimes, why then in amni- 8. Mod. 183. 
« bus, &c.” that is, in all things relating to thoſe facts, he ſhall be * N. Rep: 76. 
ſubject to THE CHANCELLOR 6 PIN 


SECONDLY, The king cannot appoint A VISITOR to any par- 
ticular foundation. Indeed, to hoſpitals, Sc. he may appoint 
viſitors. So that it ſignifies nothing, though KING James did 
make A VISITOR ; for the Counteſs , Clare founded this charity 
in prevectionem rei literate. So that this is wholly a lay founda- 
tion (a) ; and it does not appear to be for ſpiritual matters. So 
a foundation ad ſtudend. et orand. is lay, though it be ad orand. ; for 
every man is bound to pray to God. 


THIRDLY, The ſtatutes of my Lady Clare, who puts the maſter 
and fellows, founded by her, de the power of THE CHANCEL=- 
LoR, do not ſubje& thoſe fellowſhips which were founded after- 
wards to his power. Therefore fince we have no other re- 
medy, I hope we ſhall have a peremptory mandamus granted by 
this court. ” OO ae | 


E contra, As for what he ſays out of the return, I ſhall not 
anſwer it. * * * ”- : 0 * * - 

FirsT, I take it, that no peremptory mandamus ought to go, for 
that he is not duly elected. 


SgCONDLY, Whether he be or be net duly elected, the exami- 
nation of it does not belang to this Court, but to another juriſdic- 
tion. Theſe fellows are the founder's creatures, and mult be ſub- 
je& to the reſtrictions and limitations that are preſcribed by the 
ſtatutes, which ſay, © that the majority of the fellows and the 
« maſter ſhall chuſe; ſo that the maſter's conſent is 23 
neceflary : and here Dr. Blith is the maſter, and does not thi 
fit to conſent and chuſe Mr. Jennings fellow. And here is nothing 
in the ſtatute to enforce the maſter's conſent. 1. Rol. Abr. 539. 


(a) That the corporations of univerſities are lay foupdations, ſee Rex v. Vice 
Cl.ancellor of Cambridge, 3. Burr. 1647. Kay <2 
. * 4 * + % 3 * P * * . 8 


> 


M. Nies, conſent. 
5 or 7 


4 


Caſe 221. 


29 


. Salk. ” —— 
e bade peculiar juriſdiction, cee. 
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In CE or ® So in Peterbouſe there cannot be an election without the maſter'ʒ 


4*Cxarz-Hart. In the next place, here being A vis1T OR appointed by the fla- 


« : 


LY 
$7 


/ 


* + 


tutes, this Court will not interpoſe. 


TrikDLyY, If this cauſc had related to the old foundation, there 
had been no doubt of it. Now it is ſaid, that “ in omnibus Tye 


A cHANCELLOR ſhall be visiToR.” 


Then, FouRTHLY, Profert hic in curid is not neceſſary to be 
in a return. | 


HoLT, Chief Fuftice. To what purpoſe ſhould it be produced 
in court, when nobody is here to demand oyer ? As to the merits 
of the cauſe : How can they bring in ſt rangers, and make them 
ſubje& to the reſtriftions impoſed by THE FOUNDER ? Thou 


: (there be a vis fron for the fellows founded by my Lady cles, 


yet, Whether the power of this viſitor ſhall be extended to the 
new fellows ? is the 22 Whether there muſt not be a new 


- Incorporation of the ſecond fellowſhip founded by Dictins? 
+ RoxEBy, ice. Dictins's charity is to be diſpoſed of by 
the maiter but it does not ſeem to relate to the old 


() It does not appear that this caſe ture, ſee Green v. Rutherſorth, 1. 
ee decided, x. Burr. 291. But that Vezey, 475-3 Attorney General v. Tal- 
new engraſted tellowſhips, if no ſtatutes bot, 3. Ark. 662. ; 1. Vezey, 78.; Rex 
de made by the founders of them, muſt . Biſhop of Ely, 1. Bl. Rep. 76. ; and 
follow the original foundation, and be St. John's College, Cambridge, v. Tod- 
ſubject tothe ſame diſcipline and judica- dington, 1. Burr. Rep. 158. ö 
ve -: | | | 


Okell againſt Sudlow. 


* 
4 1 


Power of aroral THIS is an action of debt upon a bond for forty pounds, wherein 
dean tograntad- I the plaintiff declares as adminiſtrator to Thamas Rider, and 


eden. ſets forth, that adminiſtration of all the goods, &c. not exceeding 


& Mod: 134. above the ſum ct forty pounds, was granted to him by Dr. Cart- 


145- 247. 


* 1 
” _ 


5 


urigbt, dean rural of Eradſbam, within the dioceſe of Chefter, who 


I be defendant pleads, that Thamas Rider had goods, &c. to 
above the value of forty v1z. to the ſum of fifty pounds, 
at Fradſbam, within the dioceſe of Cheſter ; and that the biſhop's 
official bad granted the adminiſtration of all the goods, &c. of 
Thamas Rider to Sarah Dutton, and traverſes ABSQUE Hoc 
that Dr. Cartwright, the dean rural of Fradſbam, had any power 
to grant the aforeſaid adminiſtration to the plaintiff as he had de- 
clared &c. * 


— 
” o 
® # 


E 
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* 
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# To this-plea the plaintiff demurred, and ſhewed for cauſe dat Oe 
nyt Do 2 F 

HoLT, Chie Juſtice. You ſhew for cauſe- of demurrer, that 4 ws 
the plea is double, and wants form, &c. Now let them ſhew, that : | 
the plea is not double, nor wants form, | te 

ANSWER. Then, with ſubmiſſion, it does not 


: 


this bond of forty pounds was out of the peculiar's juriſdiction at. _ - > 

the time of R:der*s death. 1 indeed in the plea, that he dic +, 4k" 
at Fradſbam, but it is not faid where this Fradſham whether * 
within the dioceſe ar not. * LA 6 


HoLT, Chief Fuſtice. It does not ſay, that it „„ —— 


ANSWER. It is a dean rural. — 88893 
HoLT, Chief Fuftice. But you ſhould have ſhewn ſome ſpes r: 
cial matter to uſt the peculiar, | 521 | 
ANSWER. The peculiar has only juriſdiction of fo 
and we have ſhewed, that the — fad above forty n 8 
he died, and traverſe that the dean rural had power to grant admi- 
niftration 3 which is the giſt and material part of the declatsÞ+ 
HoLT, Chief Juſtice. It does not appear he had above n 


Tux this plea contains double matter. TEES. "j 
It is faid, that Thomas Rider, at the time of bis death, had above - + r: 


forty pounds at Fradſham ; and alſo, that adminiſtration was. 
granted by the biſhop's official; ſo that he has jumbled all toge- 
ther; a the inducement is ill wich theſe ſeveral facts 
jumbled together, when either of them alone might have bern 
good plea, and a ſufficient anſwer to the declaration. * 

THen the traverſe is ill, for it is matter of law, Whether 
the peculiar has a right, or not? which cannot be tried byte 


Om 


ANSWER. It is a matter of fat, Whether the peculiar has i EY 


power to grant this adminiſtration, or not? which we are willing 
to have tried, and we have no other way to try it. x4 


* The caſe of Price v. Simpſon (a): Fackſon leflee for yea 

ſeveral leaſes of lands, ſome in the LE of York, ad ons in 
another peculiar in the ſame dioceſe, deviſes theſe lands to his fon, - + * + * 
and made his daughter, a minor, executrix : the mother admini- | 


© F1 


ſtered durante miyoritate : and per Curiam, Adminiſtration ſhall 


de granted in two places, viz. one within the peculiar, and te 
* 4.9 . «dy y k ; 7. S 2d 3 1 
"NO map * 
1 * , 1 ö Z 8 | 
e other 53 oe 
4 "NL 
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Michaelmas Term, 10. Will. 3. In B. R. 


ori other by the  Archbibop of York ; for the archbiſhop ſhall not 
— have any prerogative here, becauſe this peculiar was firſt derived 
— his juriſdiction, There this caſe is expreſs, that both theſe 
' Juriſdictions are conſiſtent, and that THE PECULIAR and uE 
BISHOP too may at the ſame time grant out two adminiſtrations ; 
and fo it was reſolved in that caſe of Price v. Simpſon, 
Comb. I 9 ” | * . . . 718 
on 3 4 1 it is diſputed, Whether this peculiar had any juriſdiction at 
Palm. 38. 
Hor r, Chief Fuftice. Not ſaying that it was out of the arch- 
deaconry makes the plea immaterial. 


Let it ſtay. 


Caſe 222. Anonymous. 


Both an acrion OLT, Chief Fuftice. It was reſolved lately by TEN oF Tar 
—_ — H — Bag action of debt lies in — Shaadi 
4. muſt be in the for Exerciſing a trade contrary to the ſtatute 5. Eliz. c. 4. out of 
proper county. the proper county. But the proſecutor is reſtrained by the ſtatute 
Ante, 225. 21. Jac. 1. c. 2. 


1. Salk. 373. 4. Mod. 145. 188. 164. 6. Mod. 128. 220. Ante, 226. 1. Com. Dig. Action on 
« Statute (D.). 3. Bac. Abr. 555. — Zut ſee the caſe of Shipman v. Herbert, that the 21. Fac. 1. 
c. 4 only reſtrains the proceedings on penal ſtatutes in the ſuperiar courts where the informer before the 
paſſing of the act might have ſued in the inferior as well as the ſuperior courts, by action, bill, plaint, 
« ſuit, or information.” 4. Term Rep. 109. 


The 21. Fac. 1. And we were alſo of opinion, that this ſtatute 21. Fac. 1. c. 1. 
— pogtone only extends to acts made before that act, and not to ſubſequent 
Lene made acts of parliament. HaTE, = Juſtice, was always of opinion 
fince that act. againſt the Caſe of Hughes, according to our reſolution. 


2. Salk. 372. Andr.25. Carth. 465. 2. Lev. 204 2. Stra. 2081, 1. Bac. Abt. 40, 3. Bac. Abr. 
505. 2. Hawk. P. C. ch. 26. f. 34. 


Caſe 223. Heyling againſt Haſtings. 


A conditional HE pLAIiNTIFF as executor brings an action of indebitatus 
prom „ 1 affumpſit for goods ſold by the teſtator to the defendant. 
« 7 will pay,” The defendant pleads © non afſumpſit infra ſex annos ;” and in 
will avoid the evidence it appeared, that the s were fold fix years be- 
ftarute of Limi- fore the action was brought, &c. but that the defendant ſaid 
| to the 2 plaintiff, when he demanded the money, & Prove it, and 
* [ 426 ] © I will pay you.” DE 5 
S. C. 1. Salk. Hor r, Chief Juſtice. We are all of opinion, that this is a | 
29. new promiſe, 2 Tl charge the defendant notwithſtanding the 
_ Carth. ſtatute of Limitations. For to ſay, & Prove it, and I will pay 
S. C. 12. Mod. 223. S. C.Helt, 42). S. C. Comy. 54- S. C. r. Ld. Ray. 389. Gib L. E. 178. 
2. Ld, Ray. 1101. Bull. N. P. 248. 3. Bac. Abr. 57. Cowp. 54%. Douglas, 629. 2. Burr, 
1099. 2. Term Rep. 760, po 59 | 
: — > 00 you,” 


Michaelmas Term, 10. Will. 3. In B. R. 
„is as much as to ſay, If the ſold to the Hart: 
E WET aquinſ 


We ARE ALSO OF OPINION, that if a man acknowledge a debt Acknowledging 
rr debt is evi- 


of a promiſe (a). As in the caſe of trover 
" Jenial be not s converſion, yet it is an evidence of a conver- 


ſion (5). 


converſion, thou 


HasTinGs. 


gence of a 
og 


Carth. 471. 


1. Salk. 29. 1. Com. Dig, $vo. 220. Gilb. L. B. 258, 


(a) The ſtatute of Limitations does not 
dettroy the debt, but only ſuſpends the 
remedy, 5. Burr. 2630. 3 and therefore the 
lightett word of ackworvledgment will take 
it out of the ſtatute, . Show. 126. notir, 
though made after the commencement 
of the action, Yea 9. Fouraker, 2. Burr. 
1099 . Set 3. Bac. Abr. 517, $18. 


Vor. V. 


(5) But ſee 6. Mod. 212. that the 


denial of goods to him that has a right to * 
demand them, is an actual converſion, per 
Hot r, Chief Jaſlice.—Vide 10. Co. 56. 
x. Cro. 262. f. 2. Salk. 655. 2. Mod. 


245- 3. Mod. 2. 8. Mod. 172. 
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HILARY TERM, 


The Tenth of William the Third, 


IN 
The King's Bench, 
Sir John Holt, Nut. Chief Juſtice, 
Sir Thomas Rokeby, Kt. 


Sir John Turton, Kut. Juſlices. 
$:r Henry Gould, Nut. | 

Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, /. Solicitor General. 


ccc 
Memorandum. Caſe 224. 


AOL), King's Serjeant, was this Term made One of the , 14 Ray. 

(3 mes of th: Cour of:K 's Bench, in the place of END 
IR SAMUEL EyRE, Kt. —And DARNEL, 

S-rjeant, was made King's Serjeant, in the place of Six Henry 

Goulp, Kat. p 


eee — tor: - 4920 
*_ Parkhouſe againſt Forſter, Caſe 225. 


Trinity Term, g. Will. 3. Roll. 363. 


RESPASS. On a ſpecial verdi& the jury find, that the A houſekrep 

plaintiff was a houſekeeper at Tunbridge, and let out | — _ 
ings to ſtrangers, and alſo furniſhed them wich ſtable-room for hm or gs 
their horſes, &c. and that the defendant being A CONSTABLE, quar- „bo lets lodg- 
tered A DRAGOON at the plaintiff's houſe, for which this action ings and fur- 
is brought, | ; | | niſhes meat and 
drink and pro. 

vides ſtable-room, for the company who reſort there, for health or pleaſure, is not liable, under thi 
mutiny act, to have feldiers billeted upon him as upon a perſon keeping a fublic-bouſe ; and therefor 
if THE CONSTABLE quarter a dragon on ſuch bouſeteeper, he is liable to anſwer in an action of e 
fur the damages fuch dragoon may occaſion. —S. C. Salk. 487, S. C. Carth. 47. S. C. 1, Id. Ray 
479. 1. Show. 268. 2. Roll. Abr. $4. Kely, 5o. Palm. 367. 2. Roll. Rep. 345. Hutton, 20. 
$. Co. 32. Raſt. 405. Moor, 877. Hetley, 49. Latch. 88. Dyer, 266. Cro, Eliz, 622. 398 


4 Co. 123. Cro. Jac. 224 3. Bac. Abr. 180. 
Dd2 The 


Panxnorsrt 
agau ft 
Fons T. 


* [428] 


Hilary Term, 10. Will. 3. In B. R. 


The queſtion is, Whether the defendant can juſtify this ? 
Whether he has acted in purſuance of the late act of parliament 
made in the ninth year of his preſent majeſty ? 

Before the ſtatute 4. & 5. Mill. and Mary, c. 13. f. 18. (a 
billeting of ſoldiers was wholly unlawful ; but Wu 7 
alſo by the 9. ill. 3. c. it is lawful for the conſtable to quar. 
ter ſoldiers upon public-heuſes; but if the conſtable billet them 
upon private houſes, a good action lies againſt him, and there is 
all the caution imaginable uſed that private houſes ſhould be ex- 
empted from q ing ſoldiers. Public-houſes have a different 
conſideration in law from private Houſes of this nature; for a 
good action will lie againſt an innkeeper for refuſing to entertain 
a ſtranger (b). * Andan innkeeper has no hire for his lodgi 
and is anſwerable for any goods or his gueſts which happen to 
loſt infra hoſþ/tium > but otherwiſe it is in caſe of lodgers in pri- 
vate houſes, for the landlord there.is not anſwerable for the lok of 
their goods; and before the late act of parliament, 3. & 4. Will 
& Mary, c. 9. it was not felony for a lodger to take away the 
landlord's goods, though it was with a delign to ſteal 
Then a hvery-ftable docs not alter the caſe, for that is an enter. 
tainment only for horſes, and not for gueſts; and it is found here, 
that this ſtable was only for the uſe of the lodgers ; and the ſtable 
being part of the houſe, cannot be taken neither for a livery-ſtable, 
which is diſtin from a houſe, as was ruled in the caſe of N. King 
v. Marriott (c). So that we are not within the conſideration of 
an inn, nor within any the four particulars mentioned in the act 
which ſcem to deſcribe inns and public-houſes (d). 


E contra. This action is brought againſt a poor conſtable for 
doing his duty, ſo that we ſhall be inatled to all the favour the 
Court can give us. And ] take it, that this caſe does not depend 
upon the couſtruction of any act of parliament concerning pling 


es, but merely upon the late act of parliament for — 85 
foldiers. Now they would exempt this houſe from quartering 
diers, by ſaying, that this is not merely an ale-houſe nor @ livery- 


ſtable, but that it is of a mixed nature. Now if it be ſo to be taken, 


vet I ſhall ſhew it to you to be within che act of parliament. 
Burt, fay they, this is not an houſe of entertainment generally for all 
the king's ſubjects, as inns are; but if this evaſion ſhould prevail, 


2 great many ae-houſes would confine their buſineſs to a particular 
fort of — + 


: fo the inns near the river-fide would entertain none 
but watermen : fo an inn on the Northern road is not univerſally 


| uſed, it is only for people travelling that way; and yet I hope that 


* [42g] 


this is an inn to all intents and purpoſes within the meaning of the 
at of * parliament; and fo at £Ep/om, and thoſe public places, 
ſince they entertain any body that comes there, either for the air, 


pleaſure, or health, and they refuſe nobody that comes for either 


(] See 7. Ges. he £ 36. : (c) 
(6) Godb. 345. Palm. 367. 374- (4) 


of 
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Hilary Term, 10. Will. 3. In B. R. 


of thoſe purpoſes, they are as much within the ſtatute as any inns- Paxxnovse 
whatſoever. Another reaſon is, that the intention of the is to , 
comprehend thoſe that ſold ale by retail in their bouſes ; and if he s. 
had ſold metheglin, he had certainly been within the expreſs letter 

of it; 1 not in 5 The mo N of this 

act, are public _— ivate houſes. it be not a 

private houſe, it mult be a public-bouſe ; — 2 no middle ſort 

of houſes. 


Tux I obſerve this upon the declaration, that though the giſt 
of the action is for dilleting A DRAGooN upon the plaintiff, yet 
it is not ſaid that he was quartered there contra voluntatem of the 
plaintiff, Indeed, it is ſaid, that we cauſed the plaintiff to find THz 
DRAGOON with meat and drink ; but there is no ſuch thing in the 
rerdict, though indeed, there it is faid to be againſt his will, 
which is not in the declaration ; fo that what is actionable in the 
verdict, is not taken notice of in the declaration; and that which 
is actionable in the declaration, is not found in the verdict. In 
the verdict it is faid, that it was againſt his will ; but not fo in the 
declaration. In the declaration, it is faid, that the defendant cauſed 
THE DRAGOON to be in the plaintiffs houſe, where the plaintiff 
found him meat and drink; but it is not faid fo in the verdict: ſo 
that one or other of them is deſective, by reaſon of which defect 
the plaintiff cannot recover. 

THEN the conſtable is not reſponſible for conſequential da- 
mages. He ſhall not be anſwerable for the outrages which THe 
DRAGOON may commit, who is a free ageat ; he is himſelf 


reſponſible for his own injuries which he offers to any perſon. 
Indeed, in the caſe of a beaſt, the owner is anſwerable for all da. 
that may be done by his cattle, the beaſt not being a free 


— But the ftatute provides a remed; for damages done by 


ice. If a conſtable place a DRAGoon * 0 
to do ſo, he muſt make ſatisfaction 1 ] 
- 25 if THE DRAGOON ſhould, out iS 
the cellar, or do any other preju- 
for the damage that enſues ; for 
was unlawful, it ſhall be taken as 
there on purpoſe to do in unlawful 


Adjournatur. * 2 
Afterwards, in Trinity Term ing, THE WHOLE CourT 
were of opinion, that the action was well brought, and that judg- 
ment ought to be given for the plainti | 
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The King againſt Dr. Burrel. 

HIS is an information * Dr. Burrel, for executing | 
the office of cEnsoR of the college of phyſicians, he not 2 
having taken the oaths as the ſtatutes do direct. lege of phy- 
To this information the defendant pleaded not guilty ; upon an gs a © 
which the jury find a ſpecial verdict, which was very long: compellable to 
5 . ; ©, quired by the 
The ſingle queſtion is, Whether this be ſuch an office, and 25. Car. 2. c. 2. 
of truſt, as IS within the ſtatute of 25. Car. . 2. and 8. c. carth. 478. 

the new ſtatute 1. Will. & Mary, c. 8. which require the taking Ante, 316. 403. 


of the oaths? 4 Mod. 233 
571 
Pao Rack. I hohl this to be an;office within thoſe Ratutes. 1. Nest f. © 


I will conſider the nature of an office. In the Latin, the word ch. 8. 
« officium”* ſignifies the place and duty of it, and therefore an of- 
fice is ventrally taken for a place of truft : ſo in ſtatute 3. Fac. 1. 
c. 5. it is ſaid, © that no Popiſh recuſant ſhall exerciſe any office 
« or charge.” So Blount, in his Law Dictionary. So Finch, 13, 
Now I will confider whence this office is derived. The royal 
authgrity is the ſupreme office and charge of our conſtitu- 
tion, and of our 9 likewiſe under him the 

4 | care 


*[ 431 ] 
Caſe 226. 


Eaſter Term, 11. Will. 3. In B. R. 


Tax Kine care and preſervation of all his ſubjects healths ; which office in 

— _ this particular is exerciſed by the cenſors of the * college in ſub. 

8 eee 

432 ] the office, ought to betermedoſficers under him: foarewatch. 

men, &c. (a). And theſe cExnsoRs are not only officers for the 

Lot they ave choad for the public advantage and benefit, 

to take care of the people's health, by ſuperviſing and correcting 

all offenders againſt the rules and methods of phyſic. So Judges, 

and thoſe who inflict puniſhment, are officers: and the ſtatute 

15. Hen. 8. c. 5. ſays, “ that THE COLLEGE OF PHYSICIANS was 

64 i for the good of the commonwealth.” But it is 

obj that an inferior civil officer, 2s a conſtable, watchman, 

&c. is not within thoſe ſtatutes. But this admits of an eaſy an- 

ſwer ; for theſe officers are wholly ſervile and ſubordinate; but 

theſe cexSORS are judges, and may fine and imprifon, and make 
rules and orders, &c. and not altogether ſubordinate, 


E contra. I take it plainly, that this office is not within the 
ſtatute, which has wholly a reference to the public adminiſtration 
that concerns the public peace, manners, and government of the 
people; but theſe CExSoRs are not officers appendant to the go- 
vernment, they only upon à private canſtitution which 
relates to the particular ſcience 2 It is an office of art 
and ſcience, and the principal thing is knowledge z it does not in · 
termeddle with the government, or with public affairs. It is ns 
more an office than a ſchoolmaſter's place. Then it was never 
kaown, that any of theſe CExSORs did at any time take theſe 
paths ; they never looked upon themſelves to be within this ſtature, 


HorT, Chief e The only queſtian is, Whether this is | 


a public officer, or not! 


Roxesy, Juſtice. I do not think but a Bopiſh doctor may be 
2 good doctor to a Proteſtant patient; hut I do not think that a 
Popiſh governor can be a gond governor for a Proteſtant ſubject. 


HoLT, Chief Fuſtice, Aye, but a Popiſh cenſor is not ſo pro- 
per to — e all the Proteſtant phyſicians. 


Adjournatur, | 
e Year Book 32. Edw. 4 pl. 23. 9. Co. 68. 


. | 

| © Loney | * The Biſhop of Cheſter's Cafe (a). 

The arch HE n1sH0P had moved for @ prohibition to THE DELE- 
has apowerover I GaTgs, to whom he had appealed upon @ libel againſt him 


his fuffr a gam, * 
. THE ECCLESIASTICAL CQURT. 


them for an offence committed againit the ſpiritual duties of their office ; but if Tux TT alo 
contain charges of 2 nature cognizavle by the temporal courts, a ien ſhall go as to thoſe 
charges.— S. C. 1. Salk. x35. 7. Mod. 56. 117. 1. Salk. 106. 294. Carth. 484. 


% Queere, If this be not the caſe of David's. See x, Salk. 134. Farreſley, 35 


Pr. Watſon, the quendam Biſhop of &. 117. NoTs (© former edition. 
| WRIGHT, 
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WRIGHT, Serjeant, now argued that no prohibition ought to Tus Breuer or 


juriſdiction over the biſhops, and every thing that calls itſelf ec- 
cleſiaſtical (a). So ſays Archbiſbep Whitgift, in his Reg. 177. 
which was printed in 1592. he talks there of THE HIGH 
COMMISSION COURT ; but however as to this matter it is the 
ſame thing; for I confeſs the archbiſhops are tied up only as to 
ſuch matters as come within their eccleſiaſtical conuſance (6), 
And no inſtance can be given where a prohibition has been granted 
to reſtrain the archbiſhop from reforming his clergy in matters of 
this nature which are mentioned in THE LIBEL. 


this is 1 an her vom offence, and depends 
chiefly upon THE CANONS of the church, as appears in Lynde- 


wade, 397. at the General Council of Chalcedon. | 
The ſecqnd charge is, for taking exorbitant fees for givi 
ſtitution, Shack i whal of + rt —.— b eg — 
canon it ĩs a «no to be taken for 
3 money ought 


The third charge is, for miſappling charities, and converting of 
them to his own EE TB IEICE 
ter may be redreſſed in Chancery, upon a commiſſion of charitable 
nn 
this offence, which is not puniſhable in any other place. 


* The fourth charge is, for certifying a falſity under his epiſco- + 

ſeal, in a matter which very nearly concerns the'government ; 
for he has frequently certified that ſeveral perſons had taken the 
oaths, when in they had not taken them. 


This is the caſe as it ſtands before the archbiſhop ; and I hope 
your lordſhip will not prohibit the archbiſhop from proceeding to 
enquire into theſe offences, and to puniſh them by eccleſiaſtical 
cenſures. It is true, ground their ſi ion upon this, that 


for that THE LiBELhere is concerning ſpiritual matters. And Curt 
without queſtion the archbiſhop, as metropolitan, has the ſupreme Ct., 


theſe matters are puniſhable in the t courts, as in the caſe 1. Lev. 138. 


of Slater v. Smalbrook (c): Prohibition on ſuggeſtion that the 
ſpiritual court ſued one there for forging letters of ordination ; but 
the truth is, it was to deprive him becauſe mere laicus; and no 
prohibition was But this is no objection, for the proſe- 
cution here is of a different nature, it is pro ſalute anime, as in 
the caſe of Searl v. Wilkams (d). And ſuppoſe two or three of 
the crimes mentioned in THE LIBEL, of which I have only repeat- 
ed a few, were of a tem nature, yet will not grant a 
general prohibitian as to all: indeed, — may be guoad, 
&c, but a prohibition guead, &fc, is a rara avis in terris (e). 


(a) 1. Bl. Com. 380. (4) Hob. 288. Ses alfo 1, Keb. 181. 
2h. Seen . 84 7%. ( K 

. Sd. 217, 7. Sid. 251. e) 3. I 
(s "7 $ 8 Hor, 


Eaſter Term, 11. Will. 3, In B. R. 


Tut Bisnor er HoLT, Chief Fuſtice. If it be a matter chat relates to the 
Cux>7rn's of his office, as a cauſe of deprivation, &c. they: may proceed; 
and ſo it is in the caſe of perjury by a clergyman, he may be pro. 
z. Sls. 234.  ſecuted in TE SPIN TuT COURT, though che crime is of 


| Sm B. Snownr. Mr. Serjeant's argument ſhewe, that there 
are many points very doubtful and difficult, therefore I pray that 
we may declare upon a prohibition. e nn 
Hor, Ci Fuftice. If he were only puniſhed there for 2 
temporal offence, it would be another matter; but what was the 
ground of Cawdry's-Cefe (a Why, he was deprived. or acting 
againſt the duty of his place. | "Eh 
Sold, Juice. The Church has always had a power to clear 
themſelves (., In the Second Jaſtitute ( 2) i appears, that in the 
time of Henry the Sixth the cler ys extortions were complained 
of, which were redreſſed amongſt themſelves. And the caſe of 
* | 435 ] ref Birmingham, in Trinity Term, in the fixteenth year 
of Charles the Second, is a full authority in point; it was for forg- 
ing orders, for which he was puniſhed in the fpiritual court. 
_ Rokesy, Fuftice. . Suppoſe a cler commits a temporal 
offence by ond he alſo acts againſt the duty of his place, hal 
we prolybit the ſpiritual court from puniſhing, him in not doing 
his duty? In the Caſe of Properti?s {4), you have good learning 
as to this matter. r* vos" 
A fg fu con- HoLT, Chief Fuftice. If you do enter your ſuggeſtion on = 
| on record 


U 


Ae RoLL, you ſhall enter all the fact, that it may 


cught to be en- 3 Joy 2) 
teredon the Roll WRIGHT, Serjeant. Their deſign! is only to delay us, and to 
2 3 off for ſix months. If they have any thing to offer, I defire 
wands may do it now, and enter it upon THE ROLL. © 
S. c. x. Satk. | HoLT, Chief Fuſtice. Indeed, whenever you move for a pro. 
236. kibition, it is ſuppoled that the ſuggeſtion is entered upon THE 
3 Roxx, though dus is not practiſed· e ee 
It was faid by the Counſel, that if the prohibition, is not granted, 
we generally carry away the ſuggeſtion in our pockets. 
At another day this caſe was again debated. r 
Hol r, Ghief Fuſtice. I be eccleſiaſtical men are governed b 
different laws chan other men are 3 and therefore we are not 
proper judges: of the. matters of facts ſet forth in THE" L1BBL, as 
the ſony and the charity perverted, and the taking of money for or- 


+ (a5; Co: 1. Boph. 9. (ch 2. Ink. 3666. 
(5) 31- Edi. 3 c. 4 1 (a Davis Rep. 2. ha dF 1 


— 


: 


* 7A} 
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dination. Indeed it ſeems ſtrange that a man ſhould ive money Tas Bisnor 
for taking on him the cure of fouls. > +. of al 
x. 1 


Si B. Snow] EN. Here the queſſ ion is, Whether if the cuſ- 
tom be to take ſuch and ſuch fees, and the party take more than 
the cuſtom allows, this is not On here? Indeed, if he had 
done any thing in general againſt the duty of his office, it might 
be otherwiſe. 0 428 I 5 a ® [ 436 ] 

HoLT, * Chief Fuftice. I do not know why they ſhould not try 2. Vent. 239. 
a cuſtom which relates only to an eccleſiaſtical perſon when a lay *- 5k 53.557. 
fee is not touched. So in the caſe of a pen/ion by preſcription . 3. 120, 
there ſhall be no prohibition granted (a). But that is not the caſe, Cr. 44 * 
ſor you have not ſuggeſted that you ought to take any thing by Cro. Car. 238. 
Hob. 


cuſtom ; you do not ſay there is any cuſtom for you. f or gp 


PER CuUrIam. Take a prohibition, quoad, Fc. (b) 176. 


Mod. 268. 
In the caſe of Crook v. wipe (/ and Another, churchwardens (c), x 
Libel in the biſhop's court of Exeter for a ſeat which the church- 

wardens aſſigned to one M. in whole right the plaintiffs claimed. 

The defendants there, who now prayed the prohibition, preſcribed 

by a gue fas for the ſeat as ancient, and belonging to their tene- 5 Mod. 333. 
ment in V. and that they, and all thoſe, &c. had uſed to repair. x; — ie 
It was doubted whether this preſcription in the nave of the church © 

be good; but in an 5 it would be good. Tart Cour in- 

clined, that ſuch a preſcription in navi eccleſiæ may be for ſpecial 

cauſe : but they would not grant a prohibition. In the caſe of 

Jacob v. Dallew (d), cauſe was ſhewed why a prohibition ought 

not to go to THE ECCLESIASTICAL COURT, where the libel was 

for a ſeat in the church. I take it, that the placing and diſplacing | 

of people in the ſeats of the church belongs purely to the ordi- 

nary, unleſs there be a preſcription by one who has a free- Ante, 69, 70. 
hold (e). In the caſe of May v. Gilbert (J), prohibitions were Fareſl. 8. 
denied. Then ſome preſcriptions are alſo triable in THE EccLE- n. 7- 
SIASTICAL COURT, as modus decimandi, repairing of churches. 


E contra. Where a man ſhews a fixed intereſt, he may have [ 437] 
an action on. the caſe, which muſt be tried at common law: for | 
how can they in the ſpiritual court award damages? Here is a 

direct preſcription, which they deny. | 


Curia. Take a declaration, and ſet forth the ſuggeſtion, 


Suppoſe a man has fat there for ſome time, and he is diſturbed, 
ſhall not he ſue in THE ECCLESIASTICAL COURT ? The de- 


(s) 2. Inſt. (e) S. C. 2. Keb. 92. 
(5) But ſee the caſe of the Biſhop of (4) 2. Salk. 551. 6. Mod. 230. 7. 
St. David's v. Lucy, 1. Salk. 136. S. C. Mod. 8. 2. Ld. Ray. 755. * 


3. Salk. 90. 8. C. Carth. 484. S. C. (e) 2. Roll. Abr. 288. Hob. 69. 
1. Ld. Ray. 447- 539. S. C. 12. Mod. (F) Bulſt. 
237. 

fendant 
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Tux P:xnor fendant ſurmiſes, that he and his anceſtors have uſed, time out of 
er CuesrT2z's mind, &c. to have an aiſle with a ſeat in the church for himſelf and 
— 2 This was on A LIBEL for a ſeat in the church. Becauſe 
upon the examination of the himſelf, that the 

pariſh ave ava uſed to repair the aiſle an ſeat, the Court would 


not ibition, for that proves his anceſtors were not 
i e faid aiſle and ſeat. * 199. ne 12. 
Rape Garein o. Pym. 
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he City of London againſt Vanacre. 


OLT, Chief Fuftice. This caſe now ſtands for the re- 
ſolution of the It comes before us upon a return 
to a habeas corpus (a); in which it is ſet forth, that the 

CITY OF LONDON is an ancient city, and a body politic; and 
that KING Joan, by his charter, did grant that the _ and 
aldermen ſhould chuſe any of the freemen to be their theriffs. 
Then they return that branch of MAGNA CHARTA which relates 
to the city, and the ſeveral acts of confirmation, &c. and that it 
has been à cu/fcm, time immemorial, for the mayor and aldermen 
to make new bye-laws for the advantage of the city; and that in 
purſuance of that cuſtom, in the ſeventh year of King Charles the 
Firſt, an act of common-council was made, by which it was 
enacted in manner following: « That the election of ſheriffs ſhall . 
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Tux Crx or © be annually on Midſummer-day, and that no citizen who ; 
Leven d elected ſhafl bebe, unleſs he will take an oath thathe is 
BY % UK not worth ten thouſand pounds; and that if the perſon elected ſhall 
Adab. ec not appear at the next court, and give a bond of a thouſand 
<« pounds to take u him the office of ſheriff at the eve of dt. 
« Michael then beit followhg, or ſhall refuſe to take upon him 
<« the ſaid office, or ſhall not appear at the next court, then 
cc he ſhall forfeit four hundred — and if he do not pay the 
« ſym within three months afterwards, that he ſhall forfeit one 
® [ 439 I e hundred pounds more.” That Janacre was choſen ſheriff ſuch 
a day, &c. but did not appear at the next court either to take upon 
him the faid office, or to make any excuſe for his diſcharge, by 
reaſon of which he had forfeited the ſum of four hundred pounds, 


The queſtion was, Whether this act of common council ſhall 
be ſo far obligatory as to compel! the payment of this four hun- 
dred pounds? M4 | 

And though ſeveral odjections have been made, yet we are of 
opinion, that this is a good bye-law, and that a procedends ought 
to go. b 25 | 

Fixsr, It is objeRQed, that the mayor and aldermen in com- 
— have not power and authority to make ſuch a bye- 

w. | 
— SECONDLY, That it impoſes hardſhips upon the citizens them- 
ſelves, in reſpe& of this oath which they are obliged to take. 


Tump v, That it is unreaſonable he ſhould forfeit four hun- 
dred pounds if he do not appear at the next court hold, 
| unless they can excule it, which, hy they, makes . — bw 
Foobar v, That here is no proviſion made that the party 
hall have notice of this election, that he may bave an opportunity 
do excuſe himlctt. | 0 [952-4 A ef 
Pam Thefe are the objections that have been made to this return. 
Every co j6.3-+ , Now as to THE FIRST OBJECTION, we are of opinion, that 


ove — — good and better government of the city, and every city and town 
purpose, make te may, by an eſſential power inherent to their conſtitution, 
bye -laws for. the e bye-laws for the advantage of the government of that — 

6 


w_ gg ---- 


for it is a power Staps (3), Tays, © that though power to make laws is goes þ 
1 


* ard eſ- & ſpecial clauſe in all corporations, yet it is needleſs ; for I 
> 
conſlitution. 10. Co. 31. Hob. 211. Moor, 379. 1. Salk. 142. 1, Bac. Abr. 505. 


* 


(] Hob. 211. 


* r 4 AW 
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continues his lordſhip, “ to be included by law in the very act Tar civv oy 
« of incorporating; for as reaſon is given to the natural body for Lernen 

« the governing of it, ſo the body corporate muſt have laws as a po- y * 

« litic reaſon to govern it ; but thoſe laws ? muſt ever be ſubject to Ae geg 
« the general laws of the realm, and ſubordinate to it. 80 is the · [ 449 ] 
Chamberlain of London's Caſe (a). Now it is for the advantage 

of the city to have ſuch a bye-law, that the ſheriffs ſhould be men . 1. Rel. 
of ſubſtance, that they may be the better enabled to execute ſo Rep. 365. 
great a truſt, Then the very conſtitution of 2 charter 3. Leon. 264, 
gives the City oF LoxDoN power to chuſe ſheriffs; and it would 15 

de a vain thing ſor the charter to give a power to chuſe ſheriffs, 2 ev. 
if they cannot be compelled to hold that office; and therefore the 8. Co. 127. 
perſons whom the city nominates are obliged to ſtand. So by the Hard. 56. 216. 
acceptance of any letters patents there is an obligation on the Cart. 68. 114. 
parties accepting to perform all things thereby required, as to * SY 
undergo all charges, offices, &c. Certainly theſe citizens who - hav; « mas > 
were then in being when this charter was firſt granted, were 1.Bac. Abr. $05. | 
obliged to ſtand, and fo are all thoſe who come after. Now if 

there be letters patents which grant to the body politic an exemp- 

tion from tolls, or privileges of fairs, commons, &c. yet all the 
particular members ſhall take advantage of theſe grants, though 

they were made to the body politic; therefore it is but reaſon- 

able that the particular members, who reap the benefit of the bod 

politic, ſhould alſo take upon them the burthen and charge of of- 

fces incident to it. Then no body can queſtion but that this 
conſtitution is for the advantage of the city; and therefore they 

muſt obſerve it exactly, or elſe it is a forfeiture of the whole fran- 

chiſe; and it is not in their power to make an alteration in their 
conſtitution. And to ſecure this franchiſe, it is neceſſary for them | 
to have a power to compel them to execute this office, or elſe this - 
franchiſe will be loſt; and that the aldermen may make ordinances 

to enforce the execution of their bye-laws, which are for the ad- 
vancement of the public good of the Ih appears in Snelling”s 

Caſe (b) very full. Now as to Ms. NorThrer's objection, 

that the party refuſing to take upon him this office may be in- 

dited, and that it was held ſo in Norwood's Caſe (c): Finrsr, This 

will not fave the forfeiture, for then there muſt be a vacancy in the 

mean time of this office of juſtice ; ſo that they are bound to name 

ſuch ſheriffs as ſhall ſtand, that there may be no failure of the exe- 

cution of juſtice; and therefore it is that they chuſe ſlieriffs fo 

long beforehand, that if ſome “ refuſe to hold, they may chuſe | 441 ] 
others; ſo. that there may be no forfeiture of the franchiſe. Then 

here can be no indictment grounded; for to refuſe that he will 

come and appear ſuch a day will not do, for though he ſay to every- . 

body that he will not come, yet he may come notwithſtanding ; and 

here he muſt come within ſuch a time, and acquaint the mayor and 

adermen' that he will ſtand, or elſe he muſt be fined. But it is 

objeQet farther, that though they may make ſuch a bye-law which 


0 5. Co. 62. (5) 5. Co. 82, Cro. Eliz. 409. (c) 


ſhall 
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Tar Cirx or 
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x.Vent. 22. 196. 
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HA ee x; 
which is out of their juriſdiction. But I take it, this a& of 
common council binds; for though the execution of the act be out 
of the city, yet it is for their advantage, and. the perſons of the 
ſheriffs are within the city, and the ſheriffalty is within the city 
of London and its juriſdiction, and the i of it. 


Tux Second OBJEcT1ON is, That it is unreaſonable to im- 
poſe this oath, that he js not worth ten thouſand pounds. But this 
is ſo far from being a hardſhip upon the citizens, that it is a re- 
Lxation of a burthen which lay on them before; for 

though a citizen was worth never is little, yet he was bound to 
hold this office. And fo it was reſolved in the caſe of the City of 
Norwich (a), that a man who is choſen ſheriff of that city is 
bound to ſerve it, and that no incapacity will excuſe him; fo 
that if he do not qualify himſelf by receiving the facrament, &c. 
it is his own fault, and he ſhall be puni for not holding the 
office. So is the cafe of Player uv. Jenkins (b) on a bye law in 
London, that there ſhall be but four hundred and twenty carts let 
to hire in London, and that if any more be uſed the owners ſhall 
forfeit forty ſhillings; and by the Court, It is a good bye-law ; 
for if the number of carts ſhould not be reſtrained, they would 
ſtop. the ſtteets and be a great nuiſance. But fay they, What if 
the perſon choſen to be ſheriff be a madman or a fool, &c.? 
Why, theſe incapacities are excepted, they are tacitly excepted 
out of all laws whatever, and therefore this bye-law ſhall not 
extend to tuch perſuns ; and the bye-law need not run, © PRO- 
« yIDED that the party to be choſen ſheriff be not a fool or 2 
« madman ;” it is excepted without it. 


* Txt TRD OsJtctION is, That he is obliged to appear at 
the next court of aldermen, and to hold the office, unleſs he can 
ſhew a good excuſe to the contrary. This, fay they, gives an 
arbitrary power to the court of aldermen to allow or diſallow the 
excuſe, | | 


To this I anſwer, that this part of the bye-law is for the ad- 
vantage of the citizens, for that they may make any reaſonable 
excuſe that is conſiſtent with their conſtitution. 


But ſuppoſe the party who, is choſen ſheriff make a good ex- 
cuſe, and they will not allow it, why, he may either plead this, 
or give it in evidence upon an action brought; for it is not rea- 
ſonable that the party ſhould be concluded by their diſallowance if 
hy enced; be reaſonable ;fou e 
of ſewers, their diſcretion upon reafon, and it 
muſt not be fanciful. 8 
-(s) * Vin. Ab. zes. But ſee the caſe of 
(% 1, Sid. 284. 1. Roll. Abr. 364. Robinſon v. Watkins, 4. Mod. 246. 
Ray. 288. 324. 328. Gavel v. Taſker, Skin. 371, nb. contra. | 


Tut 
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Tat Foux TH OBJECTION is, That here is no notice given Taz City or 
of this election, and it may be that he was abſent at the time of Loxnon 
the election, and then it would be very hard that be muſt take „ N 
notice of it.— To this I ANSWER, That every freeman and ci- Mens 
tizen, being a member of THE BoDY POLITIC, is ſuppoſed to be Under the cuſ- 
preſent where the whole body reſides ; and though in fact one of the m de s 
members ſhould be abſent, yet it was his duty to be there, and he cleQed Geri 
is ſuppoſed in law to be there : he ſhall be obliged to take notice of that city ſhall 
of this election at his peril. Then the election is made in view forſeit four hun- 
of the city, of which all perſons are to take notice as members of ONLY 2 
THE BODY POLITIC ; and the proclamation is alſo made in the moſt ay TAY 
notorious place of the city, viz. on THE HUSTINGs, where every ſubſequent to 
perſon may take notice of it. As in caſe of outlawry, the ſup- ſuch election, 
poſition is that the tenant is commorant upon the land, &c. and he ſwear that 
ſo at the guinto exactus, that the party is at the county court preſent: = — wo 
ſo here, Is it not the ſame caſe that the freemen and citizens of — excuſe, 8. 
London are reſident where the whole body politic is aſſembled ? avoid the for- 
Every member of it is virtually and legally there, and all acts done feiture, that no 
there conclude his aſſent, and therefore he ought to take notice of pres Ben 
it, Suppoſe the perſon ſo choſen was at York at the time of his for — 
election, yet he might have left word with ſome of his own fa- man is bound to 
mily to give him notice of it, and to apply to the court of alder - take notice of it. 
men to excuſe him. *The miſchief would be very great if every 1. Salk. 142. 
rich citizen might withdraw himſelf from the ſervice of tie city Carth. 484. 
againſt the time of the election; for then you would have nobody . Roll. Abt. 365. 
to execute the office of ſheriff, I muſt needs ſay, that the go- _— 49%. 
vernment of the city very much concerns the good of the whole © PP 
nation; for here the trade of the kingdom is chiefly managed, # [ 443] 
which ought to receive all the care and protection the law can | 
give, I have endeavoured to inform myſelf as to the ſeveral 
acts and bye-laws which have been made about perſons with- 
drawing themſelves from the ſervice of the city; and I find there 
is one act of common council by which it is ORDAINED AND 
ENACTED, © That if any perſon doth willingly withdraw him- 

« ſelf from ſerving any office in the city, he ſhall forfeit the ſum 
« of one hundred and alſo be disfranchiſed, unleſs he 
« do come with fix compurgators, and declare that he went 
« abroad about his lawful occaſions.” But notwithſtanding all 
theſe precautions, and that elections have been always practiſed for 
many ages in the manner as is ſet forth in this return, yet, I know 
not for what reaſon, there is a ſtrange temper of oppoſing this. 
* method of electing ſheriffs amongſt ſome of the citizens. 

ut as our predeceſſors who ſat in this place have ever ſupported 
the good government of the ciTY oF LonDoN, ſo we ſhall do the 
hn RTE that it will continue ſo when we are dead and 
Sone. k | 

And therefore wE ARE ALL OF OPINION, that this is a good 
bye-law, and that Mr. Yanacre has juſtly forfeited the ſum of 


four hundred pounds for not complying with it. 
Vor. V. | E e 


7 


LE 


Trinity Term, 11. Will. 3. In B. R. 


Caſe 231. The King againſt Harniſſe. 
On an indi. T* caſe here was this: Upon a vi laicd removendd, a parſon had 
ment of forcible forcibly ſeized THE CHURCH, and, upon ingui/itron, the force 
OR was found; ow the juſtice of the peace did not preſently reſtore 
* — 22 the poſſeffion (as he ought to have done), but had a record of it 
made immedi. e 
ately. three years. 

* And now all this matter appearing to the Court, it bein 

| ( 444 ] moved before them by certiorari, were of opinion, ns this 

S. C. Carth. 496. EY was very 1 and reſtitution ought to be 


S. C. 1. Salk. 260. 


S. C. 3. Salk. 31 

8 C. Holt, 334. 4 Hor r, Chref Juſtice. I ground my opinion upon the autho- 
S.C. 1.14. Ray. rity in Dr. Benham's Caſe (a), porn ys, that the commitment 
$2: 42> b muſt be immediately, 0 upon the ſtatute of 8. Hen, 6. c. . of 
S.C. 12. lied. Forcible Entry, when the force is found by the inquiſition, re- 
268. ſtitution muſt be made immediately. The reaſon of one caſe is 


2. Brownl. 266. the ſame with the other. 
2. Bulſt. 239. 
RokEBY, Juſtice. Where an inquiſition.is taken, it is ſuppoſed 
. —— and therefore we think it is not in the 
power of the juſtice of the peace to defer reſtitution ſo long, The 


Sri.” 32. 
Bro. Der." 6 act requires it to be done forthwith ; and fo is the authority ex- 


* preſsly in the later end of Dr, Bonhan's Caſe; it muſt be re- 
Comb. 2 ſt upon view. 

. 180 PER rorAu Cunian, Let refitution be awarded 

(a) S. Co. 119, 120. 


_ Caſe 232. The City of York againft Toun. 
— 25 To for not b ASSUMPSIT for a " impoſed upon the de- 
fendant for not holding the office of ſheriff in the city of York. 


— ——— With febmificn, an indbitater e 
of theriff. will not lie in this caſe ; for how can there be any privity or 
S.C. 1. Ld. Ray. implied, when a fine is impoſed on a man againſt his will? Nor 


Ven. is there any precedent conſideration; neither do they ſhew any 


Ante, 439-440. tigilt to this fine z nor who impoſed it, &c. 


— 68. 114 Hor, Chief Juſtice. We will conſider very well of this 


— matter; it is time to have theſe actions redreſſed. —— 
cuſtoms, bye-laws, rights to impoſe fines, charters, and every 
» Bc. Abe, 36. un ener 


Adjournatur (a). 
{«) Hen, Cl Jabs, was of oph- of London v. trad 
nion, that an indebrrarus affumpfit would due on admiſſion 10 a copy bold eſtate, 


wot lie in this caſe; Roxrzay, Juſtice, Shuttleworth v. Garnet, Carth. go. Evy- 
ſeemed to be of a contrary opinion j but kn v. Chichefter, 3. Berr. 1717. Whit- 
it does not appear that any judgment was field v. Hunt. Doug). 727. zotis ; for mo- 
given, S. C.Ld. Ray. goa. It has, how- ney due for petit cuſtoms, Mayor of Exeter 
ever, been decided thay mr will le  Trimlet, 2. WIH 95.; and for ill, 
for penalty forfeited by the bye-law of a Seward v. Baker, 1. Term Rep. 616. 
company for not ſerving the office of See alſo Bell v. Burrows, Bull. N. F. 129. 
ſteward in purſuance of ſuch bye-law, Sanderſon v. Bignal, 2. Stra. 747. Duppa 
Barbers v. Pelſon, 2. Lev. 252. ; for ſca- 2. Gerrard, . Salk. 28. and 2. Bac. Abt. 
woge due by the cuſtom of Lender, Mayor „ T 


$ 


ea. £4. MX. © Bt. 


0” 20D WS. SW W9 
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Turner againſt Maine, Caſe 233, 


AORTHET. This is an action of debt brought by the af- Agnes may 
fignees of the commiſſioners of bankrupts, and it is not ſaid bring action 


that the defendant had notice of this aſſignment. pr eee es 
HoLT, Chief Fuftice. No notice is neceſſary. | aſſignment. 
6. Mod. 131. 


E contra, How can we be guilty of a devaſiavit to them, and 1. Salk 111. 
yet do not know when the aſſignment was made? 
*[ 445] 


* AT ANOTHER DAY it was inſiſted, that this is an action AnaQtionby af. 
brought by the aſſignee of the commiſſioners of bankrupts, ſur- fignees againſt 


miſing a deva/tavit, &c. and that the declaration is ill. _ — 
Fist, It is not ſaid where the canverſion was. 29 goods 
SECONDLY, It does not appear, that at the time of ſuing out without ſtating 
the commiſſion he was indebted. — 
THIRDLY, It is not faid any where in the declaration, that the , . 12. Mod, 
money was not paid to the bankrupt himſelf. 306. 


HoLT, Chief Juſtice. Read the record—lIt is all well enough. 
FixsT, The place is alledged. SeconDLY, The ſuperinde is 
enough. And TriRDLy, for the laſt exception, it is faid, that 
execution ſtill remains of the debt. 


Let the plaintiff have judgment, 


6x ðͤ - MICHARL 


MICHAELMAS TERM, 
The Eleventh of William the Third, | 
. 
The King's Bench. 


Fir John Holt, Kur. Chief Fuſtice. 

Sir Thomas Rokeby, Kut. . 

Sir John Turton, Kar. Juſticen 
Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, E/q. Solicitor General. 


. IOC FTE FRO 
_ | * [446] 

* The King againſt Chandler. A Caſe 434. 

TY RODERICK: This is a conviRtion of the deferidant fot In eg 
deer-ſtealing, on the ſtatute 3. Will. & Mary, c. 10. (a) ; we offence od 
and ſeveral exceptions have been taken againſt this indict- op 

ment. the information 

FitsT, That hunting was neceſſaty as well as killing. —But ow the 
I know not upon what rule ſuch an exception is founded; nothing — ws, 
of it appears in the ſtatute. $. C. Ld. Ray. 
883. 1. Show. 43. Ld. Ray. 791. 2. Burr. 697. Stra. 496. i. Term Rep. 222. Boſcawen og 
Convictions, 33. 

Sr cool v, That it is © forisfacit ”' inſtead of & forigſecit.“— © Fu in. 
But that ſure is nothing, for the ſenſe of the one word is as full poop rg . 
ind expreſſive as the other. — 92 

S. C. Carth. 301. Stra. 853, Fitz. 124. 

(a) But ſee the 16. Geo: 3. ©. 30. by of proceeding eſtabliſned; and other pe- 
which this and all former acts relating to nalties inflicted. 
deer -ftealing are repealed ; a different mode | 


Ee 3 THIRDLY, 
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* en Tumpk v, That ſeveral forts of killing is lawful, as appears 

IC in Manweed's Foreft Law.—But here it is ſet forth, that the 
. 8 killing being within the park, was unlawful. 

killing was axlawful. S. G. LA Ray. 533. 1. Salk. 357, 378. 383. Carth. 303. 4. Com. Dig. 500 

570. Strange, 1119. ' 


But the two things which ſeem to carry the faireſt appearance 
[47] of objectioris are theſes © | 

In an informa- FoURTHLY, That the days of the killing do not appear.—But 
tion on 2 penal this fignifies nothing, for if the killing were within a year before 
Ges alas: the indictment brought, it is ſuffictent- 2 So to ſay, between ſuch 
that the offence 2 time and ſucn a timte, is well enough; as in the caſe of a 
was commirted butcher for the buyihg and ſelling of live cattle contrary to the 
berween ſuch ſtatute. Beſides, it is not practicable to ſet down the day of the 
day and month; and one of the miſchiefs is, that it is difficult to diſcover 
De sn 169, When the fat was done. | ; 

378. S. C. Ld. Ray: 582. Carth. $22. 10. Mot. 248; Boſcawen on CoC Hens, 23. 


What ſhall be a The FreTH OsJEcT1oN is againſt the form of the indictment. 
ſafficient a- Tt js faid that it ought to have been, that if there were not ſufficient 
. diſtreſs found, then the offender ſhould ſuffer impriſonment.—But 
un Kn. tdis is not of neceflity, for the torfeiture is ſufficient to be ſet 
x. Salk. x12. 385. 2. Salk. 68 7. 


In a cin, HoLT, Chief Fuſtice. It does not agear whether the convidtion 
— was upon canfefſo or upon evils | 


ant maren. BRODERICK. It is ſaid, we gave you a fair opportunity of being 
— 2 heard, and that thereupon he Tas A nvited. 1 * | 
Stra 46. 630. Salk. 181. 383. Ld: Ray. 1405. 1546. 2. Burr. 679. 1. Stra. 261. 3. Burr. 178%, 
Stra. 44 | | 

bug wa Hor, Chief Fuftice. It ſeems to be well enough. Here the 
common. intent act of parliament deſigns a ſummary conviction before a juſtice of- 


funumar) PEACE. 
victions . C. Ld: Ray: 531. 2. Term Rep. 18. 


Caſe 235. Anonymous. 


A prohibition C OUN SEL chewed cauſe, why a prohibitian ſhould not go to 
hes to the pi C THE SPIRITUAL COURT. The foundation of the libel was 
— 8 for a rate to repair the church, and there was a ſentence, and an 
enforce a rate appeal upon that. And now, after all this, they would have a 
repdir, if an prohibition; but, with ſubmiſſion, they come too late. It is 


20 — true, in the time of the late king James the Second, there was an 
enabling the pariſhioners to raiſe money te rcbuild the church. Ante, 389, 390, c. — 1. Mod. 79. 
194. 236. 261. Raym. 246. 4. Mod. 148. Hard. 379. 8. Jon. 122. f. Vent. 367. 


act 
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act made for m—_ this church (a), with power to raiſe a ſum Axonruors. 
not exceeding fifty thouſand pounds; ſo that they ſuggeſt, that 
there was _ ee gh raiſed by that act, and that this rate was 
illegally made; but your lordſhip will not examine into that now. 
Therefore we hope, that ſince here is nothing contrary to the act, 
or, for aught that appears, againſt law, the rule may be diſcharged, 


E contra. I hope not; they ſnapped a ſentence ex parte in the 
firſt place. But we go upon two points: FIR, Upon the act of * [ 448 ] 
parliament, which preſcribes a particular manner of raiſing the 
monies ; and therefore you cannot go to the ſpiritual court for it. 
SECONDLY, It is a rate declared to be made by the ve/try, and 
no veſtry could be called till the church was finiſhed. "That 
which we inſiſt upon is, that the ſtatute is not followed, which 
preſcribes particular ways of raiſing the money. | 
Hour, Chief Fuftice. Aye, what ſay you to that? 

Axs weg. Our ſuit is for the repairing of the church, and not 
for the building of it. | 

Hor r, Chief Juſlice. But what will you ſay to the rate that is Qs. Ka peri- 
made for repairing the watch-bouſe ? ; that certainly muſt be ill. nw repair- 
AxswWER. This money was not raiſed for the watch-houſe, but e be good. 
for repairing the church. There is indeed ſomething of a watch= Þ 


houſe mentioned in the libel. a 
Hor r, Ghief Fuftice. For that ſomething @- probibition muſt 
Give them a declaration in a prohibition, 
(a) 1. Jac. 2. c. 20. 
| Clement againft Beard. | Caſe 236. 


SIR B. SHOWER. The libel in the ſpiritual court is — _ A 2 — 
ing married, and for cohabiting with his wife's ſiſter's daugh- war! 1 
ter, which, we fay, is clearly prohibited by — — degrees. 1 Sw * 
So is Co. Lit. 235. 2. Fac. 1. Rot. 1032. 2} nes, 191. Ney, 29. he is ber ua. 
Hob. 181. Vaugb. 303. and many other books. It is faid in ſome 
of the books, that an uncle may marry his niece, but that a man Ante, 268. 
cannot his aunt, by reaſon of the ſuperiority which ſhe has # [ 449 ] 
over him. I hope that we ſhall have a conſultation. 3 


Horr, Chi uſtice, What ſuperiority is there an aunt 191. 213. 
over her hc + Wes ground 7 there bor the pA fondo F 2 Lev. 254. 
cannot ſee any difference between the two caſes. Now for your — 2 
caſe, it is certainly within the degrees of offinity; and in the 30. 

* ſame degree of conſanguinity, there would be no doubt of it; Cro. Eliz. 228. 
for a man cannot marry his own ſiſter's daughter. I thought this Moor. 507. 


caſe had been ſettled; there is a caſe againit you in point. ng YAN 
Lut. 1077. 2. Inſt. 633. 1. Sid. 434 1. IA Caſes, 157. 1. Com. Dig, © Baron and Feme, (B. 4.) 


4 Ees4 indeed, 
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Crrmernr indeed, if this marriage be not within the Levitical degrees, we are 
d hinder THE SPIRITUAL COURT-from proceeding on a wrong 
Bran foundation. . 


. Adjournatur. © e 1 | 
Caſe 237. Alanſon againſt Brookbank. 


. NORTHEY moved for 4 prohibition to THE EccLe- 
SIASTICAL COURT of Durham. This comes before 


A be from R 
the ſpiritual 


cuted on a Sza. © the peace.” So that ſince the foundation of their V 


9 


is 
fo irregular, they ought not to go on any further. Indeed, 
S.C. 2.Salk.625. — that this citation was well enough ſerved, for that it — 
S.C. Carth. 504. fixed upon the church - door according to the cuſtom. But as to 
Ld. RA. 706. that, we ſay, they have no authority to fix the citation of any per- 
N — . ſon on the church- door, but when the party cannot be cited per- 
„ ſdonally; and it does not appear here, that this woman could not bo 
Sellon's Pract. perſonally cited, or that any attempt has ever been made to cite 
16. her perſonally; fo that this citation has been wholly irregular, 
and conſequently this woman has been „ pee 
_ cated, and therefore we pray, that ſhe may be Then 
they object, that we might have inſiſted on this act of parliament 
in THE SPIRITUAL COURT: but we ſay, we were not bound to 
appear there by virtue of ſuch an erroneous citation, it being 
againft an act of parliament. And a citation is looked upon to 
be as much @ preceſs as any proceſs whatſoever, in any of THE 
TEMPORAL COURTS, as appears by 25. — flat. 6. And 
therefore, the one muſt be as much within the act 29. Car. 2. c. 7. 
as the other; though indeed, we had the opinion of the court of 
Durham, that this act of parliament did not bind the ſpiritual | 
*[ 450} court. But I hupe your lordſhip will be of another opinion, 
and think fit to grant a prohibition. _ 


E contra. 1 am told by THE CIVILIANS, that the law and 
- cuſtom of the eccleſiaſtical courts is to fix the citation on the 
church-door, and that this is ſufficient without any perſonal ſer- 
vice, and that this has been the conſtant practice both before and 
ſince the ſtatute of king Charles the Second, and we defy them to 
ſhew any precedent wherever any prohibition has been at any 
time granted fince the making of the ſtatute, which was a great 
many years ago. | | 
NorTHEY. That is no objection; for though the cuſtom has 
been ſo practiſed ever ſince the making of that ſtatute, yet, we 
| (] See Carth. 504. | | 
| fay, 
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high time now to have it redreſſed. 5 | 
HoLT, Chief Fuftice. Indeed, the greater queſtion is, Whether 
the act of F 
ſerved in a manner, by the fixing of it at the church-door, 
before the of the ſtatute? And ſuppoſe the eccleſiaſtical 

w is, and has ys to ſerve this proceſs on 4 $8 

poem worn the ftatute take away their law ? 
y be ſeme caſes to which the ſtatute may not extend; 
inſtance, there is A PROCLAMATION to be made on a 
at the church-door, by the ſtatute of 31. Eliz. c. 3. ; now 
taken away by the general words of the ſtatute. The 
ſerving the citation in ſuch a manner on 4 Sunday, may 
they cannot do it as well on any other day in the 
But the caſe ſeems to be different in the execution of 
„ which might have been as well ſerved on 
as on @ Sunday. So that it does not ſeem to be the 
to take away the ſerving this proceſs in ſuch 
manner. But I do not like your partiality in THE $PIRITUAL 
. COURT, for proſecuting the woman only, and not MY LoRD, &c. 
Pray why ſhould not you proſecute him, as well as the woman, if 


they are both equally guilty? (a). 
(a) The Oburt held that the 29. Car. a. 


c. 7. does not extend to this kind of pro- 
ceſs, or to ſummons at the church-door, 


Tiger PE 
GAP 


11 
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door on 4 Sunday, according to the uſage 
of the ſpiritual court, yet it cannot be 
ſerved upon the perſon on a Sunday. 6. 


S. C. a. Salk. 625. 8. C. 12. Mod. 275. 
and therefore, on the laſt day of the Term, 
although it appeared by the return of the 
APPARITOR, that he ſerved it perſonally 
on a Sunday,a prohibition was denied, S. C. 
| Carth. 504. But Couvne, Chief Baron, 
in abridging this caſe, ſays, that although 
« citation may be publiſhed on the church- 


Com. Dig. Temps.“ (B. 4.) In the caſe 
of Walgrave v. Taylor, Mich. 13. Will. 3. 
however, the above deciſion, vis. the ſer- 
vice of a citation upon a Sunday, is recog- 
nized by Hor r, Chief Juſtice, as good law, 
and no notice is taken of the diſtinction 
mentioned by the Chief Baron. 1. Ld. 
Ray. 706. S. C. 12, Mod. 606. 


Machin againff Malton. 


*[ 451] 
Caſe 238. 


HERE the caſe was, That Machin had ſubſtracted tithes, as 1f > perſon live 
they ſay, within the dioceſe of York, and then removed out in the dioceſe of 


of that dioceſe to Lincoln, and lived there ; and ſeven years after 8 ro was 


his living there, they libel againſt him in THE 8PIRITUAL ed, anda. 
* coURT at York : upon which he brings an action upon the ſta- terwards remove 
tute 23. Hen. 8. c. . for being cited out of the dioceſe where he into and inhabit 
lived. inany other dio- 
| i ceſe, yet he may 
be libelled againſt in the $y1x1TvAL counT of York, notwithſtanding the 23. Hen. 8. c. g. ſays, that no 
one ſhall be cited out of the dioceſe in which he lives; for by 32. Hen. S. c. 7. the ſuit for withholding 
tthes is local.—S. C. 2. Lutw. 1057. S. C. N. Lut. 335. 8. C. 2 Salk. 549. 8. C. 3. Salk. 90. S. C. 
Carth. 476. S. C. 12. Mod. 252. 8. C. 1. Ld. Ray. 452. 13. Co. 4. Cro. Jac. 321. Cro. Car. 
97. 162. Hard. 421. Skin. 233. 2. Lev. 96. Godb. 191. 6. Com. Dig. Prohibition,” (F. 9.) 
1. Bac. Abr. 616. b . 


The 
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Mens The queſtion is, Whether this is within that act? 


* I take it, that this caſe is not within that act. Indeed, the de- 
fign of the act was to maintain the juriſdiction of inferior dio- 
ceſes fa). But where there is not a remedy in the inferior | 
dioceſe, the party may be cited to ſuch a court which has juriſ- 
dition of the matter. And in the caſe of Porter v. Reichefter (6); 
the archbiſhop is reduced to his proper dioceſe, or peculiar juriſ- 
diction, except in five caſes, va in default of the ordi- 
nary: SECONDLY, in the caſe of appeal: TIR Dx, if the or- 

inary dare not, or if he will not convent the party: Fovgra- 
Ly, if the ordinary be party to the ſuit below: Firr nix, in 
caſe of inſtance and requeſt by the ordinary: In this caſe (c), the 
ſuit is begun below, and ſentence there given, and after, an ap- 
e this while no en- 
your to ſtay theſe ſuits upon this ſtatute: a legacy has been ſued 
for in THE PREROGATIVE COURT, though the parties dwelt in 
another dioceſe (d). And in every one of the cafes expreſſed in 
the ſtatute, it is plain that «dioceſe and juriſdiftion” are coupled 
z fo that it is evident, the word “ dioceſe” imports 

« juriſdiction,” not any compaſs of nd; as appears alſo 
by the ftatute of 27. Hen. 8. c. 20. Winch. Entr. 570. In 
Ro was ſued r 

other ſues a prohibition, for that he is in 


— — — on of the 
or that ſtature the poor ſubjects were 
worried up and down, and cited at great diſtances from the 
only for defamatory words, but alſo for the 
x. Lev. 96. ſubſtraction of tithes, as appears in 1. Keb. 481, The ſuggeſtion 
x. Roll. Rep. was, that the party was cited out of the where he lived, 
339: 445. a; Which is not within 23. Hen. 8. c. 9. the of action bei 
local for tithes within the dioceſe, and conſultation was a 
on motion; and the canons made 1603. take notice of this ſtatute. 
Then to ſay, that here is no juriſdiction in the inferior dioceſe is falſe, 
for the perſon may be ſued in the place where he lives, for the 
*[ 452 ] ſubſtraction of ti in another dioccſe; and ſo is “ the caſe of 
Lynch v. Porter (e), which was argued by THE CIVILIANS, 
For it is A MAXIM in the civil law, that « the Court may follow 
Godb. 134. 152. © the criminal.” There is a caſe of Woodward v. Mackprice (), 
284. were a prohibition was granted in ſuch a caſe: Woodward, and 
2. Sound 423- others, who lived in the dioceſe of Litchfield and Coventry, but 
Se E 659, 0CCupicd lands in the dioceſe of Peterborough, were taxed by the 
343. Comb. 232. 1. Civ. 97. 2. Roll. Rep. 1. 191. 270. Poph. 197. 1. Bulſt. 20. 


(a) See the cafe of Fraums v. Powell, (4) 2. Roll. Rep. 328. See alſo Fita 
Godb. 191. 110. | | 
(5) 13. Co. 5. (e) 2. Browrl. 1. 
(c) & C. 2. Brownl. 1. (f) Mod. 211. 


pariſhioners 
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pariſhioners where they uſed the land, for TE BEIIS of the Mac 
church ; and, upon refuſal to pay, a ſuit was againſt them in the 7 
dioceſe of Peterborough, and they had a prohibition. There is MAT ron. 
another authority, on which I chiefly depend; it is the caſe of 
Jones v. Boyer (a), where it was agreed, that if a man inhabit in 
one dioceſe, he has cauſe to ſue for tithes in the ſame dioceſe in 
which he inhabits ; and if in another dioceſe, there he ought to 
ſue in the dioceſe where the defendant did inhabit, and not where 
the tithes are payable, nor where the plaintiff inhabits. The caſe . 
is expreſs for me, that the ſuit ought to be in the dioceſe where 
a Therefore upon this authority, which 
is ſo ex me, ip's ju | = 
iii 8 pray your p's judgment for a pro 
oLT, Chief Fuftice, As for that caſe of Fones u. Boyer, i 
was in the caſe of perſonal tithes, and — 6 2 4s 
« tur reum, but not ſo in caſe of local — will give 
our opinions next Term (5). 5 


(a) 2. Brownl. 28. « fore the ordinary of the where 

(5) S. C. 1. Ld. Ray. 535. fays, the wrong was done; Nh rs > we 
„ Tux Cova awarded a conſultation, © in another caſe, it had been within the 
i becauſe by the ſtatute 32. Her. 8. c. 7. * 23. Hen. 8. c. 9. f 2. and the probibition 
. 2. the ſuit for withholding tithes is © ſhould have continued. S. C. Carth. 
« in expreſs werds appointed to be be- 476. accord. 


Uſher's Caſe. Caſe 239. 


I AM to pray your lordſhip for a mandamus to the vice-chan- Mardanus tothe 
cellor of the univerſity of Oxford. It is in the caſe of one vice-chancellor 
Mr. Ufter, who has been expelled out of UnivErsITyY-CoL- * Oxford, to re. 
LEGE in Oxford, and was refuſed his fellowſhip there; upon Te . 
which Mr. Uſer would appeal to the vice- chancellor and con- 1 
vocation; but the vice- chancellor refuſes to admit of his appeal. Ante, 257. 314. 
The queſtion therefore is, Whether the vice-chancellor and 4 1,4, 
convocation are VISITORS of this college? And we take it, 26 — 
that the body of the univerſity in convocation are legal viſitors 1. N. Rep. 38. 
of this college, as appears plainly by the ſtatutes of the college; 1. Wiks. 266. 
and they have all along continued to exerciſe this viſitatorial 
power ever ſince the year 1219, in the fourth year of the reign of 
Henry the Third. Therefore we hope, that the * vice-chancellor # [ 453 ] 
ſhall be compelled to do his duty, and to receive the appeal. 8 


Ad idem. That the vice- chancellor and convocation are THE Vide ante, 421, 

v1S1TORS of this college, is without queſtion; for they are ap- 423. 

pointed ſo to be by the ſtatutes of the college, and by ſeveral pub 

lick inſtruments: but it is @ great queſtion, Whether theſe 

VISITORS have an abſolute power to condemn without cauſe? 

or, Whether it is not a limited power to reprobate for a good and 

lawful cauſe? For the act which conſtitutes vilitatorial power, 

ſays, that they may condemn ex cauſa legitimd. I hen it is im- s 

poſſible for Ar. Uſher to come at his right of appeal, but by pro- | 
TM | poung 


Venn 
CASE. 


*[454] 


Caſe 240. 


Notice muſt be 
given before an 


"Therefore we hope your lordſhip will not grant any 


Michaelmas Term, 27. Will. 3. In E. R. 


poſing it to the vice-chancellor; and ſince he has refuſed to fe- 
ceive it, DE r ga doutip ay BR anaff oy bhnor cy 
him to it by your mandamus, that he may do his duty; which 
now he declines to do, by ſtopping up the channels of juſtice. 


Hor, Chief Fuftice. You are too foon for argument: let me 
eee Read to me your con- 
ſtitution by the ſtatutes, that I may know how this power is 
founded. 

Then the ſtatutes were read. 


Hor r, 2 7 If you have any mandamus at all, it muſt 
be directed © To the vice-cbancellor, maſter, and ſcholars in con- 
& vocation. 
Stn B. Suowzx. The vice- chancellor and doctors of divi- 
=; and the proctors, are without doubt viſitors of this college, 
the vice-chancellor and the two proctors have three negative 
voices; and if cither of them refuſe to accept of this appeal, or to 
propoſe him to the convocation, it cannot be done. en this 
gentleman ſtands expelled out of THz UNIVERSITY for a par- 
ticular offence. And whether -the crime for which he was ex- 
pelled be true or not, he has acquieſced under that expulſion : 
ſo that now if this mandamus ſhould be granted, it would occa- | 
ſion a great confuſion in the univerſity. And we ſay, that this 
gentleman is not capable of being relieved here, for that this is a 
cauſe not examinable in this place, there being proper viſitors. 
And mandamus's have been often denied, where it is plain that 
there is A vis1ToR to whom the party grieved may appeal (a). 


amus. 
HoLT, Chief Juſtice. The queſtion is only this: Whether 

or no if an original visIToOR refule to accept an appeal, and to 

ON II IE INS, ws hal compel him to it? — Let us 

4 with the ſtatutes of the college, and we will conſider 
it. 95 


Adjournatur (b). * 


(] See Rex v. Biſhop of Ely, 1. WIR. 
266. S. C. 1. Bl. Rep. 52. 
(5) See 2. Term Rep. 338. a note of 


the caſe of Rex v. Biſhop of Lincoln, 


Trinity Term, 25. Ges. 3. where a m- 
mus was prayed to the biſhop as vier- 
Tor of Lincoln Cdlege in Oxferd, to com- 
pel him to receive, hear, and determine 
an appeal of Dr. Hallifax, who com- 
plained of an undue clection to the office 
of rector of that college, to which Mr. 


Horner had been admitted; and Txz 
Cour determined, that where by the 
Parutes of a college, a vierTor is ap- 
pointed who is to interpret the ſtatutes, 
and an appeal is lodged with him, a man- 
damm will le to compel him to hear the 
parties and form ſome judgment, though 
he cannot be compelled to go into the 
merits; for it is ſufficient if he decide 
that the appeal came too late. 


Anonymous. 


NOTE, Before we quaſh an order of ſeflions, we muſt have an 


affidavit of notice given to the parties concerned, or elſe we 
onderisquaſded. vill only quaſh ni on notice. 


The 


, Michaelmas Term, 11. Will. 3. In B. R. 


The King againſt The Inhabitants of Cherſey. | Caſe 241. 


] T was, moved to quaſh an order of ſeſſions, for that the only The nice re. 

ground of ſettling a poor perſon tu a pariſh, appears, upon the wuiredby 1. Fae, 
order, to have been, for that the banns of matrimony of the I. 6. 17. 13. Cay, 
perſon were publiſhed in the pariſh-churchz which is ill, for the 57% & 44. 
notice to be given to the pariſh muſt not only be in writing, c. 11. of a per. 
but the other ceremonies required by the ſtatute. of 3. & 4. Mill. fon coming to 
end Mary, e. 11. muſt be obſerved, and that act being an expla- {tt in a tene. 
natory a; 


cannot be taken by equity, | 3 
Cura. Let it be quaſhed. * n 
aQt,—2. Salk. 47%, 473. 476. 478. $23, 524. 534 Ante, 330. Skin. 620, 

Captain Kirk's Caſe. Caſe 242. 


TE ueſtion _ 8 Kirk, who was indicted — 5 ſurrender, 
for the murder of Cotway Seymour, Efg. ſhould be brought gene © 
to his trial this Term ? | | murder ave 
Hor r, Chief Fuſtice. I am of opinion that this fact ought to dg b wil en- 
be tried 7 for, as I take it, the proſecutor has been too Glate in I 
his proſecution; and men ought not to be reſtrained of their firſt day of the 
liberty any longer than a convenient time for them to be brought **ſuing Term, 
to trial. This remiſſneſs in the proſecution of criminals was r ſufficient, 
. looked upon to be a great _ at the common law, and there- ning 12, Mod. 
fore was redreſſed by the 3. Hen. 7. c. 1. by which it appears, ©: 
that juſtice ought not to be delayed. * © 


But by Tux rom and GovLD, Fuftices, the trial ought to be 
put off; for that after his ſurrender he did not give the proſecutor 
timely notice; and therefore he ſays, he is not prepared. *C 455] 


At another day, Captain Kirk was brought up by rule of Court. The court of 
Mx. MonTAGUE moved, that Mr. Kirk might be admitted to wr Former 


bail, for that he and the other gentleman Mr. Cage were dange- perſon commit- 
rouſly ill, by reaſon of the badneſs of the air, and the inconveniency ted for murder 
of the priſons; and that, upon proofs of ſuch matters, the Court I g, th 
had frequently bailed perſons, though the coroner's inqueſt have it aper © be 
found them guilty of murder ; the reaſon is, becauſe impri- the immediate 


ſonment in ſuch * caſe is not deſigned as a puniſhment, but only to 3 
— . * . 4 ne 
bring the parties to juſtice. 2 


kis life is in danger. 2. Ioft. 185. 169. Salk. 6. 3. Bulſt. 13. Kely. go. Palm. 558. Dyer, 
79. 1. Bac, Abr. 243. 10. Mod. $34. Stra. 49. $43. 2. Hawk, P. C. ch. 25. L 8&0, Cow 
e . e on It is true, Your Loxps ir has The court of 


power to bail in treaſon or murder; but you will not exert that King's bench 
power, unleſs it be in extraordinary circumſtances ; as in ſome — 


tody on an indictment for treaſon or murder, except on very extraordinary circumſtances. Ante, 288. 
323. 2+ Jones, 210. 222, 1. Bulſt. 85. 1. Roll. 263, 3. Bulſt. 113. Ray. 381. Skin. 56, 
3: Bac, Abe, 224. 3+ Bas, Abr. 13. I4. 2. Hawk. P. C. ch. 15. f. 29, $o, 2. Hale, art 14h, 


. 
. 
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Carras caſes that have been quoted; and eſpecially in ſuch where the 
Kuzu C. proſecution is thought not to be well ena Aug But here is ng 
rg > ution, for that here are two inqui. 
one before THE CORONER, and the 
—_—y THE _ — But it is IO whether 
7 was ki gentleman ; too a 
pears. — pieyilionms l 
man was killed by Captain Kirk; fo that it is but le 
that he ſhould e er- e his blood. There has not 
dere been any lying in priſon, this being but the firſt Term 
after their commitment. The « blood of Mr. Conway is upon the 
* wat ie bo oop or the juſtice of the nation be cleared 
by a fair trial. remember YOUR LORUSHIP of a caſe, 
. bail, was taken up in the 
Vacation, and was committed, ae 
meaning Ar. C. f 
Hor r, Chief Fuſtice. I was very well ſatisfied with what I did 
then. amd dan ill. üer 
their affidavits are full h. It does not appear, that by this 
impriſonment they. are in danger of their lives. It is faid in 
Egerton's Caſe, in the thirteenth year of James the Firſt, that if 
there were any delay in the priſoners in the putting off their trial, 
or in not giving timely notice, there could be no of them. 
And here, fince they did not give notice of their to the 
proſecuter, as this is good reaſon for deferring their trial, fo it is 
65 the ſame for not being batjed. 


[* 456 ] . | 
Caſe 243. Lane againſt Cotton, Poſtmaſter General. 


An ation wil THE plaintiff t an action againſt Sir Robert Cotton 
not lie againſt T p = heard e by 
the rosTMAS- the poſt, &c. in which there was incloſed an excheguer bill, and 

to recover the that this letter and bill were loſt, &c, 


to recover the 

— Upon the — — r ů— — 
rl With that — were delivered to ſuch a 
3 the mail was robbed, and the letter — 
livered at the chequer bill taken away, &. 


-otfice, and 
2 ern 
3 1. Sal. that the action was well brought againſt the defendant. 


5b. S. Horx, Chief Fuftice. It would be very hard upon the ſubjeQ, 


700. if this action ſhould not lie. . 
5. c. c . hundred thouſand pounds a- r the management is 
2. office ; and therefore care r 


S. C. 11. Mod. fafely conveyed, and that the ſubjects ſhould be ſecured in their 


12. 
S. c. 12. Mod. 472. S. C. 1. Ld. Ray. 646. S. C. Holt, 582. Carth. 485. 4. Co. 34. 1. Sid. 
36. 1. Rot. Abr. 338. 3. Mod. 323. 227. Skin. 278. Cr. Jac. 262. Palm. $23. Molloy, 
209. 2. Mod, 270. 1. Bac. Abr. 48. Rol. Ent. 103. 3. Bac, Abr. $61, Harg. Co. Lit. 89. 


b. note (3). k 
| propei des. 


Michaelmas Term, 11. Will. 3, In B. R. 


ies. And why ſhould not this be the fame with @ common Lanz 
carrier, who muſt anſwer for the jewels or other valuable things that 2 
he loſes, as — in Aleyn 25 (a)? Then it is very hard, that . 
the fubeRt thou d be prevente d by the act of parliament from ſend- 
ing his letters by any — againſt whom he might have 


his remedy, and yet not have his remed againſt the bete 
Ro ho et ee fat ke. e 


But I was informed, that, afterwards, judgment was given in the 
1 bench for the defendant (b), diſſentiente Hol r, 
ice. 


by the ing 
% See the arguments of the Jadges bench, in the caſe of Whitfield v. Lord 
accordingly, 8. C. Com. Rep. 100. to Le Deſpencer, in which it was folemnly 
108. ; but it is ſaid that the defendants, determined, that an action will not lie 
ſeeing that the plaintiff intended to bring againſt the Fos TMASTER GENERAL for 
a writ of error, paid the money, 8. C. a bank note ſtolen by one of the forters out 
1. Ray. 638. and thereby prevented of a letter delivered into the poſt-office. 
the further litigation of this queſtion. Cowp. 754. to 766. 


Memorandum. Caſe 244» 


IR THOMAS ROKEBY, Kir, one of the ] of . 
8 S e ec Gd drag ts Ter hero „ 
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HILARY TERM, 


The Firſt and Second of William and Mary, 
IN 
The Common Pleas. 


Sir Henry Pollexfen, Kut. Chief Juſtice, 
Sir Thomas Powell, Kut. 

Kir Thomas Rokeby, Knt. > Fuftices. 
Sir Peyton Ventris, Kt. 
Sir George Treby, Kut. Attorney General. 
John Somers, Eſq. Solicitor General. 


* Tippet qgaigſ Eyres. *[ 457] 
Trinity Term, 4+ Jac. 2. Roll 1035. Caſe 245. 


N debt upon a bond for three hundred pounds, it appeared, If a ſubmiſſion 
upon oper, to be for the ance of an award to be made de made to arbi- 
by Barlow © before the fourth day of April, or elſe to the 79% bathe 
* umpirage of ſuch-a one as he ſhall chooſe, to be made on or |... fi, of 
4 — ts ſixteenth of April.“ | Atril, or elſe to 
The defendant pleaded, that neither the arbitrator, nor the men chu 
umpire, made an award, prout, Oc. | ſo as the um- 
The plaintiff replied, confefling that the arbitrator made noaward; _ — 
but that on the firf{ of April he choſe and nominated one Gp to be n of April, 
umpire, who refuſed ; and that then he named one Clerk, who and the arbitra- 
accepted and awarded, &c. and ſets forth a breach on demand, tors, making no 


award, nomi- 
VenTRIs, Juſtice, I am of opinion, that the award by Clerk nate a perſon 

is good; for the ſubmiſſion has put the matter to the determination 5 
of an umpire, and I think this umpire is ſufficiently named by the Maven, 
arbitrators intitled to the power. It is true, that it is laid that they nother perton 
umpire. $.C. 3. Lev. 263. 8. C. 2. Vent. 113. . Sid. 428; 455. 1. Lev. 174. 285. 302. 
Raym. 187. 1. Mod. 15. 275. 2. Mod. 169. 2. Jon. 167. 13. Salk. 70, 72. 2. Saund, 64. 
130. Kyd on Awards, 58. and fee 2, Term Rep. 645. 


*[ 458] 
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named Gy ep, and it is as true that he did not accept thereof, and 
therefore could be no umpire ; and that an acc is requiſite, 
the manner 1 proves. But it is objected, that this is an 
authority, being once executed, cannot be afted over 
again. I agree, that an authority once well executed cannot be 
tranſacted anew ; but where it is not wel! executed, it may be 
acted again: as where executors by deviſe have a bare power to 
ſell though they make a feoffment, yet they may afterwards 
ſell ; and in our caſe the naming of Gyſſop is only a commence- 
ment of the execution of his authority. Two perſons cannot 
__ a concurrent juriſdiction to make an award. 1. Rel. Ar. 
201. 


Rokkzv, Fuftice. Gyſſop had never authority veſted in 
bim, for his refuſal prevented it; ſo that I take it, the caſes of 
authority do in no wiſe influence the preſent caſe. The arbi- 
trator had an authority to make an award until the fourth of April, 
and then he had a power to name an umpire; for Gſſep had 
no more than a communication, &c. 


PowELL, 4 The nomination ef Clerk was good; for 
Gyſſep's was wholly avoided by his refuſal: and it is fit that 
we ſhould compare it with other caſes of authorities; as where 
the leſſee for PR not conſent to the Frog livery, 3 ſame 
attorney make li again, as in yreux v. Tolin (a). 
So if lands be given to J. S. the remainder to ſuch a perſon as 
he ſhall appoint, and he appoints a monk, he may, notwithſtanding, 
appoint again. So of elections, a void election is adjudged to be 
no election. | : 

PoLLEXFEN, Chief Juſtice. I agree, that if there be only a 
communication or — between them, that would not * 
amounted to a nomination; but parols font plea, we muſt take it 
as it appears in the record before us, and that fays there was a 
nomination, and if there had been none, the other party could 
take advantage of it upon iſſue. I do that an authority 
ill executed may be re-aCted, as in the caſe of attornies. But the 
arbitrator in our caſe has no other power than to nominate; 
which he has done, and I cannot imagine how Gy/ſſop's refuſal 
ſhould give him a new power. I know no difference between 
this 4 other powers: if the refuſal make the nomination void, 
it muſt be immediately void, or elſe he has no power to make 
a new one; and if it do, then it argues that be has a greater 
power than the ſubmiſſion gave him, which was only once to 
nominate, which he has done. I take it, that where a man has 
only a bare authority, and no intereſt, his refuſal ſhall not diſable 
him from executing it; as if an executor, or an attorney, in the 


caſes before-mentioned, ſhould ſay they would do nothing, that 
| | (s) Pain. 289. 


wy 
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will not diſcharge their naked power (a). So that this conſe= Terrr 
quence may follow our caſe, that Gy/ſop, after his refuſal, may, «gf 
notwithſtanding, make a good award; and if Clerk may do ſo too, III. 
there will be two umpires well choſen, and a concurrent juriſ- 10d. 
dition, which is not allowed, as in the caſe of Bernard v. King (b). 4. jo. 167.5 
The caſe alſo of Cpping v. Hernard (c) is very ſtrong, But 

ſince my brothers are againſt me, 


JuDGMENT for the plaintiff, 


(a) Year-Book 14. Hen. 7. pl. 17. caſe of Chace v. Dare, Sir 7 
and Albany's caſe, Moor 605. 168. where theſe two caſes of 
(5) 1. Roll. Abr. 6. Vs i V. 
(e) 2. Saund. 130. 8. C. 1, Lev. ſeem to be overruled; and 
2335. S. C. Ray. 187. 9. C. 1. Sid. of Reynolds v. Grey, 1 
438. 455+ 8. C. 1, Mod. 13. Sec the 3 


Ft 2 TRINITY 


TRINITY TERM, 
The Second of William and Mary; 
in | 
The King and Queen's Bench. 


Sir Jobn Holt, Kat. Chief Fuſtice. 

Sir William Dolben, Kur. 2 
Sir William Gregory, K. . Tufticer: 
Sir Giles Eyres, Kut. 

Sir George Treby, Nui. Attorney General. 
John Somers, E/q. Solicitor General. 


* 
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| * Mr. Prynn's Caſe. . Caſe 246. 
AN INFORMATION was. exhibited in 5 . — The ATT0n- 
againſt ſeventy poor perſons, ſetting forth, one Fm OA 
was lord of ſuch a manor, where the defendants aſſembled and met a. by tha 
_— in a riotous manner, and pulled down certain fences, &c. i f 12 

o which one of the defendants appeared and demurred. formation againſt 

The queſtion was, Whether an informatio lies for this riot? Pm es- 
Sm FrAncts WAG Tron. I conceive it does not, and that ther and pulling 
the defendants cannot be proteeded againſt otherwiſe than by in- es borer 
diciment or preſentment in the county where the fact was commit- by , lord of a 
ted. And this I ſhall make appear: FixsT, By the ancient books manor. 
of our law: By Glanvil (a), Flita (b), and Charta (e), g: c. Hott, 362. 
no man can be charged but by indictment or preſentment : ſo are 8. C. comb. 141. 
the ſtatutes 25. Edu. 3. c. 4. the 42. Edww. 3. c. 3. the 5. Edw. J. 8. C. 2. Stow. 
2 and in THE YEAR-Books of the 26. Edw. 3. pl. 4. & 70. * 

43. pl. 5. all ſuits of the king muſt be by preſentment or —— 15 
indiftment. I ſhall now ſhew to YOUR LORDSHIP from whence , Vent. 8. 
theſe informations had their birth, and how they had their names. 1. Sid. 360. 

1. Salk. 372. 2. Hale P. C. 151. 2. Hawk. P. C. 369. 3. Bac. Abr. 165. 4. Burr. 2556. 
4 Term Rep. e835. 4 Com. Dig. © Information” (A. f.). 3. Bic. Abr. 9 165. 2. Hawk. P. C. 
8. 26. 4 BL Com. 303. 
bn nb as 0 206. 06% $$ 
2. 4 
1 f 3 King. 


Ms. Phtnx's 
Cast. 


6 [ 460 ] time). 
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King Henry the Seventh was a rich prince, and uſed all the carg 
and induſtry imaginable to his coffers : the inſtruments he 
made ule of for this purpoſe were Empſen and Dudley, who, in order 
to accomplith their deſigns, procured an act of parliament to be made 
impowering juſtices'ot the peace, &c. upon INFORMATION for the 
ting, to hear and determine all offences and contempts, except 
treaſon, murder, and felony (a). But this act was afterwards re- 
pealed (65), tend injurious and oppreſſive to the king's 
ſubjects; and Empſon and Dudly;the authors of thoſe horrible op- 
preſſions and grievances, came both to infamous ends, for they were 
very fairly —_— fo there was an end of them and their inſorma- 
In all Raftal(d), and in Cotes Entries (e), there are 

ons except upon general ſtatutes ; and in Kaftal I think 
there is hardly one information. Lord Coke ( f ) fays, that no 
man ought to be puniſhed but by preſentment or indictment. Now 
I ſhall come down to THE PETITION OF RIGHT (g), which eſta- 
bliſhes and confirms the liberty of the ſubſect; and ordains, that 
no man ſhall be tried but by legal proceſs; and enumerates many 
— oo hangs . But 
ing perceiving that the parliament ſtruck v being 

ms his 2 preſently diſſolved them, and did not 
call them again until the ſixteenth year of his reign (5). It was in 
this interval of parliament that this miſchief crept in. The 
firſt information was in the fifth year of Charles the Firft, being 
exhibited againſt my Lord Hollis, Elliot, and Others (i). Their 
Counſel then inſiſted, againſt THE ATTORNEY GENERAL, that 
though the crime was puniſhable, yet he ought not to have proceeded 
by information, but by indictment or preſentment. THE ATTORNEY 
told them there were many precedents, but produced none (4). 
After the long interval of parliaments (the intermiffion of which was 
certainly the cauſe of many irregularities both in church and ſtate) 
comes the ftatute 16. Car. 1. c. 1. in the year 1640 (J, and the par- 
hament preſently aboliſhed THE $TAR-CHAMBER COURT, Which 
had ſo long oppreſſed and harraſſed the ſubject by their miſchievous 
informations and other arbitrary proceedings; of which the parlia- 
ment were fo ſenſible, that they enacted, © that no court of that 
nature ſhould ever again be ſet. up in England.” That parlia- 
ment alſo takes notice of THE PETITION OF RIGHT. After this, 
informations ſeemed to be totally loſt, but certain it is they flept until 
the reſtoration of King Charles the Second ; after which they were 
ſometimes made uſe of, but very rarely neither, for they 
received but little countenance from the reverend Judges, with one 
of whom I had the honour to be acquainted, and that was my Loxp 
Crier JusTice HALE, who I remember very well has often ſaid, 


(% The 12. Hen. 7. c. 3.—Set the 6) Hume. 
Natute at large in Raſtal's edition of the 1) Cro. Car. 18 1. 604. 
ſtatutes. 4) See Wingfield's Caſe, Cro. Car. 


(5) By 1. Hen. 8. c. 6. 4251. 2. Danv. 473. Lees's Caſe, Cra. 

{c) 11 State Trials, 3. 593. Freeman's Caſe, Cro. 579. 

(4) Rafial's Entries. (/) This was an a for the preventing 
(e Co. Ent. of inconveniencies happening by the long 
TIF) 4 Inft gr. 1. And. 156. Intermiffion of parliament. It was re- 


Q@) 3 @.1.cxa. - pealed by 16. Car. 2. c. 1. 
e ut 


— 
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that © if ever informations came in diſpute could not ſtand, Ms. pz 
« but muſt neceſſarily fall to the — The reaſon why ; . 
informations were ſo ſeldom queſtioned is, becauſe they were ve: , 


rare; and when few people are pinched, few do object. But 
confeſs, ofl ate times they have been more frequent than ever, and | 
the miſchiefs they produced are yet freſh * in our memory. I will *[ 461] ' 
not trouble lordihip with a long repetition, but I cannot paſs 
by two or three of them without mentioning them. As firſt, that ' 
Sir Samuel Barnardiſton, againſt whom an information was pre- : 
ferred only for writing a merry letter to ſome of his friends in the 
, for which he was ten thouſand pounds (a). So about 
the election for ſheriffs, an information was exhibited againſt 
Pilkington, Shute, and Others (h), and they were fined extravagant 
fums for nothing but becauſe they would not betray their country 
by voting for ſuch ſheriffs as would be ſubſervient to the then court 
faction and prerogative intereſt. I remember one, for only 
— to the pious memory of Stephen Cullege (c) ; he was preſently 
attacked by a furious information, and had an exorbitant fine 
impoſed on him for ſo ſlight and frivolous a matter. Beſides the 
arbitrary proceedings of theſe informations, many other inconveni- 
ences attend them.—FirsT, The party, if he be acquitted, can- 
not have an s againſt THE KING, but after an expenſive 
. troubleſome ſuit muſt fit down contented with his own loſs, and be 
glad he eſcapes fo (d).—SteconDLy, If a man come into court 
upon hi izance he muſt plead in/tanter, h he cannot 
poſſibly be prepared for it, having never before the informa- 
tion. And this was my Lord RuſfſePs Caſe (e). I cannot, my 
LORD, conclude, without mentioning the late Caſe of the Reverend 
Biſbee ({), whom the information brands for preſenting a mali- 
cious, ſeditious, and ſcandalous libel, which, in truth, was nothing 
but a pious and humble petition, and which they were e to 
do by the laws of God and man. 3 have 
ever found them guilty (g). I ſuppoſe it will be objected againſt 
me, that there are many precedents of informations in the office, 
But I anſwer in the words which a great and learned lawyer hereto- 
fore uſed, Nil agit exemplum quad litem lite reſolvit (b 1 
MY LORD, relying on the authority of the ſtatutes I have quoted, 
none of which, as I ever heard of, n reſpect 
alſo of thoſe inconveniencies which are the eſſential concomitants to 
all informations, I pray YoUR LORDSHIP's judgment for the de- 


(a) 3. State Trials, 939. 3 and ſee Rex Danvers, 1. Salk. 194. ; Rex v. Wood- 
v. Johnſton, 2. Show. 1. 
(5) 3. State Trials, 630. 2. Term Rep. 145. 3 Rex v Brooke, 
(e) 3. Mod, page 52. caſe 20.—See 2. Term Rep. 197.3 and Hullock on ZI 
alſo the caſe of Cook, Snatt, and Collier, Coſts, 573. 
ante, 363. (e) 
(4) But this is now remedied by (Ff) 43. Mod. 212. 
4 * 5. Will. & Mary, c. 18.— And ſee (f) 4. State Trials, 304. 
Clerk's Caſe, 7. Mod. 47. 3 Reg. v. (6) 2. And. 157. 


[4621 Trinity Term, 2. William & Mary, In R. R. 


Ks. Pars fendant, not only for ® my client's fake, but for all the gentlemen's 
Cars. at the bar, nay for all he ſubjects of England, that our liberties 
may not be invaded, nor our properties trampled on; and our 
lives ſnatched away by theſe oppreſſive informations. 
9 — WIILIIAud WII AMs for the Crown. SIR FRrRAncis 
INNINGTON'S. argument is, I ſuppoſe, extemporary, and fo [ 
ſhall anſwer it. The matter on which this information 1s grounded 
is @ riot, for which I think the information will very well lie, and 
is no innovation ; for the officers of the court will inform 
that there are precedents of informations as ancient as indi 
ments (a). As to the caſe of Empſon and Dudley (b), the exhibit- 
ing of informations was not alledged as a crime againſt them, but 
.. beg of: inlinnicans; and mixing popular 
actions in them (c). It istrue, informations do not 2 hen 
Caſes ; and where the ſtatute ſays, © they ſhall not lie for life or 
4 limb,” it implies, that they lie in other caſes. The reaſon 
why the court of STAR-CHAMBER was repealed was, becauſe there 
was nothing puniſhable there but what could be remedied by the 
common law in the king's courts, and not becauſe they proceeded 
by information. So as to my Lord Hollis's Caſe (d), there the in- 
formation was preferred againſt him and others for aſſaulting the 
Speaker in his chair, and for ſpeaking ſeditious words in the houſe, 
for which judgment was given againſt them (e). And afterwards, 
in 2667, that judgment was reverſed by the houſe of ; but the 
reaſon of that reverſal was, becauſe this Court had intermeddled 
with matters done in parliament, and becauſe THE ATTORNEY did 
craftily intermingle matters in the information, and not becauſe he 
proceeded by way of information. And though] that infor- 
mations have ſometimes been miſuſed, yet the of a thing will 


not deſtroy it; but if there be an I ities committed, 
— — 1 — mes ale 
Court may do it in their diſcretion. As to my Lord Hale's opinion 
concerning informations, I heard him make this diftinCtion between 
an infermation and an indifiment in the firſt, every perſon gives a 
diſtin& fee; but in the laſt, one fee lies only for ſeveral 
By this my Loxp Cnize JusTics HALE granted, that an infor- 
_ mation would lie ; and truly I never heard it queſtioned before this 
E [ 463 | time. As for the information concerning my lords the biſhops (, 
thoſe epithets of © malicious, ſeditious, &c.” were only words of 
form and courſe, though I will not undertake to juſtify the proceed- 
ings of the late Government : we have all done amiſs, and muſt 
wink at one another, . 


Caſes in Law 81 Groxet Trepy, ATTOrNEy GENERAL, for the king. I 
apdEquitys 201. never heard informations queſtioned before. It is certainly a doctrine 
very lately broached, and I believe will have very few proſelytes to eſ- 


(] See the argument intended to have (d) See Lord Vaughan's report of this 
been made in this caſe by SA B. Snow. caſe, and $. C. Cro. Car. 18 1. 
22, 1. Show. 106. (e) Cro. Car. 130. 152. 

(5) 21. State Trials, 3. (f) 4 State Trials, 304 

{4} See 28. L c. 5. 


pouſe 


Trinity Term, 2. William & Mary, In B. R. 


its intereſt. As for the old ſtatutes which Siz Francis Mz. Payun's 
INNINGTON cites, that all proceedings ſhall be by indiament or Cas. 
3s entment, Why may not preſentment there be meant of a pre- 
entment by the king's attorney, which is nothing but an informa- t 
tion? The proceeding by information has been conſtantly practiſed, Skin. 47. m 
and therefore is now the law of the land ; and it is not created by 109, 111. 58. 
the 11. Hen, 7.c. 3. In Rafal s and Coke's Entries there are many 37. 
ions, ſome for intruſions, and others in nature of a quo war- 
ranto. So the ſtatutes that reſtrain informers ſu that 
there were informations before. As for my Lord 5 and. Sel. Cro. Car. 130, 
den's Caſe (a), that was, Whether an information would lie for @ 37. 252. 
matter tranſacted in parliament ? As to my Lok D HaLz's opi- . 215 10h. 
nion, I am fure there were ſeveral informations in his time; de Dyer 
was a very conſcientious man, and if he had thought that informa- 376. Ty 
tions were wholly unlawful, he would not have ſuffered them : but 
indeed, I have heard him tell the officers of the conrt, that the infor- 
mations ſhould not be vexatious, but never that they were illegal. 
All the records in THE CROWN OFFICE are fo many authorities for 
us. 5 


Hor, Chief Fuftice. The matter ſeems not of 2 
difficulty, for we ſhall hardly now — — our 14 11). 186, 
predeceſſors; it would be a reflection on the whole bar. In Lamb 26 

aud Winfield's information (6) there were learned Counſel who would | 
certainly have taken exceptions to the information, had they thought 

that it did not lie. My Lox D CHIET JusTICE HALE complained Carth. 14. 226.. 
of the abuſe of informations, but not that they were unlawful. As 

to the ſtatute of 11. Hen. 7. c. 3. I do not think that THE STAR- 

CHAMBER was ſet up then, but was at the common law); and fo 

— in 3 e mary torn at the common law. So 

* notwithſtanding the repeal of 11. Hen. 7. c. 3. by the 1. Hen. 8. 8 

c. 6. yet afterwards the ſtatute 32. Hen. 7 c. 4 of Maintenance, [ 464] 
fi es, that informations ſtill lay; and if it had been a new thing, 

that ſtatute would have ſaid, that there ſhall be an information for 

that crime, and not that it ſhall be puniſhed by information, which 

ſuppoſes informations to lie. You could never move to quaſh an 

information againſt THE/ ATTORNEY, but an indittment you may. 

A man may make a better argument againſt writs of inquiry and 

new trials than againſt informations. 


DoLBen, TFuftice, There was an information, againſt 
letuden (c), who was a learned man and a great lawyer; and if he 
had thought informations illegal, he wo certainly have taken 
advantage of it, I confeſs, that in that long interval of parliament 
which SIR FRAncis WINNINGTON mentions, between the fifth 
and the ſixteenth of Charles the Firſt, there were more irregularities 
committed in this court than ever were before. Then the buſi- 
neſs of hip-money was tranſacted in this court (d). 


(a) 11. State Trials, 121. (0) See Hampden's Cafe, 1. State Tri- 
9 Cro. Car. 251. als, 505. 
(c 


The 


Ka. Paynn's The next Term this queſtion was moved again (a). 


Car. 
1. Saund. 301, 


— 
. 
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Hol r, Chief Fuftice. Informations were at common law, and 
fo the ſtatutes do ſuppoſe: the court of sTAR-CHAMBER was 
taken away, becauſe the crimes were puniſhable here. But a 
crime committed in Lori cannot be puniſhed here by indicł. 
ment, for it cannot be removed out of the county, where all 
indictments muſt be laid; therefore it is only puni e here by 
information. In the Books of Entries there are informations for 
erjuries and intruſions againſt the bailiff of Weſtminſter and 
honor of the Gatbeaſe (3), nnd yet there ure no officers of the 
court. | 


ALL Tas Court were of opinion, that informations lay at 
common law. | 


And ſee 1. Salk. 4 that wherever a matter concerns the 
public government, and no particular perſon is intitled to an ain, 


( Sir Bartholomew Shower was pre- ſupport it, 9uDoMzENT was given for the 


- pared to argue the demwrrer to this infor- king.—Sce the intended argument 1. 


mation on the part of the Crown ; but no Show. 106. to 125. 
Counſel appearing on the other fide to (4) 
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A. 


ABATEMENT. 


1. 1. what caſe an avowry may be 
abated, though after verdict, Ward 


v. Evans, 29 
3. Abatement of the writ by miſnomer 


in the addition of a new dignity, Rex 


v. Biſbop of Chefter, 302 
3- A inning in bar, and con- 
1 is good, Lee v. 
Barnes, 145, 146 
4. Where the defendant may plead in 


abatement- to the declaration, and 
where not, Lee v. Barnes, 144 


5. See alſo Bowyer v. Cook 146 


ACCEPTANCE. 


. e of a thing in ſatisfaQtion 
may be traverſed, and fo may the giv- 
ing, Young v. Rudd, ©. 


—— . — —— 


88 


2. Acceptance of ſive pounds in ſatiſ- 
faction of wages pleaded, Taylor v. 
Baker, 136 


3. A reſignation to a proctor does not 
make the church void without the ac- 
ceptance of the biſhop, Sanders u. 
Oven, 388 


ACTION ON THE CASE. 


1. An action on the caſe againſt a com- 
mon carrier upon the cuſtomof England, 
and trover, may be joined in the ſame 
declaration, Daſſton v. Janſon, qt 


2. An action on the caſe againſt the de- 
fendant for negligently keeping bis 
fire, held good, though the declara- 
tion was uncertain, Littleton v. Cole, 

181 

3. An action on the caſe for diverting a 
water-courſe running to a mill of which 
the plaintiff was ſeiſed according to the 
cuſtom of the place, is good, Richards 
Vs Hill, | ; 206 


4 An 
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4. An action on the caſe Juper ſe af- 
wmpfit, without laying defendens ſu 
4 — is g = eerie, 
_ Gatebouſe v. Row, 306 
5. An act on on the caſe will not lie 
againſt the poſtmaſter for the loſs of a 
letter in which was an exchequer bill, 
Lane v. Cortes, 456 


6. An action on the caſe lies for malici- 
ovſly indifting the plaintiff at the 
aſſizes, Savil v. Roberts, 394. 405. 

7. An action on the caſe will not lie for 
ſcandalous words ſpoken of a tradeſ- 
man, Viz. © Von art a cheat,” if not 


alledged in ſome matter concerning his 
trade, Savage v. Robury, 398 


ADDITION. 


Che want of an addition of the right 
name of dignity abates the writ, Rex 
V. Biſhop of Chefter, 302 


ADMINISTRATOR axp 
ADMINISTRATION. 


Sec MAN DAs. 


1. An adminiſtrator may be compelled 
by the diritval court to exhibit an in- 

© vemtory, but an executor cannot, Petit 
v. Smith, 247 
2. Orc adminiſtration may be granted by 
Tu BrSHOP, and, at the fame time, 
another by THz eEculian, Otell v. 
Sudlow, | 425 
3. If alcaſe be made for ninety-eight years, 
if ZB. live ſo long, and he afigns the 
term to C who dies inteſtate, the 
rantee of the reverſion may enter be- 
fore adminiſtration, Trewilian v. An- 
drews, 384 
4. If adminiftration de bonis non, Cc. be 
taken out, and the grantee of the re- 
verſion of a term die ſeiſed, the ad- 
miniftrator may have a ſpecial action 
of treſpaſs ; for the term had an ex- 
Itence as ſoon as adminiſtration was 
granted, Trevilian v. Andrews, 384 


Admiaiſtration Jaraste mincre erate 
of an execator ceaſes at ſeventeen; 
Ater of one who is not executor, At- 


tigen v. Corniſh, 395 


+ 


ADMIRALTY. 


Though the goods are ſold at land, yet 
the original cauſe on which ſuch 
did depend arifing on the ſea, gives 
the admiralty juriſdiction, 141 


ADMITTAN CR. 


The admittance of the /exant for life of 
a copybold eſtate, is the admittance 
of thoſe in remainder, Warfep v. Abel; 


ADVOWSON. my 


1. The grant of an advowſon as ap- 
pendant when it is in groſs, is void, 
Rex v. Biſhop of Cheſter, 2 

2. An advowſon, though confeſſed in the 
pleading to be once in THE Crown, 
yet the plaintiff muſt at a trial give 
ſome evidence to ſhew it was ſo, Rex 
v. Jarvis, 337 


ALIMONY, 


A huſband cannot releaſe cf i allowed 
dy the ſpiritual court to his wife in a 
ſait there for alimony, Chamberline v. 
Heuen, ' 71 


AMENDMENT. + 
t. An amendment may be made in the- 
entry a judgment where it 15 the act 


of the Court, but not in another Term; 
Wentworth v. Stafford, 148 


2, If judgment be entered on a warrant 
of attorney, and a blank left to inſert 
tke quantum of damages, the Court 
will not ſuffer the judgment to be 
amended after a lapſe of nineteen 
years, Men %ç,LõmMu v. Stafford, 71 
3. Jurata not amendable, 211 
4. The record of ui, print: may be 
amended by THE ROLL, but the di- 


ffringas muſt be right, Martin v. 
Monke, 21F 


5. Where a declaration in ejectment ſhal) 
be amended, Palliſton v. Warburton, 
332 

6. If inftruQtion be right to a curſitor, 
and he miſtake or omit ſomething, it 
is amendable, Walker v. Slackloe, 17 


7. Amend» 
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5- Amendments are always made to ſup- 
judgments, and not to ſet them 
Lade Walker v. Slackloe, © 69 
8. Where the record of if prius and 
Jiarata differ in the day, > Aendant 
cannot take advantage of it after a 
verdit, Addington v. Oakley, 398 
Where the ni, print roll ſhall not be 

9 amended by . roll, Addington 


AMERCIAMENT. 


1. Where a double amerciament is good, 
where not good, Gerrard v. *. 


8. Diftreſs may be taken for an amer- 
* ciament in a court-leet without alledg- 


ing preſcription, Fletcher v. Ingram, 


127 
ANNUITY. 

Debt will not lie for an annuity, Davis 

vi. Speed.—Sed qu. | 143 
APPEAL: 


1. Where an act of parliament gives an 
appeal, the fad as well as the law is 
to be re-examined, Breedon v. Gill, 
274 

2. But that muſt be the laſt reſort, for 
| the court of king's bench may compel 
the juſtices to execute their power, but 
they cannot reform their judgment, 
Breedon v. Gill, 275 


APPRENTICE. 


1. An apprentice may have a mazdamus 
to compel the mayor of the place in 
which he is intitled to his freedom by 
ſervitude to admit him thereto, Rex v. 
Mayor of Lincoln, 402 
An order of ſeſſions to diſcharge an 
apprentice from his maſter virtually diſ- 
charges the maſter from the covenants 
of the indenture, Rex v. Gateley, 140 
3. The ſeſſions, under 5. Ex. c. 4. can- 

not diſcharge an apprentice his 

maſter, if not bound to one of the 

trades mentioned in the ſtatute, Rex 

v. Cafe. 128 


2. 


ARBITRATOR. 


If one matter in difference be ſub- 
mitted to arbitrators ſo as they make 
their award by ſuch a time, or elſe to 
the umpirage of ſuch perſon as they 
chaſe, and they chuſe a perſon who 
refuſes to act, they may chuſe another, 
for their authority is not executed for 
an ineffectual choice, Tipper v. Eyre 

457 
ATTAINDER. 


Upon reverſal of the attainder, there is 
no reſtitution of the money which the 
king received by virtue of ſuch at- 
tainder, The Bankers Caſe, 49. 91 


ATTORNEY, 
1. An action lies againſt an attorney for 
appearing without a warrant, 20g 
2. Attorney of the common pleas may 
plead his privilege, though he is in 
cuſtody of the marſhal of the king's 
$ 
bench, Jones v. Bodiner, 310 


AVO WRV. 


1. A coparcenor cannot aworv ſingly for 
a moiety of the rent before partition, 
Stedman v. Page, © 14 

2. In what caſe an avowry is abateable 

after verdict, A ard v. Evans, ag 


3. Cdgnizance made for all the matter, 
and juſtification only for part, is not 
good, Fobnſon v. Adams, 77 

4+ If one joint-tenant avow in his own 
right, without making cognizance as 
Palmer, 150 

g. If a defendant avow the taking for 


rent arrear, it is ſufficient to ſay that 
he was /ci/ed, without ſay; what 
eſtate, Pullen v. Palmer, a 151 


6. Avowry need not be ſo certain as a 
declaration, Riccards v.Cornforth, 364 


7. In an avowry for rent, though ſome 
is due, and ſome not, the avowry muſt 
be abated, Riccards v. Cornforth, 366 
8. In an av ices, he muſt 
make out . becauſe 
the plaintiff in replevio is to have a 
return, and if found for the avowant, 
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it will be a perpetual charge oo the 
land, — 2 v. Cornforth, 365 
9 Damages in avowry are not given in 
reſpect of the rent for which the diſtreſs 
was made, but for taking the — 


Rigcards v. Cornforth, 3 


AUTHORITY. 
See SESSIONS 3, 6. UMPIRE t. 


_ BAIL. 
1. Bail not to be taken in manſlaughter 
till after clergy had, Rex v. Keat, 288 
8. Bail taken in murder by the king's 
bench in a particular caſe, Mrs. Bar- 


wey's Caſe, ; 323 
J. Bur denied in another caſe, Caprais 
Ert“ Cafe, 455 


If common bail be not filed by the 
defendant in eight — after the 
return of the „the defendants 
forfeit ſive pounds, for which forfeiture 
the Court may give judgment upon a 
motion, Anonymous, 393 
5. The bail brought a writ of error, 
as well upon the original judgment as 
on the jud t againſt themſelves on 
jadgment ag. 

Fire facias ; it was quaſhed, becauſe 
they are not parties to the original 


- © Judgment, Arwoed v. Dull, 397 


BANK RU PTS. 


Afﬀignees of bankrupts may bring actions 
without giviag the party norice of the 
afligntnent, Tur ner v. Maine, 444 


RARONS. 
1. The ancient way of making nanows, 


| and what a barony is by law, Gerrard 


v. Gerrard, 65 


3. The chief eat or capital manſion · houſe 
of a particular family, although it has 
been in their poſſeſſion beyond the time 
of legal memory, is not converted 1oto 
caput baronie by the poſſeſſor being 

created 4 LoD, Gerrard v.Gerrard,6; 


BASTARDY. 


1. If the pariſh of 4. procure a female 
pariſhioger to be delivered of a Hr 
child in the pariſh of B. an order of 
removal muit ſtate, that ſhe was a pa- 
riſhioner of the pariſh of A. at the time 
ſhe was delivered, Rex v. Lily. 204 


2. An order for the maintenance of a 
baftard child born of a married woman 
muſt ſhew that the huſband had =o 


acceſs, Aliſon v. Spence, 419 


BARRE TR. 

On an inditment of 444 
ant muſt have @ note of the particulars, 
that he may know to what to anſwer, 

Ke v. Grove, 19 


BILL OF EXCHANGE. 


1. To an action on the caſe on a bill of 
exchange, a PLEA that he gave a bond 
in diſcharge of the hill, is bad; for it 
amounts to the general iſſue, Hack. 
ſhaw v. Clerke, | 314 

2. Action on a bill of exchange, without 
ſaying commercium is good, 


BOND. 


1. Where an inſenſible word in the obl?. 
gation ſhall make it void, where not, 
Crumwell v. Grugſaale, 2381 


2. Where an impoſible date ſhall make 
it void, Cruamvell v. Grunſdale, 285 


BYE. LAW. 

1. A bye- law to confine one to take the 
freedom of London in a particular com- 
pany, excluſive of all the reft, is not 
good, Robinſon v. Graſcourt, 106 

2. A penalty may be impoſed for breach 
of a bye- law, to be levied by diſtreſs, 
bt he carnot be committed for diſ- 
obeying it, Company of Fintners v. 
cela, 7 157 

3. A fine may be ſet, and an action of 
debt brought to recover it, Company 
of Vintners v. Clerke, 1-57 ee 

4- A power to make bye laws is included 

© tacitly in the very act of incorporation, 

City of London v. Fanacre,” 439 

| 5. Bye-laws 
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5. Bye-laws, where good, where not, 
" Robinſon v. Groſcourt, 104 
6. A bye-law made by the city of Len- 
den, That every perſon ufing the 
« occupation of muſic and dancing 
„% within the 2 who ſhall be 
« intitled to the freedom by patrimony 
« or ſervitude, ſhall at the next court 
« after notice take up his freedom in 
« the Company of Maficians on pain of 
«« forſeiting ten pounds for every of- 
« fence,” is à void bye-law, Robin- 
fon v. Groſcourt, 104 


C. 


CAPIAS. 


1. The capias pro fine taken away by ſta- 
tute * 6 Wl and the fee of 6s. 8d. 
given for it, on ſigning judgment in 


treſpaſs, ejeAment, aſſault, or falſe 


impriſonment, 285 
2. An action of debt lies againſt a ſheriff 
for ſuffering an eſcape from a capias 
utlagatum, Wolft u. Daviſon, 210 


CARRIER. 


Trover and caſe brought againſt a carrier 
may be joined, Dalton v. Fanjen, 91 


CHURCHWARDEN. 
Ser MANDAMUS 8. 


1. A churchwarden is a temporal officer, 
and a mandamus will lie to the archdea- 
con to ſwear him, Rex v. Rice, 325 


2. Churchwardens are not a corporation 
without the parſon, Cox v. Copping, 
| 0 


CLERK OF- THE PEACE. 


The ſtatute of 1. Will. & Mary, c. 21. 
makes no alteration in the conſtituent 
part, but in the qualification of the 


perſon, and duration of his eſtate. 


Saunders v. Owen, 


COMMITMENT. 
1. A commitment for a fine, upon a 


retusa to an babeas corpus, it appeared 


388 


to be to the gaoler of © Ns are, 
it ſhould be to ** the Heri, Rex v. 
Bethell, ; 19. 21 
2. A freeman of Lend may be com- 
mitted by * of aldermen for 
nonpay ment of a fine impoſed on him 
of: not taking pp his livery, Clar#'s 
* 5 


319 
3. A commitment by a fecretary 

is not good, — the —— 
it is good, Rex v. Kuda! . 
1 

4. Where it muſt be oath, and w 
it may be otherwiſe, Rer v. — 

1. 


5. Commitment for afliſting one to eſcape 

who was in the cuſtody of a meſſen 
for high treaſon, without ſaying ns 294 
2 of treaſon, Rex v. and 
Roe, 85 

6. A commitment * till he pay a ſom 
money” is good, Sqwwinſtead v. Lott 9 

| 2 

7. A commitment ** till he conform to 
the authority of commiſſioners of bank. 
rupts” is not good, Bracey v. Harris, 30g. 

8. Return to a commitment by commiſ- 
fioners of bankrupts held void, becauſe 
they did not return the interrogatories 
which they had prepared and tendered to 
him ready drawn, Gregory's Caſe, 368 

9. It is incident to a court of record to 
commit for a contempt, Yiatners Com- 
pany v. Clerke, 

10 If the court of aldermen of London com · 
mit one for a contempt for not takin 
on him the livery, it ought to be to the 
ſheriff, Yintners Company wv. Clerke, 162 


COMMON, 

1. Tenants in common cannot join in an 
action, Rex v. Chefter, It 
2. Tenants in common cannot make joint 
cognizance in replevin, Ward v. Evans, 
25 

3. Tenants in common may join in an 
avowry for damoge feaſant, and likewiſe 
for a treſpaſs, Ward v. Evan, ' 17 


CONTINUAN DO. 
Treſpaſs for breaking the plaintiffs houſe, 
and taking his corn, with a contixuguds 
: 4 of ' 
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' 
af tha mbele refed n is 
8 


good, Vis v. Howard, 79 
CONSTABLE. 


: See NoTICE 2. 
1. An indictment for refuſing the office of 
conſtable ought to ſhew that the de- 
Fendant was choſen by ſufficient autho- 

- rity, Rex wv. Harpur, 96 
2. A court keet may ſet a fine on a conſta- 
ble, but ge /effions cannot, e 

9 

» Ta what caſe zotice is neceſſary to be 
; fancy ogg at a court 


Rex v. Harpar, 95 
See alſo Fletcher v. Ingram, 129 
5. An avowry for an amerciament for not 


taking the oath of conſtable muſt ſhew 
before whom the gat was ordered to 
be taken, Fletcher v. Ingram, 
6. An aQtion will lie againſt a conſtable 
for quartering ſoldiers at an houſe at 
Tunbridge Wells, though people uſually 
lodge and have ſtables for horſes there ; 


- becauſe it is neither @ common inn Or an 


'  alebouſe, Parkbouſe v. Forfler, 429 


CONSIDERATION. 


An action on the cuſtom of merchants 
is good, though there is no conſideration 
averred, Wookvil v. Young, 367 


CONSPIRACY. 
If a crit uf conſpiracy be apairft to, and 
one is 2cquitted, the verdict falies the 
declaration, Roberts o. Savil, 234. 407 


COPARCENER. 


One coparcener cannat avow for a moiety 
of the rent before partition made, 
Stedman v. Page, 141 


COPYHOLD. 

1. Copyhold cangot paſs by deed, Love- 

day v. Winter, | 8 
2. A copy hold cannot be ſurrendered at 
à day to come, Leigh v. Brace, 267 
3. The admittance of a tenant for life is 
- the admittance of him in remaipder, 
aas v. Abel, 30 


129 


Whether copyhold lands are demeſnes 
9 manor, Loweday v. Winter, 244. 
| 1 


COSTS. 
See Eko 3, EXECUTION z. 


t. If coſts be allowed to a feme covert in 
the ſpiritual court on a ſentence for 
alimony, the huſband cannot releaſe 
them, Chamberlain v. Hewſon, 71 


2. In treſpaſs for breaking his cloſe and 
foil no more coſts than damages, but 
for ploughing the ſoil full coſts, 7 
v. Oſbourne, 74 

3. In treſpaſs for breaking and entering 
the plaintiff's cloſe, and cutting down 
his corn, there ſhall be no more cofs 
than damages, unleſs the Judge certify 
under 22. & 23. Car. 2. c. 9. that the 
freehold or title was in queſtion, 


Blanc v. fry, 315 
If by a private act of ment it is 
2 enacted, that where the do not 


exceed forty ſhillings the plaintiff ſhall 
have no judgment, but the defendant 
mall have coſts, and a judgment is 
iven, with thirty ſhillings damages, the 
SER ſhall have no cofts, uſe 
the judge of the inferior court ought 
to have directed the jury to find for the 
defendant, Anonymeus, - 367 
5- A writ of error on a judgment in Ireland 
affirmed here in B. R. cannot be exe - 
cuted here for coſts, Coote v. Lynch, 


421 


COVENANT, 
1. In an action of covenant for convey- 


ing lands to a man and his afligns, 3 


breach aſſigned that he did not convey 
to him without mentioning his aſſigns, 
is good, Smith v. Sharp, 133 
2. On a covenant to pay rent, the breach 
was aſhgned for von · payment of certain 
ſams, and the whole did not amount to 
ſo much as demanded, yet damages 
was given for {o mach as was proved, 
Thuwaites v. Aſbfield, +822 
3. A covenant to pay ſo much a chaldron 
for all coals laden either at Newcaſtle 
or on the River Tyne, breach that th 
| were laden infre portum de Tinmovth, 
„ fu 


1 


but doth not ſay the River Tyze, not 
good, Teddard v. Middleton, 2 


COUNTY PALATINE. 
Plea to the juriſdiction of a county pala- 
tine; how to be pleaded, Davis v. 

, | 144 


— COURT LEET. 


1. An avowry for an amerciament in a 
court leet for not accepting the office of 
conſtable, muſt ſhew that the party had 

Jpecial. notice of his election, Fletcher 
v. Ingram, i 130 

2. Quære, Whether the lord of a leet can, 
without ſtating 'a preſcription, diſtrain 
for an amerciament, Fletcher v. Ingram, 

127 


D. 


DAMAGES. 


1. Damages cannot be recovered in an 
action of treſpaſs for a time to come, 
Blackwell v. E ales, f 286 


2. In afſumpfir, where two breaches are 
— aſſigned, and one ill, and damages en- 


tire, the plaintiff hall not recover, 


Riccardy v. Cornfor th, 


DATE. 


1. If the date of a boad be impoſſible it 
makes the bond void, Gramwell v. 
Grunſdale, 


2. If the year of the king be impoſble, 
yet if the year of the Lord is right it 
is good, 'Crumwel/ v. Grunſiale, 285 


366 


pe Bys-Law J. | 
1. Debt or detinue will lie for goods for- 


fened by act of parliament, Roberts. 


wv. Withered, . | 
2. In debt on a'bond againſt an heir, if 
the de ſendant plead rien per diſcent, 

a replication that he had lands and te - 
nements by diſcent before the exhibit- 
in —＋ from which the debt aſore - 
9h. V. e 


282 


193 
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ſaid might have been ſatisfied, cofi- 
cluding with a virificailon, is 
within the ſtatute 3. & 4. Will. & 
Mary, c. 14. Redhaw v. Hofer, 143 
3. Debt for rent due at ſeveral times, if in 
caſting up the whole it appear that 
the plaintiff had declared for more 
than was due, yet he may recover for 
reſidue, Thwaits v. Afpfield, 214 
Debt by a common informer on a penal 
9 muſt be brought in the count 


where the offence was 
Necunbam v. Lun, 225 


. Debton the ſtatute for not a ing and 
1 giving evidence at the allen, Maddi. 
fon v. Shore, _ 3586 
5. Debt will not lie for money won 
at play, M aller v. Walker, 13 


a mayor for a falſe return of 
—— e 
- Maudvit, % 7 312 
32 1 
s, without ſayin Ve 

notice —— —2 heme 
ment, York v. Town, 44 

9. Debt for a falſe return of a member to 
parliament, Noryis v. Mauduit, 312 


DEER-STEALING. 
1. A conviction thereon though it do not 
appear whether on confeſſion or evi- 
dence, yet it is good, 447 
2. A proſecution for deer- muſt 
be commenced within twelve lar 
months, Rex v. Peckbam, 321 
. | . Sk 4 


. 


DEMESNES. 


The deme/ſnes of a manor deſcribed, Love- 


day v. Winter, 445 
6 0 55 
DEMURRER. 


1. Special demurrer to an indeitatus 
afjjumpfit, Leaves d. Bernard, izt 


2. No cauſe of demurrer where ſpecial 
matter is pleaded amounting to the 
general iſſue, Anonymous, 18 
3. Aftet joinder in demu- ter, the party 
cannot waive it and piead the general 
iſſue, Lnonymors, | 18 


G g DETINUE. 
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'-- -DETINUE. 
An ation of ne- will lie for goods for- 
n 
= DEVISE. 
9 


2. An of rents. eee de b 


wife, to be paid by bis executors, is a 
deviſe to them in truſt for the wife, 
32 Vs Allen, | 63 


3- A deviſe that his executors ſhall have 
_ . the overfight and doing of his lands, 
© paſſes no intereſt, South v. Allen, 103 
4. If a deviſe be that the overſeer of his 
will hall receive, ſet, and let, for bis 


— — 
* — Ek wand. 
rer joined, but not after it is argued, 

Kiate v. Barker, 208 


- DISTRESS. 
1. Tf a corporation be intitled to toll of 
- fGvepence achaldron on all coals ſh 
pe at a certain port, the tackle of 
ip on which ſuch coals are laden, or 
may be diftrained, at the 
the party, for the noo-pay- 
ment of the toll, Yiakefone v. E6- 
80 A 359 


treeſe, 


ſome not due, if the diſtreſs be reſcued 
the plaintiff ſhall never recover dama - 


for that which is not due, bei 
ren Riccards v. Cornforth, 365 


DO W RE R. 


| Whether a woman ſhall be endowed of 


any part of that whichis capat baronie, 
Gerrard v. Gerr ard, 65 


E. 


_ ECCLESIASTICAL COURT. 
1. In what caſes the ecclefiaſtical court 
may be prohibited, though they have 
cognizance of the principal matter, 
Chamberlain v. Hewſon, 70 
2. The court of king's bench will prohi- 
dit a ſuit there for proctors fees, Jobs- 
fon v. Lo, | 242 


ENQUIRY, 


1. The omiflion of the jury to of 
damages on a nonſuit in replevin may 
be ſupplied by a writ of enquiry, Har- 
court v. , I 77 

2. In replevin, if the deſendant juſtify as 

overſeer of the poor under 43. Eliz. 
c. 2. — — nonſuited, the 
ary may aſſeſs the damages, or if they 
wm ſo to to the Coure will rant a 
writ of enquiry, Herbert v. Wallis, 

, 118 


- 


ERROR. 


1. A writof error will not lie on an award 
of execution on a ſcire facias, Hartoy 
VU. » 230 

2. An error to reverſe a fine, if one of the 
parties to the fine be left out of the 
writ of error, it cannot be quaſhed for 
that reaſon, but it may be diſconti- 
nued, though that is ſeldom done, 
Winchurch v. Maſeley, 67 

3. No coſts in a writ of error on a rever- 
ſal ; it is only when it is is dilation 
exeextionis, 67 

4. Error 
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Error on a judgment in B. R. pendin 
x the why 0, chamber may be 
—— in abatement to an action of 
t on that judgment, 68 
5. Ina writ of error if all the parties to 
the firſt judgment did not join, it is 
amendable, | 69 


43 nem wa. 
miſtake in the judgment itſelf on a writ 


of error brought, is not fatal, Red- 
wood v. Coward, 324 
7. If before the record certiſied one of the 
plaintiffs in error die, it muſt be ſug- 
geſted on the roll, and execution 
prayed againſt the ſurvivors, Brace v. 
Pennoyer, 338 


ESCAPE. 


1. Debt, and not caſe, lies againſt a 
ſheriff for the eſcape of a perſon taken 
on a capias utlagatum without conti- 
nuing the „ for he ſhall bein 
execution at the ſuit of the party, 
Wolfe v. Daviſon, 202 


2. If debt on an eſcape after commitment, 
— not — prout patet per 
recordum; it is bat matter of form, 
Waytes v. Briggs, 8 

3. In debt on eſcape the ſheriff ſhall not 

take advantage of an erroneous pro- 
ceſs, Odes v. Clarke, 


4- Gaoler, as well as ſheriff, is anſwer- 
able for an eſcape, Rex v. Fells, 416 


| "EVIDENCE. 

* | See Dir «. 

J. If depoſitions be taken by a mayor, 
but not in the preſence of the accuſed, 
and the witneſs who gave thoſe de- 

tions die, they ſhall not be read 
evidence againſt the criminal, be- 
cauſe he was not preſent when they 

_ were taken before the mayor, Rex v. 
Paine, | 164 

2. The examination of awitneſs before ajuſ- 
tice of the peace may be given ia evi- 
dence at a trial, 164 


3. Proof of a jointure-deed which was 


loſt, was given by memorials that once 
there was ſuch a deed, Haine Barley: 
Cat, 7 211 


43 


4. Depoſitions in one cauſe may be given 
in evidence in another, 2 
terſea, * 


5. A man ſtood in the pillory, then 
Tame a 


6. After ſtanding in the pillory for a 
ou mas may. by © OR 
ing there for « e cannot, be- 
n 
v. Davis, ; 74 

7. Bot it is now ſettled, that it is the in- 
famy of the crime, and not the nature 


of the panioment, which s the 
competency of the offender, Pendock 
v. Mackender, 75- notis 


8. Formerly perſons convicted of petty 
larceny were incompetent witneſſes, 
although they had ſoffered the puniſh- 
ment of the law. But nowby 3r. Ger. 3. 
c. 35. no perſon ſhall be an incom 

tent witneſs by reaſon of a conviction 
of petty larceny, Rex v. Davis and 

Carter, | 786. notis 


9. Minutes taken before commiſGoners 


of exciſe ſhall not be given in evi» 


dence to commiſſioners 3 
v. Gi 272 
EXCEPTION. | 

Where an exception ſhall be in- 


cluded in a law, City of London v. 
F anacre, | 44d 


EXCHANGE, 
Debt will not lie on a bill of exchange, 
Walker v. Walker, 13 


EXECUTION. 


1. A ſheriff ſhall not take fees for exe- 
cuting the judgment in an inferior _ 
court, Broc v. Lock, 97 

2. If one in execution give a warrant of 
attorney when there was not any attor- 
ney preſent, it is good to..a third per- 
ſon, but not to the party himſelf, 
Churchy v. Roſſe, 1344 

. If awrit oferror be brought on a jodg- 

: ment in reland, and the — 

fürmed, it muſt be executed in Heland, 

G gz - and 


4 
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not here, for coſts, Cost v. Lynch, 


gar. 


e If two fßeri faciar's be delivered to the 
7 day, and he makes 

- out a warrant on that which came laſt, 
and executes-it by ſelling the goods, 

i Smallcomb v. Buck- 

7377 


EXCHEQUER. 


of excheq 
—_ b 


2. The oath of THE TACA νπαπναʒ, and the 
nature of his office, Banker's Caſe, 50.58 
EXECUTOR. 
1. In debt againſt an executrix. 2 
that admimftration was committed to 
© her, without traverſing that ſhe was 


_- executrix, is good, Bowers v. Cook, 


136. 145 

à. Difference where the defendant is ſued 
as executor, and where as adminiſtra- 
tor, Bowyer v. Cook, 145 


EXPOSITION. OF WORDS. 
1. Where the word ve makes an 
- indictment uncertain, Rex v. Stocker, 
| 137 
2. Where the word“ Anglice”” ſhall be 
rejected, Wilſon v. Howard, 178 
* Where the word er ſhall not 
relate to a time but to the time 
of declaring, Vilſen v. Howard, 179 
Where a ix.“ ſhall be rejected, 
ard v. Evan, 23, 29 
[7 Same point, Littleton v. Cole, 181 


CE ooh. 
—— * 


F. 
FEES. 


1. Proftors fees cannot be recovered in 


the eccichaſtical court, Johnſon v. Lee, 

242 

. Sheriffs fees not allowed for executing 
n -@ judgment obtained in an inferior 
court, Brockwell v. Lock, 97 


FIERI FAC IAS. * 
See ExECUTION. 


FINE. 


If 2 huſband entitled to be tenant by the 


courteſy levy a fine with his wife, the 

eſtate is extinguiſhed, Wizchurch v. 

Maſeig. 67 
FORGERY. 


FORMEDON. 


On a ron MEDON in remainder you muſt 


ſhew, that the tenant in tail is dead 
without iſſue, as well as the iſſue in 
tail, Herbert v. Morgan, 17 
G. 
GAMING. 
See DRU 6. | 


1. The ſtatute of Gaming pleaded, and 


whether a wager is within that law, 
Pope v. St. Ledger, | © L 


2. Debt will not lie for money won at 


play, Walker v. Walker, r3 


. 3- One loſt above a hundred pounds at 


play, and drew a bill on a third perſon 
to pay it, who accepted it; an action 
was brought againſt the acceptor on 
bis refuſal to pay; not good, but 
within the ſtatute of Gaming, Huſſey v. 
Taacob, 175 


More than a hundred pounds muſt be loſt 


to one perſon, and at one fitting ; for 


if loſt to ſeveral perſons, though at one 
time, it is not within the ſtatute, Stras- 


hope v. Smith, 185 


G AO LE R. 
See Escart. 


GRANTS OF THE KING. 


1. Of his revenue on the duty of exciſe, 


Banter Caſe 31 
7 ; 2. Where 
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3. Where a grant of the king may be 
taken to two intents, one good, and 
the other not, ir ſhall be conſtrued to 
ſuch intent as makes the grant good, 


Rex v. Biſhop of Chefter, 301 

. Where his intention appears to paſs 

f the thing it ſhall paſs, 304 
H. 


HABENDUM. 
1. Clauſe after the babeadum explanatory 
of the whole, Ward v. Evans, 26 


2. Where the babendum ſhall be con- 
ſtrued upon the whole frame of the 
deed, though it do not agree with 
the premiſce, Leigh v. Brace, 268, 269 


HABEAS CORPUS. 

1, What return muſt be made on it upon 
a commitment, Company of Fintners v. 
Clerke, 158 

2. Whilſt the return is debating the party 
may be bailed, Rex v. Bethell, 23 

3. The return to a habeas corpus muſt be 
particular and certain, Caje of Kendal 


Ve Roe, 83 
HE IX. | 
Where riens per diſcent is a good plea for 
the heir, and where not, 


' HUNDRED COURT. 


The hundred court was derived out of 
the county court, Haller v. Byrt, 254 


HUSBAND AND WIFE. 


If a wife recover coſts in the ſpiritual 
court, and the huſband releaſe them, 
and ſtill ſhe proceeds in that court 
for the colts, and alimony is allowed, 


he cannot releaſe the coſts, Chamber- 


laine v. Hewſon, 


HUNTING. 
Seo TRESPASS. 


71 


a. 


: 1. 


INDICTMENT, 

1. An indictment for a mi/demeanor, ſet - 
ting forth an intention to commit trea 
ſon, is good, Rex v. Cooper, 207 

2. An indictment for a reſcous and the 
return of the ſheriff, Strangeway's 
Caſe, 218 


3. An indictment for ſelling low wines in 


a cellar, contra formam 


Will. Rex v. " 
4+ An indictment againſt a miller for 
taking exceſſive toll not quaſhed, 
though it was not ſaid jarar. ef onerate 
for B. R. doth not quaſh indictments 
Wadſworth, ; 13 
5. An indictment for a deceit, Rær v. 
Mood, 18 
6. An indictment for abſolving traitors 
who ſhewed no manner of repentance, 


_— 6 


' Rex v. Cook, 363 
. An indictment for not watching with 
7 a conſtable, Rex v. Stainford, 393 


8. The facts in an inditment muſt be 
certainly alledged, Rex v. Fells, 414 
9. On an indictment for ſuffering one to 
eſcape, it muſt appear that be was 
lawfally committed, Rex v. Fells, 416 
10. An inditment for a forgery quaſhed 
for uncertainty, Rex v. Stocker, 137 
11. An inditment for recuſancy ſhall not 
be quaſhed for want of form, Rex u. 
Hill - 41 
12. An inditment for ſelling bf earthen 
ware in a corporation, contrary to the 
ſtatute 1. & 2. Ph. & Mar. not good 

in ſeflions, Rex v. Clough, 149 
13. An indictment lies at ſeſſions againſt 
overſeers of poor for not accompting, 
Rex v. Comming1, 279 
14. An ĩndictment lies at ſeſſions for ſpeak- 
ing contemptible words of magiſtrates, 
Rex v. Cranfield, 203 
15. Miſericordia for a capiatur, the in- 
dictment was reverſed, Rex v. Holroy, 

; 341 

16. An indictment againſt a conſtable 
for not taking on him the office, R 
. Harpur, > 
G 8 3, | 2 


INDUCEMENT. | 
Inducement in pleading is but matter of 
form, and not , Woayte: V. 
Der, 9 
| INFANT. 
2. If an infant appear by attorney, and 
a common recovery, it is erro- 
- neous, Stakes v. Oli ver, 209 
3. An action of debt againſt the executor 
_ of an infant for money lent to the teſ- 
_ ator is not good, though ſome of it 
_ was laid out for ics, Ellis v, 


- INFORMER and INFORMATION. 
g 5 e DEBT 4 

. An information for conſpiring to 
marry an heir to a woman of mean 

fortune, Rex v. Thorne, 221 


a. An informer may bring an aQtion of | 


detinze for goods forfened by act of 
| parliament, Roberts v. Withered, 193 


3. Information at common law for 2 
perjury, Rex v. Greep, 342 
"INFERIOR COURT. 
An. ation of iadebitatus and 
. 
without ſaying infro jariſdickicnam cu- 
nd ie. is bad, Cud- 
- more v. Tripe, 78 


INNUENDO. 


Where the office of an innuendo is expla- 


" patory, where not, Rex v. Greep, 346, 


INTENTION. 

An intention to commit treaſon is puniſh- 

able by an inditment and fine, Rex 

v. Cooper, 98 20 
INVENTORY. 


See ADMINISTRATION I. PROAIBI- 
TION 4- 2 e . 


JOINDER IN ACTION, 
1. What actions may be joined, what 


not, Dalfion v. Jarjen, 97 
2+ Tenants in common cannot join in an 
— ESE 


A TABLE OF PRINCIPAL MATTERS. 


JOINT.TENANTS. 
See AvowrnyY 4. 

1, Joint-tenants need not ſever in avow- 
ry, but if rent is behind one ma 
avow in his own right, Pullen v. Pal- 
mer, 72, 150 

2. One 1 * om the 
proſits for all the reſt, is receipt 

is good, Pullen v. Palmer, 72 

3- Joint-tenant cannot bring debt alone 

rent, but he may diflrain alone, 
and avow in his own right, and as 
bailiff to the other, Pullen v. Palmer, 


73 
"ISSUES. 
What are the iſſues a ſheriff muſt return, 


Britten v. Cole, 114 
JUDGMENT. 

* , See Caras rn Fins. 

47 after the poffea returned, Stam- 


ford v. n, | 205 
2. Where an attorney need not be pre- 
ſear when a judgment is confelled, 
Churchy v. Refſe, \ + 144 


JUSTICE OF PEACE. 
See Ex? MINATION'2s. MANDAMUS 4. 
1. Juſtices of peace have no juriſdiction 

in ſeſhons to puniſh an offence created 

by any ſtatute, anleſs they are named, 

Rex v. Clough, 149 
2. Jaſtices of peace make an order to 

remove a poor man, and do not ſay 

that it was upon complaint of the 
churchwardens and overſeers of the 
poor, and it was quaſhed for that rea- 

ſon, Rex v. Wootton Rivers, 149 
. If anorder of two juſtices bequaſhed at 
R the ſeffions, and the ſeſions order bein 

removed into B. R. is. quaſhed, — 
the firſt order confirmed ; if the per- 

ſon removed come back to the p 

from which he was removed, he may 

de ſent to the houſe of cotrection, Rex 

v. Hall, 1.8563 
. Juftice of peace may take examina- 
e 

ſice, Rex v. Paine, * 164 


„, 


* 


5. — 


— 
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$+ If juſtices of peace make an order for 
removal, and aſſign a cauſe uncertainly, 
it ſhall not be quaſhed for that reaſon, 


r 
LEASES. 


f 


becauſethey are not bound toafſign any 1. If a manor and other bereditaments be 


cauſe, Rex v. Inhabitants of Liſe, 204 
6. Order for removing a woman deli. 
rered of a baſtard, not good, Rex v. 
Lifey, | 204 
7. Order of two juſtices ſaperſeded only 
by the ſeffions, the order of ſeſſions 
C becauſe the ſeſ- 


fions have r to quaſh or affirm, 
but not w. 88 
8. A juſtice of peace may direct war- 
rants to any one to execute, Rex v. 
4 1155 81 

9. A warrant directed to a conſtable in 
one pariſh to execute it in another, 

is good | ibid.. 


10. Juſtice of peace may be com lled 
mandamus to ſign 
reedon v. Gill, 275 

11. Juſtices of peace may order a ſum 

. to maintain a baſtard child, 

 Athiaſon v. Spence, 419 


12. It muſt appear in the order that it · her ates ponies ONES 


was a , v. Spence, 420 
13. Upon a forcible entry they muſt give 
3 immediately, Rex v. Har 
nifſe, ; | . 


14+ e 4 count apy en din 


an order for removing a poor man, 


Chittington v. Penhurft, 321 


pe 
a poor's rate, 2. 


ſettled with a yows to the tenant for \ 
life to make leaſes © in poſiſion or in 
% reverfien for one, two, or three lives 
for thirty years, or any other num- 
der of years, determinable on one, 
«« two, or three lives, ſo as ſuch de- 


* miſe be out of the ancient demeſne 


. lands el of the premiſes, or 

60 — 1 uſed therewith A," 
years previous to the ſettlement, ſo 
* as the ancien HG reſerved ;”* 
an ABSOLUTE LEASES for thirty years 
of lands then e 
two lives then in being, is a 
execution of the z but a 


of copybold lauds 

is not warranted by this 

day v. Winter, 245 
If leſſee holds over his term, treſpaſs 


does not lie without an actual entry, 
Trevilian v. Andrews, 384 


LIBE I. 


165 


2. Reading a libel is not a crime ; but 


if one repeat, and another writes, it is 
the writer who may be properly ſaid 
to make the libel, 167 


LIBERATE. 


1. Granted upon a petition to the king 


16. They muſt appear to be juſtices of bimſelf, but not to the barons of the 


the peace in the order itſelf, Walton 
V. Chefterfield, 322 
16. It muſt a in the order that the 
to which a poor man is removed 

is the place of his laſt lawful ſettlement, 


Ti doe v. Weſton, 325 


JUSTIFICATION. 
See TRESPASS. 


, 
— 


K. 
KING. 


The king may charge 
by his grant, Danler Caſe, 47. 53 


exchequer, 48 


2. It is a writ of allowance, and gives 


no juriſdiction, "oY. 


3. An alties ef debt wile EE 


LIMITATION [OF ACTIONS]. 
1. After fix years, a debt due by the 


2, Acknowledgment 


teſtator was demanded of his executor, 
who replied, © Prove it, and I will 
« pay you” this is a new promiſe, 
not within the ſtatute, 426 
of a debt within 
ſix years, though no promiſe malle of 


his own revenue payment, is an evidence of a promiſe, 
Gg4 


LON. 


A TABLE OF PRINCIPAL MATTERS. 


LONDON CUSTOMS. 
1. Cuſtoms thereof againſt law, 75. 93 


2. Cuſtom to commit for refuſing to take 
" pon him the office of a livery-man, 
Company v. Clerke, 160 

3. Court of aldermen have power to im- 
poſe a fine on a-ſheriff choſen by them 
. 
Vanacre, 440 


M. 
MANDAMUS. 


bre unt, 78 


2. A return to a mandamas, that . 
debite electus is too general, it ought to 
be poſitive that non fuit electur, ibid. 

3- A mandamus lies to reſtore a man to be 
a burgeſs of a corporation, Rex v. Mil- 
ton, 256 

4- A mandamus lies to a juſtice of peace to 
fign an aſſeſſment for the poor, 275 

Anden, lies to a corporation to 

6. A mandamus hies to reſtore the enſigns 
of mayoralty to a 4 mayor, 
without ſay1 1 cauſam „ fignt- 

— good, RC v. Owen, 314 

: 7. A mandamus lies to admit a town clerk, 
the return was inſufficient, Rex v. 
Slatferd, 318 

8. A mandamus lies to an archdeacon to 
ſwear a churchwargen, but a return 
that he was minus babilis, f is not good, 
Rex v. Rice, 


9 r to 
grant adminiſtration, fnonzmous, 374 


10. A mandamus lies to a mayor to admit 5* 


one to his freedom who had ſerved an 
apprenticeſhip, Rex v. Mayor of Lin- 
coln, 402 
11. A mandamus to 2 maſter of a college 
to admit a fellow, Rex v. Bhi, 404 


% 


325 + 


12. A mandamus to a viſitor of a co 


to receive an ap upon the expul - 
non of a fellow, gr, Caſe, The 
MANOR. 


holds are parcel of the demeſnes of 
manor, Loveday v. Winter, 244. 
378 

MARRIAGE. 


1. A brother cannot marry his ſiſter's 
baſtard, Haines v. Fejcott, 168 


2+ The degrees prohibited TI 


Promiſe of is A conſi- 
1 to Ir action 28 re- 
fuſal of eicher ſide, Haines v. Cage, 

41t 

4. Marrying his wife's ſiſter's daughter, 
not within rhe Levitical degrees, but 
his own fifter's daughter is, Clement v. 
Beard, 448 


MIS. TRIAL, 


A wrong dense in a proper county is 
aided, but not where the jury which 
tried the cauſe are of a wrong county, 


Catverly v. Leving, 405 


MONSTRANS DE DROIT. 


Where, and in what caſcs 1 it lieth, Rex 
V, Horny, 57 


MURDER. 


1. Special verdict found for killing a 
man, Rex v. Nate, 288 
2. Doing an unlawful act, ar any other 


thing with an ill intent, and death en- 
ſuing, is murder, Rex v. Keate, 289 


4+ But then i it muſt be dane with delibe- 


rauon, 292 


Though ſuch intent did not extend to 
killing, and though the party killed 
was doing an unlawtul act himſelf, 290 


Qa a kil ling without provocation, the 
law ſupplies the malice, 161d, 


6. The definition of murder, 291 


7. A maſter, on his fervans refuſing to 
deliver the key of the garden, goes 
into an . 3 
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with his ſervant, and, on _—_— 
vokin language, ſtrikes him on 
the head Sith the (word ; the ſervant 
aims a blow at the head of his maſter 
with a fexthe, which he had acciden- 
tally in his hand, but miſſes him; and 
the maſter, on the ſervant's continuing 
to thruſt at him ſeveral times with the 
the, killed rhe ſervant with the ſword. 

. If this be manflaughter or murder, 
v. Keate, 289 


N. 
NONSUIT. 


At common law, a plaintiff might ſuffer 
a nonſuit after a verdiR, if he did not 
like his damages ; but that is now re- 
medied by the ſtatute 2. Hen. 4. Ken 
v. Barker, 208 


NOTICE. 


1. Notice is neceſſary to be given to one 
who is choſen conſtable at a court- 
leet, Rex . Harper, 96 

2. An avowry for an amerciament in a 
court · leet for not accepting the office 
of conſtable muſt ſtate that he had 
notice of his election to the office, 
Fletcher v. Ingram, 129 


3- Where notice muſt be given to a 
member of a corporation before he is 
disfranchiſed, Rex v. Wilton, 257 

4. Where it muſt be taken by one whe 
is choſen ſheriff of Landen before he 
ſhall be fined, The City of London v. 
Vanacre, 442 

5- In debt by aſſignees of commiſſion- 
ers of bankrupts, notice is neceſſary 
to be given of the aſſignment, Turner 
. Maine, , 444 

6. Notice by implication, and not in 
writing, not good to make a ſettle- 
ment, Dalbury v. Foiffon, 330 


NUSANCE. 
A prohibitory writ was directed to the 
players, reciting, that erecting the 


y-houſe was a nuſance; but the 
way is to proceed by indict- 
ment, Betterton's Caſe, 142 


u— 


O. 
OAT HS. 

.. mga. os 
town-clerk of a city, it is not ſufficient 
to return that he had not taken the 
oaths according to the ſtatute of 13, 
Car. 2. c. 1, before the mayor, for he 
might have taken them before two 
Juftices, Rex V. Slatford, 317 


2. The ſtature 7. and 8. Will. 3. c. 


admits quakers to make affirmation in- 
ſtead of oath, provided it be not to 
bear any office or place of profit in the 
government ; therefore a quaker 
may be admitted to the freedom of a 
city on his affirmation, Rex v. Mayer 
of London, 403 
3. A cenſor of the Co of Phyſicians 
may execute that — taking 
the oaths to Government, Rex v. Bur- 
rel, | 438 


ORDERS. 
See JusTICEsS or PEACE. 


1. An order for contribution to ſcaven- 
gers rates, is good, _ 


2. In an order to remove a poor man, 
there muſt be an expreſs contract 


hiring between the mefer and ſervant, - 


and not by a third perſon in behalf of 
the ſervant, Rex v. Cheſterfield, 328 
An indictment lies for diſobeying an 
: order for the relief of a poor man 
made ad generalem /effionem pacis, and 
though it do not ſay guarterialem, it is 
not good, Rex v. Turner, 329 


OVERSEERS OF POOR. 
Seer INDICTMENT. 


1. Overſeers may be indicted at ſeſſions 


for not accounting, Rex v. _— 
3. In 


% 
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3. In a mandamus to make overſeers ac- 


count, it muſt appear that they could 


not have the ordinary remedy, Rex v. 
Sbepton Mallet, 421 
OUTLAWKRY. 


1. In an outlawry in a perſonal action, 
the cattle of a ſtranger levant er 
couchant on the lands of him who is 
outlawed may be diftrained for the 

debt, by virtue of a ri facias, Brit- 
ten v. Cole, 117. 118 


2. An outlawry for recuſancy reverſed 
for want of form, Rex v. Hill, 141 
On an outlawry after judgment, if 
a the perſon be taken by a capias utlaga- 
tum, and then eſcape, though the ca- 
pias is at the ſuit of the king, yet the 
priſoner ſhall be in execution at the 
- ſaitof the party, and not at the ſuit cf 
the king, for contempt of his laws, 
Welfe D. Da viſon, 200 
4. The defendant imparled, and before 
the next Term the plaintiff was out · 
lawed, then the defendant pleaded the 
outlawry in bar, without ſaying, after 
the laſt continuance, Green v. Moor, 
12 
. If goods be ſeized into the king's 
? hands in an outlawry, there ſhall 
no reſtitution, though the outlawry be 
reverſed, be Bankers Caſe, 61 


2 A * 


P. 


PARDON. 
A pardon operates as a charter of reſto- 


ration, and removes the want of com- 
petency to give teſtimony w hich re- 
ſuits from being ſet on the pillory for 
an infamous offence, Rex v. Cray, 16 


PARLIAMENT. 
See DEBT 9, DETINUE. 


PERJURY. 
The difference between perjury at com- 
mon law, and on che ſtatute, Rex v. 
Gree, | 348 


=». 
* 


r L E A. 


1. A nn fs tat, aad.m. 
cluding in abatement, is good, Leaves 


. Barnard, 131 
2. A plea muſt have its proper conclu- 
fion, Bowyer v. Cock, 146 


3. Where iſſue is joined on an ill plea, 
and a verdict for the plaintiff, he ſhall 
have judgment ; for the defendant ſhall 
not take advantage of his ill pleading, 
Jones v. Bodinham, | 227 

4- Debt upon an eſcape, ſetting forth a 
commitment, and doth not conclude 

e 

ter of form, Waytes v. Briggs, 9 

5. Damnificatus pleaded, without ſhew- 
mg how, 1s good, Harris . Pitt, 

8 

6. Pleas amounting to the general iſſue, 

| where good, Haller v. Birt, 253 


7- Where not good, Huckbaw v. Clark, 
14 

8. Pleas to the juriſdĩction, &c. — lo 
foreign, and therefore not to be put 


in an oath, Cholmendeley v. Broem, 335 
POSSESSION. 
Telling part of the money in a gold- 

ſmith's ſhop, and putting it up E 

carries the poſſeſſion to the re- 
ceiver, and if ſtole before all is told, 
he, and not the goldſmith, muſt loſe it, 
Garter v. Sbepberd, 399 


PRECEDENTS OF PLEADING. 


1. Pleadings in an action on the caſe, on 


1 7 for work and labour, 
an in computaſſet for wages, 
Taylor v. Baker, wy 133 05, 
2. A DECLARATION in debt on an a- 
greement to pay one hundred guineas 
on the decifion of the groom porter of 
England, reſpecting the mode of play- 
ing the game of back-gammonz OYER 
prayed of the agreement ; @ plea of the 
Hatute of gaming; and a DEMURBER, 
Pope v. St. Ledger, 1 to 4 


3. ADECLARATI1ON in an action of debt 
againſt an heir on the bond of his an- 
cefteor ; A PLES of rien, per diſcent; 
A REPLICATION that he had lands by 
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deſcent before the exhibiting of the 
Þill, concluding to the Court; 4 5 


MURRER to the replicat on, Rede 


v. Hefter, | 119 to 122 
4 A pECLARATION in an action of 
debt on the ſtatute 5. Eliz. c. 9. for 
not * to give evidence after 

i ed with a /ubparna, Maddiſon 

Ve , 352 to 355 
5. A DECLARATION ms and a 


SPECIAL VERDICT - thereon, 
Leigh D. Brace, 260 to 266 
6. A habeas corpus directed to the keeper 


of Newgate, with a Arosa made 

8 not 

Clerke, 151 to 156 

p. A mandamus to reſtore a ſs, and 
4 returs thereon, Rex v. of 

Vila, 254 tw 257 


8. A tion to commiſſioners _ 
6 exciſe, B 
v. Gill, N 269 to 271 
g+ A declaration in prubibitian, and plead- 
ing thereon, Jobnffon v. Lee, 8 
| 23 
10. Pleadings on a re/cous, 's 
Caſe, 216 to 217 
11. A DECLARATION in an action of 
treſpaſs, and pleadings thereon, Brit- 
ten v. Cale, 109 to 112 
12. A DECLARATION in treſpaſs; A 
PLEA of not guilty as topart; anda 
JUSTIFICATION as to the refidue, 
p 246 to 252 
13. A DECLARATION In trover; PLEA 


of © not guilty,” and 4 SPECIAL 
VERDICT „ Finkeftone v. EG- 
den, EEE 356 to 359 
14. Ax 1nForRMAT10N for conſpiring 
| to perſuade a young man of fortune to 
marry A virl of m fame, Rex v. 
 Thorye, 218 to 221 


1c. A DECLARATION in debt againſt a 
Sheriff for an eſcape, Wolft v. Davi- 
fon, - | 195 to 200 

16. A yzTITLON to the barons of the 

exchequer for the allowance of letters 
patent, The Bankers" Caſe, 29 to 46 


17. A DECLARATION in replevin; 4 
JUSTIFICATION of the taking becauſe 
the plaintiff refuſed the office of con- 
ſtable, after being choſen at a court- 


leet, Fletcher v. Ingram, 124 to 127 
18. A PL&8A in abatement, Leaves v. 
Barnard, 131 to 132 
19. Au onA of ſeſſions diſcharging 
an apprentice from his indentures, 
Rex v. Gateley, 138 to 139. 
20. A DECLARATION in an action on 
che caſe on a bill of exchange againſt 
the acceptor, with a PROTESTATION 
that the drawer was not a merchant, 
and A PLEA of the ftatute of gaming, 
Huſſey v. Jacob, 170 to 175 
21. A DICLARAT1ON in an action of 
treſpaſs for taking four loads 
— — for — 
177 to 178 
22. A DECLARATION in treſpaſs for 


taking away a negro, with a SPECIAL 
VERDICT thereon, lain wv. 


Hervey, 182 do 186 
23. A writ of error tam in redditione ju- 
- dicit quam in adjudicatione extcutionis, 

Hartop v. Thorpe, 228 to 229 
24. A DECLARATI1OS in debt on bond, 

Crumwell v. Grunſdale, 278 to 281 


25. A REPLICATION to à plea of privi- 
lege by an attorney of the common 
pleas in the cuſtody of the marſhal of 
the king's bench, Jauer v. Bodiner, 
| 310 

26: Aw 1nDicTMENT for perjury, 
Rex v. Greep, 342 to 343 

27. A mandamus to admit a perſon to 
his freedom of a city, Rex v. Mayer of 

| Lincoln, 401 to 402 


PROMISE. 


If a perſon promiſe to pay a ſum of 
money in which he and another perſon 


were indebted, it is good, although not 
in writing, Stephens . Sguir , 205 
PROHIBITION, 


1. A prohibition to the eccleſiaſtical 
court for proctors fees not granted, 
Jobyſen v. L 4 


_ 
SF 
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. A prohibition denied to that court 
— — — 
i t of cat ing in one 
8 eee a e, 
i V. \ 96 
A prohibition to that court for marry - 
* his fiſter's daughter, Haines v. 
Tefeett, 168 
A prohibition to that court where they 
be EE executor to exhibit an 
inventory, in order to a diſtribution, 
Polit v. Smith, | 247 
$. A prohibition to that court for citing 
2 dioceſe, Jebaffon gr 
| 23 
6. A prohibition to the commiſſioners of 
upon the act of the exciſe of 
beer and ale, Breedon v. Gill, 272 
7. A prohibition to the ſpiritual court, 
on a libel for not paying a rate to re- 
pair the church a watch-houſe, 
| 447 
- 8. To that court for marrying his wife's 
fiſter's daughter, Allinſar v. Brook- 
bank, | | 449 


| PROOF. 
Proof muſt be ſuch as is allowed by com- 
mon law, Rex v. Mayor of Wilton, 258 


PROPERTY. 


1. Whether a man can have a property 
in 4 NEGRO, or not, Chamberlain v. 
Hervey, ; 189 

The property of forfeited 

8 of © ths is veſted in the 1. 
ſormer, by bringing the action even 
before the ſeizure, s v. Withe- 
red, 194 


—_ — 


Q. 1 


QUARE IMPEDIT. 


See 298. 335, 336. 
quare imped ir, if the laintiff derive his 
1 : t from the king, 
and the defendant plead that bene er 
werun ot that the king was ſeiſed of 


R. 


RECUSANCY. 


thereon may be reverſed for 
want of form; but an indictment or 
information for it ſhall not be quaſhed 
for chat reaſon, Rex v. Hill, 144 


RECOVERY COMMON. 


r. A common recovery reverſed, becauſe 
- ſuffered by a feme covert under age, 
who appeared by attorney, Stok:s u. 
Oliver, | 209 
2. A common recovery cannot be ſuf. 
fered to bar an intail where there is an 
eſtate for life in jointure, without her 
Joining, Haines Barley's Caſe, 211 
3. A common recovery reverſed on a 
writ of error, but the recoveror having 
no title, there being a remainder-man 
before him, that reverſal was reverſed, 


Anonymous, 397 


REPLEVIN. 


1. Replevin by tenants in common, 
Ward v. Evans, 25, 26 


2. By jointenants, Pulles v. Palmer, 
71, 72, &c. 

3- At common law, replevin was made 
by writ of jafticier, and not by plaint, 
which 1s a 7 remedy given by 
the ſtatute Weſtminſter xz. Now if a 
ſheriff could not make replevin in his 
county-court but by writ, a cuſtom 
for a ſteward of an hundred - court to 
grant replevins out of court, muſt be 
void, becauſe the hundred-court was 
derived out of the county. court, Ha. 
let v. Birt, 252 


R- 
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REPLICATION. 
| Where a replication is with a pro- 
2 os 


Exceptions taken to a return of reſcous, 
| Strangeway's Caſe, 27 
RESIGNATION, 


To a proctor does not make the chareh 

id without the acceptance of the 

biſhop, Sanders v. Owen, 388 
RETURN. 


A return to mandamus muſt be certain, 
Rex v. Wikon, 259 


* 


SCIRE FAC IAS. 
Ser ERROR 1, | 


1. In a ſcire faciasagainſt the bail, the de- 
fendant pleaded, that the principal 
died before the return of the capias ad * 
fatisfaciendum, which might be the 
alias capias ; it ſhould be before the 
return alicujus capias, Rex v. * 

167 


2. Judgment againſt the defendant ; and 
on a teftatum ſcire facias againſt the 
ter-tenants, there was a judgment 
againſt them ; then the defendant be- 
came a bankrupt, and the commiſſion- 
ers aff the principal judgment 

to one P.; which was entered by leave 
of the Court to entitle him to the be- 
nefit of the judgment upon the /tire 

Facias, without bringing a new ſeire 
facias, Plummer v. Lea, 88 


SESSIONS. 

1. Juſtices in ſeſſions cannot try an in- 
— for ſelling earthen ware in a 
corporation by an inhabitant elſe- 
where, at a fair held there, upon ſtat. 
1. and DB. Ph. & M. c. 7. Rex V. Clough, 


149 


2. Order of two juſtices for di | 
an —_— confirmed at the feſ- 
fions, quaſhed in B. R. Rex v. 
3. If the ſefions quaſh an order of two 
Juſtices on an appeal, and the ſame ſeſ- 
fions ſuperſede their own order, and 
confirm the order of the two juſtices ; 
it is wrong, becauſe they had executed 
their authority before, Batterſea v. 
Witham, 396 
4. Order quaſhed, becauſe it was made 
iginally there, Rex uv. Eaftbridge,397 
If a poor man be aſked in a pariſke - 
. church, yet it makes no ſe at 

without notice in writing, for the ex- 


. 3- and 4. Will. c. 12. 
cannot be taken by equity, Rex v. 
Chertſey, 454 


6. Order of two juſtices to remove-one 
trom Harrow to Henden, where he had 
a freehold, was quaſhed on an appeal: 
then Harrow ſends him to Ricelip by 
the like order of two juſtices, which 
was affirmed upon an appeal: then 
Ricelip, by an order of two juſtices, 
ſend him to Henden again; that order 
was quaſhed on an appeal, but af- 
firmed in B. R.; for though the juſtices 
had executed their authority between 
Harrow and Ricelip, yet that ſhall not 
conclude Ricelip from ſending him to 
a third pariſh where he had a freehold, 
| Ricelip v. Henden, 417 
7. Seſſions order the payment of ſer- 
vant's wages, and commit a man for 
not rming it; it is why for 
they ought to indi& him for diſobey- 
ing their order, Rex v. Pope, 419 


SHERIFF. 
See ESCAPE I. 3. 


If a r be choſen ſheriff of London, 
and refuſe to hold, he may be fined ; 
be brought 


and an indebitatus ſang 
for the fine, York v. = 444 
STEWARD. 


The ſteward of acourt-leet cannot impoſe 
a fine on a perſon who is not in court, 
but may have him amerced, Fletcher v. 
Ingram, 7 

STA- 


4 
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"STATUTE, 


1. Where a ſtatute creates an offence and 
im a puniſhment, yet another re- 
medy may be 
 Commings, 179 
. 
m contra 42 
Mer 
fore, and you make ſuch concluſion, 
yet it is ſill good, Bennet v. * 

| 3 
3. Where a ſtatute creates an offence, 
and adds no penalty, the action 
- brought againſt the offender muſt be 
gui ram, Oc. and fo it may be where 
= penalty is given ; for it is a con- 
- tempt to the law, and a fine is due, 
Norris v. Mauduit, 313 
4 A ftatute, thongh miſ-recited, if there 
is ſufficient recited for the plaintiff's 

ce euſe ir is well enough. 


HennyY THE Tarn. 


. Hen. 3. c. 7. (Quarantine), 66 
w— . 29. (Magze Charts), 53 
$2. Hen. 3. c. 22. (Mages Charta), 53 


| Evwarny THz Finor. 
3. Edw. 1. c. 24. (Magna Charta), 53 


Epwanp THz SzconD. 


1. Edw. 2. (Breaking Priſon), 79 


Eowand Tus Tata. 


26. Edw. 3. c. 3. (Maas Charta), 53 


— ——C. 4. (Liberty of the Sub- 
jet). 82. 459 
31. Edw. 3. c. 11. (Adminiſtration), 94 


42. Edw. 3. c. 3. (Magna Charta), 459 


RicnazD THE SECOND. 


| 2. Rich. 2. c. 5. (Sen. Max.), 314 


13. Rich. 2. c. 13. (Greyhound), 307 
15. Rich. 2. c. 2. (Maas Charts), 53 


Hzuar TAI FounTEH. i 
5. Hen. 4. c. 10. (Juſtices of Peace), 83 


proſecuted, Rex . 


* 


Henny Tar Frere, 


20. Hen. 5. c. 1. (Quarantine), * 66 


Henay THs SIXTH. 

8. Hen. 6. c. 10. (Conſpiracy), 313 
—— C.12. (Amendment) ,69. 148 
c. 15. (Amendment), 333 
23. Hen. 6. c. 16. (Extortion), 225 
C. 15. (Election), | 311 


Hua THE SSvENTH. 
2. Hen. 7. c. 4. (Nonſuit), 208 
11. Hen. 7. c. 3. (Juſtices), 460 


Hzxar THz Eier. 
14. Hen. 8. c. f. (Phyficians), 327 
15. Hen. 8. c. 5. (Phyficians), 432 
21. Hen. 8. c. 5. (Inventory), 247 
23. Hen. 8. c. 9. (Prohibition), 238. 341. 


453 

27. Hen. 8. c. 10. (Clerk of the Peace), 
388 

32. Hen. 8. c. 7. (Tithes), 452. i 


32. Hen. 8. c. 30. (Repleader), 333 
32. Hen. 8. c. 38. (Levitical , 
1 


37- Hen.$.c. 8. (Abies), 338 


Ewan THE SixTH. 


2. Edw. 6. c. 8. (Pleading)}, 57 


3. & 4. Edw. 6. c. 1. (Clerk of the 
Peace), 2388 


Pauritry and Mar. 


1. & 2. Phil. & Mary, c. 5, (Hawkers), 
X 149 


Quouzn ELizannrtH, 
5. Eliz. c. 4. (Penal Action:), 425 
— . (Apprentices), 140 
9 c. 9. (Perjury), 347 , 
,——c. 4. (Forgery), 75 
—c. 9 (Wimeſſes), - 353. 355 
8. Eliz. c. 2. (Malicious Arreſt), 409 


* 


18. Elia. 


c 13. (Tubes), 212 


* 
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18. Elia. c. 3. (Baſtards), 

27. Eliz. c. 5. (Demurrer), 9 

43- Elia. c. 2. G 118. 179. 
6. 330. 397- 420 

| Jause THE FinsT; 

1. Jac. 1. c. 4. (Papiſts), 142 
— . ;. (Bankrupt), 309 
21. Jac. 1. c. 1. {Penal Action), 425 
. 4. (Pc Statute), 225 


—— c.,Stilborn Children),420 


CnarLEs THx Finger. 


o& bo ition of Right), 23. 
3. Car. 1. c. 1. (Petition of Right) — | 


CruarLlEs THE SWT con vd. 


2. Car. 2. c. 18. (Navigation), 193 
c. 23. (Exciſe), 272 
13. Car. 2. c. 1. (Corporation), 317 


13. & 14 Car. 2. c. 12. (Pariſh * 


14. Car. 2. c. 12. (Removal), 149. Urs 

454 
16. Car. 2. c. 7. (Gaming), 3. 115 
16. & 17. Car. 2. c. 8. (Capiatur), 67 
— c. 8. (Jeefails), 324 
17. Car. 2. c. 7. (Writ of Enquiry), 


119 
22. & 23. Car: 2. c. 9. (Coſts), 74 
1 
— c. 25. (Game, Colts), 
307 
29» Car. . C. I. (Sacrament), 317 


. 3. (Oats to Government), 


4 431 
29. Car. 2. c. 3. (Collateral Promiſe), 

205 
m—Cc, (Arr), 95 


450 


Jans Tus Srcon b. 
1. Jac. 3. c. 17. (Settlements), 331. 454 


40 


* 1 


William Aub Maar. 
1. Will. & Mary, e. 21. (Clerk of the 
Peace}, 387 
— . 8. (Oh), 43t 

2. Will, & Mary, c. 8. (Paving), 68 

& Will. & M C. 10. Kil 

— Deer), 85 | — 
— — — Cit (Settle- 
LF 329+. 454 
— . 14. (Aſſets by 
| 123 


— 


ments), 


— — 


Diſcent), 


＋ 75. Will. 4 Mary, e. 18, (Coſts), 


461 
1 my . 23. (Game, 
Coll), 305 


8 | $I 4 428 


5 & 6. Will. & Mary, c. 21, gn 
392 


WiIrItAu THE Turo. 
7. & 8. Will. 3. c. 19. (Coin), 8 


— c- . (Quakers, 403 


wa & 9. Will. 3.c. 11. (Coſts), 68 
12. & 13. Will. 3. c. . (Taxes), 62 
 Quaen Anne. 

4. & f. Anne, c. 16. (Demurrer), 9 

FO (Capratur), 67 

6. ee c. 31. (Fire), 181 

9. Anne, c. 14+ (Uſury), 177 

—— . 14. (Gaming), 352 
Gurorcrt THE Fiss r. 

1. Geo. 1. c. 6. (Oaths), 403 

3. Geo. 1. c. 7. (Taxes), 62 


4. Geo. 1. c. 11. (Tranſportation), 75 
5. Geo. 1. c. 13. (Error), 17 


6. Geo. 1. c. 23. (Tranſportation), 75 

8. Geo. 1. c. 6. (Quakers), 403 

13. Geo. 1. c. 13. (Taxes), 62 
Groos THE Ss cod. 

2. Geo. 2. c. 25. (Forgery), 75 

5. Geo. 2. c. 30. (Bankrupts), 368 


7, Geo. 3. 
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7. Geo. 2. c. 2. (Soldiers), 428 _ hy Gland of Sel th body 
11. Geo. 2. c. 19. (Replevin)}, 150 to his right heirs m it is an 
23. Geo. 2. c. 19. (Gaming), 6 **=t0-tail, Leigh v. Brace, 266 


17. Geo. 2. c. 7« (Overſcers), 179 2. What words create an eftate-tail by 


20. Geo. 2. c. 19. (Apprentices), 419 deed, , 268 
22. Geo. 2. c. 46. (Quakers), 493 l mails 
* to 
* 5 Sek of Sethe” 
—c (Marg) 4: if thro 
$1. Geo. 2, c. 22. (Forgery), 75 bodies of ſuch iflue female, and they 
haveafterwards two daughters, theyare - 
Gon THE Twin. jointenants for life with ſeveral inbe- 
7. Geo. 3. c. 21. (Juſtices of Peace), ritances, being both born before the 
| 272 322 eſtate for life 3 ; for if not, 
12. Geo. 3. c. 21: Mandamus:), 3» the remainder veſted in the elder, 
I ; ( 45s Mathew V. T bomp/on, 335 
x6. Geo. 3. e. 30. (Deer Stealers), 44 
32. Geo. 3. c. 60. (Libel), 166, 167 TAXES. ; 
. roy gr he pre -o # 18 Poye 1pe ages 
«2 oe 6. 35. (Wunels), 75 relates to taxes which were afterwards 
| given by act of parliament, and the 
SUNDAY. rantee may have an action againſt 
th grantor and his hers, by reaſon of 


G aſſets deſcended, but not againſt the 
— Wc 95 afbgnee, for it is not a real but per- 
2. Service of a citation thereon good, fonal covenant ; but the aſſi will be 
Allanſon v. Broekbank, 459 made liable in a court equity, 
Br v. Kigdgil, 373, 374 
| SURPLUSAGE. diet 4 
What is immaterial ſhall be rejected as TIM RE. 
ſarplaſage, Rex wv. Biſbep of Chefter, Time to come laid in an addion of treſ- 
393 - paſs, yet the plaintiff ſhall have his 
SURRENDER. | 1 mo 
Surrender of a copybold — N 52 
mence at à day to come, Leigh v. TRAVERSE. 
Brace, 267 


Sce ACCEPTANCE 1, ExECUTOR 1. 


If one be ſued as executor, who pleads that- 

— ad miniſtration was committed to him, 

without traverſing that he was execu- 

= tor, yet the plea is good, Ps 
| 4 I 


v. Cook, 
T. 
TREASON, 


TAIL. 

An intention to commit a treaſonable 

1. If a ſeoſſment 1 action is finable, Rex v. Cowper, 20) 
Lone | "# TRESPASS. 
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TRESPASS. 


1. Treſpaſs for taking four loads of 
© wheat, with a continuzando of the treſ- 
paſs for a month, held good, Wilſon v. 
Howard, ' | 178 


2. Treſpaſs will not lie for taking a ne- 
gro, Chamberlain v. Harvey, 187 


3. In treſpaſs for falſe impriſonment, and 
detain ng him in cultody until he had 
aid eleven fhiilings, the defendant 
julliſied by virtue of an order of a 
court of conſcience to pay ten ſhillings 
and fourpence, which not being paid 
he took him, &c. and hel] good, with- 
out juſtifyiag for the whole eleven 
ſhillings, Swinjted v. Lydall, 295 


4. Treſpaſs will not lie againſt a leſſoe 
who holds over his term without an 
actual entry, Trevillian v. Andrew, 


384 

$. Treſpaſs againſt an inferior tradeſman 
for hunting, not being qualified, Benner 
v. Talbot, 307 
6. Treſpaſs for hunting conies is good, 
Sutton v. Moody, 375 


TRIAL. 


1. Where trial ſhall be by a jury of two 
counties, and where not, Rex w. Therp, 
223 


2. Where a new trial was denied, though 
the evidence was doubtful, Smith v. 
Crompton, 

3. A new trial denied after a conviction 
of perjury, Rex v. Melling, 350 


4+ Motion againſt churchwardens to pro- 
duce the church-Books at a trial, Cox 


v. Copping, 395 


TROVER. 


1. Trover and caſe may be joined in one 
A2 aQtion, Dalfon v. Janſen, 91 


2. Where the declaration in trover was 
void for uncertainty, Littleton v. Cole, 


181 
Vor. V. 


88 * 
E 4 * 
„ 


3. Improper words ia the declaration 
will not make it void, Salifbury wv. 
Procter, 324 


TITH ES. 


Tithes ſhall be paid for agiſtment of 
cattle in one pariſh, and ploughing in 
another, Swales v. Lowther, 


V. 


VARIANCE, 


A variance between the grant and the 
pleadings makes it void, Biſbop of 


VERDICT. 


1. If a declaration be for a treſpaſs done 
on a day to come, it is cured by the 
verdiR, becauſe at the trial there muſt 
be evidence given of a fact done be- 
fore the action brought, Blackwell v. 
E ales, 286 


2. The want of alledging a place is not 
helped by a verdict. 
. The jury having agreed on two 
8 verdicts is not a ſufficient cauſe for 
a new trial after A TRIAL AT BAR, 


_ Rex v. Melling, 349 


VILLEIN. 


The lord formerly had an abſolute pro» 
perty over his villein, Chamberlain v. 
Harvey, 189 


VISITOR. 

See MANDAMUS, 
If a viſitor be appointed by the ſbunder oſ 
a college, and charities are given to that 


college afterwards, they are not ſub» : 
Rb, $a jo& 
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jeſt to the control of that viſitor, 


Rex v. Femings, 420 1 


UMPIRE. 


- If arbicrators nominate an umpire who 

refuſes, they may nominate another, 

for dy his refuſal their pcwer is not 
_ executed, T ippet v. Eres, 457 


* 
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